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Norruampton Paper Mitts vs. Davip Ames & another. 
THe Same vs. Tue Same. 


Where a person in possession of mortgaged premises, claiming under the mortgagor, 
refuses to yield the possession to the mortgagee, upon his entry after condition 
broken, the mortgagee may maintain an action of trespass against him, for mesne 
profits, although the entry may not have been sufficient, under Rev. Sts. ¢. 107, 
for the purpose of foreclosure. 


Two actions of trespass quare clausum, to recover mesne 
profits. In the first action, damages were demanded from.March 
24th 1843 to August 5th 1843; and in the second, from Au- 
gust 5th 1843 to January 27th 1844. 

At the trial before Dewey, J. it appeared that the plaintiffs, 
being owners of the premises described in the writs, sold them 
to John Ames on the Ist of May 1839, and at the same time 
received from him a mortgage deed thereof, to secure payment 
of the purchase money. The condition of this deed was broken 
before the 24th of March 1843. The defendant, David Ames, 
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was in possession of said premises, under said John Ames, and 
the defendant, Joseph C. Parsons, was agent of said David Ames 
in the management of the paper mill on said premises, 

The plaintiffs, to show their possession of the premises, intro- 
duced the following testimony : 

J. H. Butler testified, that on the 24th of March 1843, he and 
S. F. Lyman, (who were stockholders in the plaintiff corporation, ) 
with W. W. Partridge, went into the paper mill, and that he, 
in the presence of said Lyman and Partridge, declared that he 
entered for the purpose of taking possession, under the mort- 
gage of John Ames to the plaintiffs, for condition broken ; that 
he took possession of the mill, machinery, tools and implements 
on the premises; that he took the key out of the door of the 
mill, and gave it to said Lyman, and requested him to keep 
possession for the witness, while he went away: ‘That he and 
said Partridge then went into a house on said premises, occupied 
by the defendant Parsons, and told him that he (the witness) 
entered as agent of the plaintiffs, for the purpose of taking pos- 
session under the aforesaid mortgage, and requested him to 
withdraw from the premises, or remove out of the house, and 
informed him that he (the witness) had taken possession of the 
paper mill, and was going to take possession of the boarding- 
houses on the premises: That he and said Partridge then 
went into a large house, called the boarding-house, and took 
possession thereof in the same manner as of the house occupied 
by said Parsons; that he told the woman who kept the board- 
ing-house that he had taken possession of the house as agent of 
the plaintiffs, and that she must leave it, or, if she remained, 
must pay rent to the plaintiffs: That he then returned to the 
paper mill, and requested said Partridge to keep possession 
thereof and of the rest of the premises: That the witness and . 
said Lyman then went into the store on the premises, and told 
the defendant Parsons that he entered as agent of the plaintiffs, 
to take possession under said mortgage, and that he (Parsons) 
must leave the premises, must move out, and shut up the mill, 
and shut down the gate ; and that the plaintiffs were disposed 
to make a proposal, and that if he (Parsons) would go to the 
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plaintiffs’ counsel and get a proposal, a satisfactory arrangement 
could probably be made; that if he would do so, he might use 
the mill till the next Saturday night: That Parsons said he 
would do so, and that he had no objection to shutting down the 
gates: That the witness then left the premises in the posses- 
sion of said Partridge: ‘That Partridge brought him the keys 
on the Sth of April 1843, and that he went to the premises on 
the 10th of April, and found the mill in operation ; tried to shut 
down the head gate, but did not succeed ; went to the boarding- 
house, and found there the woman who kept it, and ordered 
her to leave immediately, and she told him that Parsons directed 
her to stay: ‘That he went to the store and told Parsons to 
leave the premises and shut up the mill; and that Parsons said 
he should take his own time for it: That nothing was said or 
done, indicating any opposition to the taking of possession of the 
premises by the witness. 

The witness also testified that he, with said Partridge, went 
again to the premises on the 5th of August 1843, went into the 
mill, store, boarding-house, and house occupied by Parsons, and 
took possession, as agent of the plaintiffs, under said mortgage, 
for condition broken, and left said Partridge in possession of the 
premises; that Parsons forbade the witness to take possession 
of the store or of the house which he (Parsons) occupied: That 
there were several other occupied houses on the premises; and 
that the mill was given up on the 27th of January 1844. 

W. W. Partridge confirmed most of the facts stated by Butler, 
the other witness, and also testified that he locked the mill, &c. 
and took the keys, on Saturday night, April 8th; that on the 
17th of April, he found the mill open and in operation, and 
tried to shut the water gates, but was unable, and left the mill 
running. 

Upon this testimony, the judge stated that he should instruct 
the jury “that the plaintiffs might acquire a sufficient possession 
to maintain their actions, by making an open and peaceable 
entry upon the premises mortgaged, although the same were in 
the possession of persons claiming under the mortgagor, if said 
entry was not opposed by the mortgagor or those acting under 
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or for him; and that if the party in possession knew such entry 
was about to be made, and did not oppose it, the entry would 
be lawful, and after such entry was in fact made, the plaintiffs’ 
right of possession would not be affected, if, on a subsequent 
day, the party holding under the mortgagor had taken a differ- 
ent view of the course that might be expedient for him to adopt 
for the purpose of securing the further enjoyment and posses- 
sion of the premises, and had thereupon undertaken to assert 
adverse rights of possession, and had then insisted upon main- 
taining his possession.” The judge was also of opinion, that if 
the statements of said Butler and Partridge were true, they fur- 
nished sufficient evidence of possession in the plaintiffs to 
maintain the present actions. 

The actions were taken from the jury, by consent of the par- 
ties, under an agreement that the defendants should be defaulted, 
and damages be assessed by a referee, if in the opinion of the 
whole court the actions, or either of them, be maintainable 
upon said evidence ; and that if neither of said actions be main- 
tainable, the plaintiffs should become nonsuit, or a new trial 
should be ordered, as the court might direct. 

R. A. Chapman, for the defendants. The defendant Ames 
was tenant under the mortgagor, after condition broken, and 
had a right to remain In possession till sixty days after judgment 
against him ; and the other defendant was in possession as mere 
servant of Ames. ‘The plaintiffs, by their entry, did not obtain 
such a possession as entitled them to maintain trespass against 
these defendants. In Stearns on Real Actions, 44, 45, it is 
said that an entry into a house to which land appertains, with 
a claim of the whole, will revest the seizin of the land as well 
as the house; and that an entry upon any part of the land, 
claiming the whole, is sufficient. It follows, of course, that the 
tenant’s possession need not be disturbed by such entry. But 
this doctrine does not apply to the case of a mortgage. The 
mortgagee’s entry, after condition broken, must be a disposses- 
sion of the tenant. The Rev. Sts. c. 107, $ 1, contemplate a 
possession gained by entry ; and §$ 2, as to witnesses, &c., ap- 
plies to vacant lands, where there is no tenant to give possession 
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Or, if it applies to a case like the present, then there were not 
two competent witnesses to the plaintiffs’ entry. 

Before condition broken, a mortgagee may make an entry, as 
against the mortgagor and those holding under him, in the man- 
ner above mentioned by Stearns. So, after condition broken 
as against a mere wrong doer. But the Rev. Sts. c. 107 put 
the mortgagee, and the mortgagor and those claiming under 
him, on new grounds, after condition broken, and require actual 
possession, with the tenant’s consent, or at least not against his 
will. See the commissioners’ note to $7 of c. 107. Stearns 
on Real Actions, 35. 

In Smith v. Shepard, 15 Pick. 147, and Stone v. Patterson, 
19 Pick. 476, the tenants were completely dispossessed, as they 
yielded to the mortgagee’s entry, and agreed to pay rent to 
him. 

In the cases at bar, the entry was informal, and did not 
disturb the possession of the tenants, though it would have 
been sufficient, as against a disseizor, to have entitled the plain- 
tiffs to maintain trespass. But if it was sufficient, as against the 
defendants, then no mortgagor can ever resist the entry of the 
mortgagee after condition broken, and the provisions of Rev. 
Sts. c. 107 are rendered futile. ‘The separate possession of the 
occupants of the different houses was not affected ; or if it was, 
they all might have been sued in this action, without having any 
knowledge of the plaintiffs’ entry. 

Parsons did not assent to the plaintiffs’ possession, but op- 
posed it, within the meaning of Rev. Sts. c. 107, $1. Any 
thing that indicates an intention to remain in possession is an 
opposition to the mortgagee’s entry, so as to prevent his gain- 
ing any right by a mere entry. 

If forcible possession could not be taken, then the defendant 
Ames did not yield the possession, but did every thing to main- 
tain his own possession; and Parsons had no authority to yield 
it in Ames’s behalf, as he was merely agent at the mill. Story 
on Agency, $$ 58, 60, 78, 83, 87. Odiorne v. Mazxcy, 13 
Mass. 178. | 

Forbes, for the plaintiffs. A mortgagee has *the same rights 
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against the lessee of the mortgagor as against the mortgagor 
himself, and may enter upon him before condition broken (if 
there be no written agreement to the contrary) as well as after, 
and may sue a writ of entry against him, without giving him 
notice to quit. 8 Mass. 554. Mayo v. Fletcher, 14 Pick. 530 
Fitchburg Cotton Manuf. Corp. v. Melven, 15 Mass. 270. 
Keech v. Hall, 1 Doug. 21. Colman v. Packard, 16 Mass. 
39. Blaney v. Bearce, 2 Greenl. 132. The mortgagee, by 
taking of such lessee the interest on the mortgage debt, or 
by giving him notice to pay the rent to him, does not make the 
lessee his tenant, nor prevent his treating the lessee as a tres- 
passer. Doe v. Cadwallader, 2 Barn. & Adolph. 473. Evans 
v. Elliot, 9 Adolph. & Ellis, 342. Neither the mortgagor nor 
his lessee is, strictly speaking, even tenant at will to the mort- 
gagee ; he is not entitled to emblements, nor to notice to quit. 
He is tenant at sufferance. 14 Pick. ubi sup. Moss v. Galli- 
more, 1 Doug. 279. Co. Lit. 57 6.. Com. Dig. Estates by Grant, 
I. 1. Hyatt v. Wood, 4 Johns. 150. Wood v. Hyatt, 4 Johns. 
315. Thunder v. Belcher, 3 East, 449. Partridge v. Bere, 
5 Barn. & Ald. 604. Pope v. Biggs, 9 Barn. & Cres. 253. 
1 Smith’s Leading Cases, 297. 2 Wooddeson, 153, note (s.) 

The plaintiffs’ entry, declaring that possession was taken for 
condition broken, and taking the keys, &c. were sufficient to 
enable them to maintain trespass. Butcher v. Butcher, 7 Barn. 
& Cres. 399. Dorrell v. Johnson, 17 Pick. 266. For though 
the defendants did not quit the possession, yet ‘“ where two be 
in one house, or other tenements, and the one claimeth by one 
utle, and the other by another title, the law shall adjudge him 
in possession that hath right to have the possession of the same 
tenements.” Lit. $701. If the mortgagor withstand the mort- 
gagee’s entry, he may be treated as a trespasser or as a dis- 
seizor, at the mortgagee’s election, and may be sued in trespass 
or a writ of entry. Newall v. Wright, 3 Mass. 152. Reed 
v. Davis, 4 Pick. 216. And this doctrine is not altered by 
the Rev. Sts. c. 107. The provisions in that chapter, as to 
proceedings after condition broken, have reference only to fore- 
closure. No négative words are used, and no common law 
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right taken away. An entry that is not sufficient for the pur- 
pose of foreclosing the mortgage is therefore sufficient for other 
purposes. 2 Dwarris on Sts. 639. And so it has been ad- 
judged. Welch v. Adams, 1 Met. 494. The entry, however, 
in the present case, was according to the provisions of Rev. Sts. 
c. 107, as to foreclosure ; and the evidence shows that there 
was an express consent to the entry. But it is not necessary 
for the plaintiffs to support this ground, in order to recover in 
these actions. 

Wipe, J. These two actions were tried at the same time, 
and both depend on the rulings of the presiding judge at the 
trial ; and we think it very clear that the rulings were in every 
respect correct. 

The plaintiffs had the legal title in the Jocus in quo, under a 
deed of mortgage, and the defendants were tenants of the mort- 
gagor. And it was proved, that before the trespasses complained 
of in the plaintiffs’ declarations, they entered upon the mort- 
gaged premises for condition broken; and that, before com- 
mencing their first action, they entered again; and we consider 
both those entries as lawful, and that the legal possession was 
thereby in the plaintiffs. 

It is objected by the counsel for the defendants, that they 
were not dispossessed by the first entry, but continued to have 
the actual possession; and that the plaintiffs cannot maintain 
trespass, until after an eviction or actual dispossession. But we 
are of opinion that the plaintiffs might elect to consider the de- 
fendants as trespassers, after their refusal to quit, as they might 
consider them as disseizors, and in a writ of entry evict them. 
And if the defendants refuse to quit, and their continued occu- 
pation against the will of the plaintiffs would amount to an 
actual disseizin; still the plaintiffs by their subsequent entry 
became lawfully reseized, and had a right to maintain trespass 
for the mesne profits, without resorting to a writ of entry. It 
was so decided, and upon well settled principles, in Putney v. 
Dresser, 2 Met. 583. 

It was however objected, that the subsequent entry of the 
5th of August was not legal, because the plaintiffs’ agent was 
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forbidden by one of the defendants to take possession. But 
there is no ground for this objection. The defendants had no 
right of possession, and consequently had no right to resist the 
plaintiffs’ entry. | 

Another objection was, that the plaintiffs’ first entry for con- 
dition broken was not made in the presence of two competent 
witnesses, and was therefore not a valid entry for the purpose 
of foreclosing the right of redemption. We consider this ob- 
jection also as entirely unfounded. It is immaterial whether 
the entry was, or was not, valid for the purpose of foreclosure, 
The entry was lawful, and would have been so if it had been 
made before the condition was broken. 

We are therefore clearly of opinion that the rulings of the 
court, upon the whole matters, were correct, and that the plain- 
' tiffs are entitled to recover in both actions. According to the 
agreement of the parties, the defendants are to be defaulted. 


James Buuu vs. Jarep C. Strrone & another 


Where, 1n an action on a contract alleged to be joint, one of the defendants is de 
faulted, and the other goes to trial, the defaulted party is not, since the repeal of 
St. 1834, c. 189, and the substitution of Rev. Sts. ¢c. 100, §§ 6,7, a competent wit- 
ness for the other, to prove that the contract was not joint. 


Assumpsit for use and occupation of a dwelling-house. The 
defendant Strong was defaulted. Webster Herrick, the other de- 
fendant, defended. At the trial in the court of common pleas, 
after the plaintiff had adduced evidence tending to prove a joint 
promise of the defendants, said Herrick called said Strong as a 
witness to prove that the promise was several, and not joint, and 
that one part of the house was hired by Herrick, and the other 
part by himself. The judge admitted the witness, and the verdict 
being in Herrick’s favor, the plaintiff alleged exceptions. 

Forbes, for the plaintiff. By the latest English decisions, a 
party to the record, after being defaulted, may be a witness, if 
he is not interested. Worrall v. Jones, 7 Bing. 395. Pipe v 
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Steele, 2 Adolph. & Ellis N. R. 733. The earlier decisions were 
otherwise ; and in Mant v. Mainwaring, 8 Taunt. 139, and 
2 Moore, 9, a co-defendant, who had suffered judgment to go by 
default, was held not to be a competent witness to charge the 
other defendants, without their consent. 

The decisions of this court have established the old Eng- 
lish rule on this subject, and there is no reason for departing 
from that rule. Sawyer v. Merrill, 10 Pick. 18. Nason v 
Thatcher, 7 Mass. 398. Fox v. Whitney, 16 Mass. 121. 
O’ Brien v. Bradley, 7 Law Reporter, 92. The cases of Co- 
lumbian Manufacturing Co. v. Dutch, 13 Pick. 125, and Vinal v. 
Burrill, 18 Pick. 29, though apparently at variance with Chaffee 
v. Jones, 19 Pick. 260, may be reconciled on the ground that in 
the two former the defaulted party was interested, but not in the 
latter. In Bradlee v. Neal, 16 Pick. 501,a co-defendant who 
had been defaulted was held competent to testify in favor of the 
other defendants. But this decision proceeded on the ground 
that the St. of 1834, c. 189, which was then in force, but has 
since been repealed, allowed a plaintiff, in an action on contract, 
to take judgment against one or more of several defendants, 
without amending his declaration. 

Before this statute, a plaintiff, who declared on a joint con- 
tract, could not take judgment against one defendant, if the oth- 
er or others were not also liable. Knight v. Dorr, 19 Pick. 50. 
By the Rev. Sts. c. 100, $$ 6, 7, a different provision is made ; 
and a defendant, after the plaintiff has discontinued as against 
him, and amended the declaration, and not before, may be a wit- 
ness foreither party. Strong was therefore interested to testify 
that the promise declared on was not joint; for if he could sat- 
isfy the jury of this fact, he would prevent the rendition of any 
judgment against himself. Tuttle v. Cooper, 10 Pick. 281. 

Huntington, for Herrick. ‘The rule, that a party to the rec 
ord shall not be a witness, applies only where the party stands 
in the same relation to the suit as he did when the suit was com 
menced. - Greenl. on Ev. § 355. S. P. Commonwealth v 
Marsh, 10 Pick. 57. In O’Brien v. Bradley, 7 Law Reporter, 
92, the parties to the suit had not changed their original re- 
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lation thereto. The St. of 1834, c. 189, altered the common 
law recognized in Tuttle v. Cooper, 10 Pick. 281; as was held 
in the cases cited for the plaintiff; and the Rev. Sts. c. 100, 
§ 6, have not altered that statute, except in requiring that notice 
shall be given to the defendant or defendants who are defaulted 
before a discontinuance is entered against the other or others 
By § 7, provision is made for discontinuing against part of the 
defendants where none of them has been defaulted. The repeal 
of St. 1834 did not revive the common law. The court may 
therefore consider, as an original question, whether a defaulted 
party can be a witness for his co-defendant. See Greenl. on 
Ev. $ 356. 

Dewey, J. The question, whether one who is a party to the 
record is to be excluded as a witness for that cause, under all 
circumstances, where the only objection to his admissibility is that 
he is a party to the record, is one upon which there has not been 
an entire uniformity of decision. In this Commonwealth, the 
weight of authority is strongly in favor of excluding the witness: 
in such case. Commonwealth v. Marsh, 10 Pick. 57. om v. 
Whitney, 16 Mass. 121. Columbian Manufacturing Co. v. Dutch, 
13 Pick. 125. 

In Chaffee v. Jones, 19 Pick. 260, however, this court held, 
that in an action against principal and surety upon a note of hand, 
the principal, after having been defaulted, was a competent wit- 
ness, in behalf of the surety, to disprove his liability. Also, in 
Bradlee v. Neal, 16 Pick. 501, it was held, that in an action on 
contract, against two or more persons, a defendant who had been 
defaulted was, with his consent, a competent witness for his co- 
defendants. ‘These cases would seem to conflict with the doc- 
trine that a party to the record is an incompetent witness for 
that cause merely, and would also go to remove the further ob- 
jection of interest in the witness, were it not that these cases oc- 
curred and were decided upon the provisions of our St. of 1834, 
c. 189, ‘“ that if, in any action on debt or contract, it shall appear 
at any time before final judgment therein that any of the de- 
fendants was not a party to such contract, he shall be discharged 
therefrom,” dc. “and the plaintiff shall thereupon be entitled to 
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recover against any other defendant or defendants, in the same 
manner as if such action had been originally brought against” 
him only. Under these provisions, the suit may be said to be 
ended, as it respects all the defendants who are defaulted, and 
all interest is also removed, as it respects their own liability, 
For although the action be on contract, and that laid jointly, yet 
by force of the statute, without proof of such joint contract, a 
recovery was to be had against such of the defendants as were 
found, either by their default or by verdict of the jury, to have 
promised ; and this without any change in the pleadings. 
Without expressing any further opinion, or deeming it neces- 
sary to review the various other authorities bearing upon the 
point whether parties to the record are, for that cause alone, in- 
competent as witnesses, the court are clearly of opinion that the 
witness offered in this case was incompetent on the ground of 
direct interest in the question submitted to the jury. Independ- 
ently of the statute provision just referred to, the rule of law 1s, 
that the party who declares upon a joint contract must recover 
ugainst all the persons declared against, as joint promisors, or 
he cannot recover at all. Tuttle v. Cooper, 10 Pick. 281. Co- 
lumbian Manufacturing Co. v. Dutch, 13 Pick. 125. Greenl. on 
Ev. § 356. The St. of 1834, c. 189,is no longer in force ; and 
the substituted provisions, found in the Rev. Sts. ¢. 100, are ma- 
terially different in this respect. Sect. 6 provides, that in case of 
a default of one or more of the defendants, the plaintiff may 
amend his declaration, and take judgment against the defendants 
thus defaulted, discontinuing as to the other defendants ; such 
discontinuance and amendment not to be allowed without notice, 
to the defendants who have been defaulted, that they may appear 
and object, if they shall see fit. Sect.’7 provides for cases where 
no default has been entered, and allows a plaintiff to discontinue 
as against any of the defendants, at any time before the cause is 
argued to the jury ; and if there isnosuch argument, at any time 
before the cause is committed to the jury ; and the plaintiff may 
thereupon amend his declaration, and the defendants against 
whom the cause has been discontinued may be thereupon exam- 
ined as witnesses for either party, if in other respects competent. 
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These provisions, it is quite obvious, leave the case of an ac- 
tion, in which the declaration sets forth a joint promise, to be 
tried upon the same principles that governed similar cases before 
the St. of 1834, c. 189, which, as we have shown, was the right 
to recover against all the defendants or none. ‘There was no 
amendment of the declaration in the present case, and the 
plaintiff asked for none. He put his case upon the joint prom- 
ise of both the defendants, and he will recover against both or 
neither; and this notwithstanding the default of Strong, one of 
the defendants. Strong, the proposed witness, by whom Her- 
rick, the other defendant, offers to show that this was not a joint 
contract, is directly interested in establishing that fact ; for if this 
be found by the jury, a judgment must be entered against the 
plaintiff, as well in favor of Strong as of Herrick. It presents a 
case of direct interest, and the testimony is therefore incompetent. 

New trial granted. 


Sotomon Pirxin vs. Henry Frinxk & another. 


A. gave B.a negotiable note for $200, payable on demand, and B. at the same time 
gave A. the following instrument: “This may certify that I have this day sold a 
horse and carriage to A., and it is understood that I am under obligation to de- 
pend on him for horse and carriage, &c. whenever I can be accommodated as well 
as I can elsewhere, on reasonable terms; and he is under obligations to accom- 
modate me at the price he makes for his best customers, and I am not to call on 
him for the note, so long as he keeps the horse and carriage in good order for 
my accommodation,” Held, that the note and other instrument were distinct and 
independent contracts, and that B. might declare on the note as an unconditional 
promise of A., or might give it in evidence on the money counts. Held also. 
that in an action by B. to recover the amount of the note, A. could not set off 
the damages, if any, sustained by him by reason of B.’s breach of the agreement 
contained in the other instrument. 


InpeBITaTUS assumpsiT for money had and received, money 
lent, and goods sold and delivered. At the trial, in the court 
of common pleas, the plaintiff gave in evidence a promissory 
note of the following tenor: ‘Amherst, May 16th 1838. On 
demand, we promise to pay Solomon Pitkin, or order, two hun- 
dred dollars and interest. Value received. Interest to be paid 
annually. Frink & Bartlett.” 
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The defendants then offered evidence tending to show, that 
at the time when said note was given, the plaintiff gave to 
the defendants a memorandum, written originally on the same 
paper with the note, as follows: “ This may certify that I have 
this day solda horse and carriage to Frink & Bartlett, and it is 
understood that [am under obligation to depend on them for 
horse and carriage, &c. whenever I can be accommodated as 
well as I can elsewhere, on as reasonable terms. And they are 
under obligations to accommodate me at the price they make for 
their best customers, and I am not to call on them for the note, 
so long as they keep the horse and carriage in good order for 
my accommodation. S. Pitkin.” 

The plaintiff then proposed to show that the defendants had 
not fulfilled their obligations under said writing; that they had 
charged him at higher rates than he was obliged to pay else 
where ; that they were in the habit of furnishing horses and car 
riages for other customers, on more reasonable terms than thos¢ 
on which they had furnished the same to him; and that they 
had not kept the horse and carriage, referred to in the memoran- 
dum, in good order for his accommodation, but had, long before 
the commencement of this action, parted with the possession 
and control of the same. 

The court ruled, that if the jury should find that the note and 
memorandum were executed at the same time, and constituted 
_ parts of one entire contract, the evidence offered by the plaintiff 
would not be competent to sustain the action, under the form of 
‘declaration adopted by him. Whereupon the plaintiff submitted 
toa verdict for the defendants, and alleged exceptions to said 
ruling. 

Delano, for the plaintiff. The question whether the two pa- 
pers constituted an entire contract should not have been left to 
the jury, but should have been decided by the court, on the con- 
struction of the-papers themselves. Dow v. Tuttle, 4 Mass. 414. 
Johnson v. Reed, 9 Mass. 78. Gardiner v. Corson, 15 Mass. 
500. 

It could not have been the intention of the parties that one 


‘of these contracts should depend on the other ; first, because the 
VOL. VIII. 
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note was negotiable and might have bound the defendants to an 
indorsee, if it had been indorsed before it was dishonored ; and 
secondly, because, although there are three stipulations in the 
other paper, yet only one of them refers to the note. The de- 
fendants, by accepting this paper, agreed to furnish the plaintiff 
with a horse and carriage on certain terms. But this was an 
agreement wholly independent of that contained in the note. 
The defendants did not agree to keep any horse or carriage for 
the accommodation of the plaintiff, and he could not maintain 
an action against them for not doing so. See Sexton v. Wood, 
17 Pick. 110. Heywood v. Perrin, 10 Pick. 228. 

Where the maker of a note holds an instrument that qualifies 
it, the payee need not set it out in his declaration, but the ma- 
ker should use it in his defence. It is otherwise, where such 
instrument is attached to the note and is in the payee’s hands. 
Whitaker v. Smith, and Stanwood v. Scovel, 4 Pick. 83, 422. 
But as the instrument held by the defendants is wholly independ- 
ent of the note, the plaintiff might have declared on the note, 
in the usual form; he may therefore maintain the money 
counts by producing the note in evidence. | 

Ashmun & Dickinson, for the defendants. The case now 
stands as it would if the jury had found, in terms, that the note 
and the other paper were only one contract. If, therefore, the 
plaintiff had declared on the note in the usual form, there would 
have been a variance between the declaration and the proof; 
and he cannot maintain the money counts by proof of a condi- 
tional note. Chit. on Bills, (9th Amer. ed.) 331, 587. Chit. 
Con. (5th Amer. ed.) 737. Dana v. King, 2 Pick. 155. Ba- 
ker v. Corey, 19 Pick. 496. The declaration should have set 
forth the condition and performance, or readiness to perform, 
by the plaintiff. | 

Suaw, C. J. This case comes before this court by exceptions 
to the decision of the court of common pleas. It is an action of 
assumpsit brought to recover the amount of a promissory note. 
There is, however, no count in the declaration on the note itself, 
but the declaration does contain the usual money counts. To 
maintain the action, the plaintiff gave in evidence a promissory 
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note made by the defendants, payable to the plaintiff or his or- 
der, for value received, dated May 16th 1838, for the sum of 
$200, payable on demand, with interest annually. 

To meet this case, the defendants offered in evidence an 
agreement, made with them by the plaintiff, at the time of the 
execution and delivery of the note, and set forth at large in the 
bill of exceptions, and insisted that the whole was to be taken 
together as one contract; that thus considered, it was not an un 
conditional promise and obligation to pay money, but a condi- 
tional executory undertaking, open and unexecuted, to supply the 
plaintiff with the use of a horse and carriage, from time to time, 
at his request, to the amount in value of $200; that it should 
therefore have been specially declared on, setting out the terms 
and conditions, and averring performance, or readiness to perform, 
on the part of the plaintitf; and that such an executory and con- 
ditional contract would not support a count for money had and 
received. ‘The presiding judge ruled, and directed the jury, 
that if they should find that the note and memorandum were 
executed at the same time, and constituted parts of an entire 
contract, the evidence offered by the plaintiff would not be suf- 
ficient to sustain his action on the money counts; and a verdict 
was returned for the defendants. To this direction the plaintiff 
excepted ; and the question is now, whether it was correct. 

It appears, by the bill of exceptions, that the plaintiff pro- 
posed to offer proof to show that the agreement, which he had 
given the defendants, to receive payment of the note in horse and 
- carriage hire, had not been complied with, on their part, and that 
consequently he was not bound by it. The effect of the decision 
of the court, however, was to exclude this evidence, and this 
rightfully ; because, even if he had a good cause of action on the 
contract, taken as an entire contract, on the ground that he had 
complied on his part, and they had failed on theirs, such a cause 
of action could not be tried under the count for money had and 
received. And a verdict and judgment in this suit, not embra- 
cing such cause of action, treating it as one entire contract, 
which should be declared on, would be no bar to another action 
in which such entire contract should be set out and the cause 
of action therein drawn in question. 
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An objection was taken, that by the terms of the direction of 
the presiding judge, he left to the jury to find, as matter of fact, 
not only whether the two papers were made at the same time, 
but also, whether they constituted an entire contract ; the latter 
being a question of law, depending on the purport and true con- 
struction of the instruments themselves. ‘We hardly ‘think the 
bill of exceptions will bear this meaning; at least, when read 
with the proper punctuation, it does not necessarily require it. 
We rather suppose it was the intention of the presiding judge to 
leave it to the jury to find, as a fact, whether the two instruments 
were executed at the same time, and if so, then to declare, as 
matter of law, that they did constitute parts of an entire con- 
tract, and that the contract was of such a nature, that it would 
not sustain the declaration of the plaintiff in its present form. 
This point, perhaps, is not material, and we have taken this 
view of it as the one most favorable to the support of the 
verdict. 

If both these instruments, supposing them to be executed at 
the same time, and respecting the same subject matter, consti- 
tuted one entire contract, as if the whole were inserted together 
in the same paper, and such contract was in its terms executo- 
ry and conditional, the learned judge, we think, was right in rul- 
ing that it could not support a declaration for money had and 
received. Whereacontract has been executed, and nothing re- 
mains but the payment of money, indebitatus assumpsit for mon- 
ey paid, money had and received, goods sold, or services done, 
will well lie. Baker v. Corey, 19 Pick. 496. 

But if it be open and executory, if it depend upon a condition 
precedent, if the undertaking be limited or qualified, or in the 
alternative, it must be set out truly, with its limitations, qualifi- 
cations and conditions, with suitable averments of performance on 
the plaintiff’s part. It is said thata mere defeasance need not 
be set out; being a condition subsequent, the obligation is in 
full force till the happening of the condition, and then such hap- 
pening of the condition, which defeats the obhgation, will prop- 
erly come from the other side, as matter of defence. Stanwood 
v. Scovel, 4 Pick. 422, 
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We are therefore brought back to the question, whether 
the promissory note given by the defendants to the plaintiff, and 
the agreement given at the same time by the plaintiff, constituted 
one entire contract, making the stipulations in one dependent 
upon the performance of conditions in the other; or whether 
they were mutual and independent undertakings. This is often 
a difficult question, depending upon a careful consideration of 
the terms of the respective agreements. In this respect it is 
necessary to distinguish. ‘They may well be construed to be parts 
of one and the same transaction, relating to the same subject, so 
that the terms of the one may be properly referred to, to ascer- 
tain the true meaning and intent of the other, as every part of an 
instrument may be resorted to, for the exposition of the meaning 
of any particular clause; yet it by no means follows, that they 
constitute one entire contract, making the provisions in one con- 
ditions and qualifications of the other, necessary to be set forth in 
a declaration. Even where stipulations on both sides are con- 
tained in one instrument, as an indenture or instrument not 
under seal, it is a question of sound construction upon its terms, 
whether the respective stipulations are dependent and conditional, 
or mutual and independent. 

In the present case, the court are of opinion that the stipula- 
tions on each side were independent, and that they constituted 
separate and distinct contracts, upon the breach of which, by 
either, the other would have a right of action. The contract on 
the part of the defendants was that of a plain promissory nego- 
tiable note, stipulating to pay‘a sum of money on demand. The 
stipulation on the part of the plaintiff was, on certain conditions, 
to depend on them for a horse and carriage ; and not to call on 
them for the note so long as they should keep the horse and car- 
riage in good order, for his use. This was a stipulation, on his 
part, conditional and executory, for which, in case of breach, 
their remedy was by an action, averring their own performance 
of the conditions, or readiness to perform, and a non-performance 
on the part of the plaintiff. 

The stipulation on the part of the defendants was, to pay 
money, and not horse and carriage hire ; and they might at any 
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time have discharged their obligation by paying the amount in 
money. ‘The stipulation on the part of the plaintiff was, to hire 
a horse and carriage of the defendants, and on certain terms and 
conditions; and so far as he should actually have the use of a 
carriage and horse under that agreement, the amount would 
enure by way of payment of the note pro tanto. But these were 
independent stipulations ; and the refusal of the defendants to 
furnish a horse and carriage, on the terms proposed, was not a 
condition upon which the money was to be paid. 

This view, we think, is supported by the authorities cited at 
the argument, to some of which I will refer. 

Dana vy. King, 2 Pick. 155, was a case of one entire contract 
for the purchase of certain stock, to be paid for on delivery. Each 
was to perform at the same time; of course, whichever would 
enforce the contract must tender performance on his part. It 
was a contract, therefore, mutually conditional and dependent. 
Whitaker v. Smith, 4 Pick. 88, was the case of a condition an- 
nexed to and making part of the note. In Heywood v. Perrin, 
10 Pick. 228, the note was payable on demand; but a memo- 
randum was annexed, after the signature, stating that it was on 
a credit, half in 12 and half in 24 months. Parol evidence was 
admitted to show, in fact, that the memorandum was made at the 
same time the note was signed, and thereupon it was held that it 
was a part of the note, and qualified the promise to pay on de- 
mand, and, with the body of the note, made one entire contract. 

Sexton v. Wood, 17 Pick. 110, was very like the present case. 
The action was on a note for the payment of money on demand. 
The defendants offered in evidence an agreement by which the 
plaintiff agreed to receive of the defendant certain boxes to be 
sold, and the proceeds applied to the payment of the note. It 
was in effect to receive payment in boxes, and an implied 
stipulation not to call for payment in money, till a failure to de- 
liver the boxes, either within a time stipulated or a reasonable 
time. But it was held that the contracts were independent, and 
that it was not necessary for the plaintiff, in an action on the 
note, to set out the counter agreement and aver performance on 
his part. 
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It is a proposition too plain to require argument, that an un 
conditional promissory note for the payment of money is evi- 
dence of so much money held by the promisor to the use of the 
promisee, and may be given in evidence under the common 
money counts. 

The court are therefore of opinion, that the direction given at 
the trial was not correct, and that the verdict must be set 
aside. 

The question, whether the defendants could offer the counter 
agreement, and the damages sustained by breach of it, if any, by 
way of set-off, perhaps did not directly arise at the trial; but as 
it may arise on a new trial, it may be proper to allude to it. 
We have already said, that so far as the plaintiff actually had 
the use of a horse and carriage under the agreement, the amount 
was a payment pro tanto. But so far as the defendants have a 
claim against the plaintiff for breach of his contract, in not taking 
horses and carriages from them, or in calling for payment of his 
note whilst they kept the horse and carriage in good order for 
his accommodation, such a claim, if well founded, would be a 
claim for mere unliquidated damages, and therefore not a proper 
subject for set-off. 

Verdict set aside, and a new trial to be had at the bar of this 
court. 


Sotomon K. Eastman c& another vs. Davip Foster «& others. 


4 mortgage deed, given by the principal maker of a promissory note to his surety 
on the note, conditioned that the principal will pay the note and save the surety 
harmless, creates a trust and an equitable lien for the holder of the note; and 
the surety holds the mortgaged property subject to such trust and lien, even after 
the holder’s claim on him to pay the note is barred by the statute of limitations, 
and though the property, as between mortgagor and mortgagee, may have become 
absolute by foreclosure. 

The trust created by such mortgage is not secret; and when the mortgage is re- 
corded, it gives constructive notice of the trust to all creditors and purchasers. 
so that they cannot, by attachment or grant of the mortgaged property, take it dis- 
charged of the trust; and the assignment of the mortgagor’s estate, under the in- 
solvent law of 1838, c. 163, will not, by virtue of § 5 of that statute, defeat the 
trust. 
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A building erected on the land of one who has given a bond to the builder to con- 
vey the land to him, on his paying a certain sum within a certain time, is not 
the personal property of the builder, within the meaning of the Rev. Sts. ¢. 74, 
§5,so as to require a mortgage thereof, given by the builder to the owner of the 
land, to be recorded in the town clerk’s office, in order to render it valid as against 
the creditors of the mortgagor; nor so as to cause a forfeiture of the building to 
the mortgagee, under Rey. Sts. c. 107, § 40, in sixty days after breach of the condition 
of the mortgage. 

Where a surety on several notes takes a mortgage from the principal promisor, condi- 
tioned to pay the notes’ and save the surety harmless, and thereby holds the mort- 
gaged property in trust for the holders of the notes, and he remains liable on only 
one of the notes, and the property of the principal is assigned under the insolvent 
law of 1838, ¢c. 163, the mortgaged property, if sufficient to pay all the notes, is to be 
applied to the payment thereof, and the surplus, if any, is to be distributed among 
the general creditors of the mortgagor. But if the mortgaged property be insufficient 
to pay all the notes, the surety is first to be indemnified therefrom, and the surplus 
is to be paid to the holders of the notes, pro rata. 


Suaw, C. J. The present is an application to the summary 
jurisdiction of this court, as a court of chancery, under the pro 
visions of $ 18 of the insolvent law of 1838, c. 163, by which 
the court are authorized, upon bill, petition, or other proper 
process, of any party aggrieved by any proceedings under that 
statute, to hear and determine the case, and to make such order 
or decree therein as law and justice shall require. 

This application is by petition, by Solomon K. Eastman and 
Frederick A. Palmer, as assignees of Ephraim Cushman and 
John R,. Cushman, of Amherst. It appears that the proceedings 
were commenced on the 24th of March 1843, by the voluntary 
application of the insolvents to the judge of probate for the 
county of Hampshire, whereupon a warrant was issued and the 
usual proceedings were had; and on the 8th of April following, 
the petitioners were chosen assignees, and a regular assignment 
of the estate of the insolvents was made to them by the judge of 
probate. The regularity of the proceedings is not questioned. 
But the matter presented for the consideration of the court 
arises from the claims of certain creditors to have an equitable 
lien upon a part of the property of the insolvents, and who 
insist that such property ought to be first applied, in virtue of 
such lien, to the satisfaction of their debts, and that the balance 
only should go to the general creditors. 

The facts, as they are stated in the petition and admitted by 
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the answer, or by the agreed statement of facts, appear to be 
these : 

Several years ago, five promissory notes were made, as here- 
after stated, by these debtors, signed jointly and severally by 
themselves as principals, and by the said Solomon K. Eastman, 
now one of the said assignees, as surety, for the payment of vari- 
ous sums, to divers persons, as follows : 

Luther Henry, $500; since paid. 

December 21st 1835. David Foster, $300 on demand, with interest. 
November 17th 1835. Daniel Dickinson, $456, with interest annually. 
September 9th 1835. Trustees Ministerial Fund of the North Parish of Am 


herst, $325. September 2Ist 1836. Same, $250 — $575 — both on demand, 
with interest annually. 


It appears that interest was paid annually on these notes, to 
1841 or 1842; and on the note to Daniel Dickinson, a payment 
of $200, generally, was made on the 19th of January 1843. 

It does not distinctly appear by whom these payments were 
made ; but as Eastman, who stands in the double capacity of 
surety on these notes and assignee under the insolvency, admits 
that he is liable as surety on the note to Daniel Dickinson, and 
denies that he made any payment on the other notes, or any 
acknowledgment of his liability within six years, and claims to be 
discharged from any personal liability, by the statute of limita- 
tions, and as this is not contested on the other side, we take 
it as a fact that he was legally liable, as surety and joint and 
several promisor, for the payment of the note to Dickinson, and 
is discharged from his personal liability for the other notes by 
the statute of limitations. 

It further appears, that after the making of all the said notes, 
and whilst the said Eastman was liable upon them, as surety, 
to wit, on the 3d of April 1837, the said Ephraim and John R. 
Cushman mortgaged to the said Eastman a certain farm, (de- 
scribed,) also the paper mill and machinery, with all the appur- 
tenances thereto belonging, standing on the land of the said 
Solomon K. (mortgagee.) The condition of this mortgage, 
after reciting all the above described notes, signed by said East- 
man, as surety for the said Cushmans, provides that if the said 
mortgagors ‘“ shall pay said notes, and every way indemnify and 
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save harmless the said Solomon K. from all trouble and expense, 
then this deed to be void; otherwise, in power.” This mort- 
gage was recorded on the Ist of May 1843. In the year 1835, 
the said Eastman gave to the said Cushmans a bond for a deed 
of the land on which the above mentioned paper mill was erected 
by them, upon their paying to him a certain sum in three years ; 
and in 1838 the time of payment was extended to 1841, by an 
indorsement made on the bond by said Eastman. But no part 
of the sum, mentioned in the bond, was ever paid by the said 
Cushmans. 

At the time of the commencement of the proceedings in insol- 
vency, the notes in question were due, except the one to Luther 
Ifenry, which had been paid. 

Such being the relation in which the said Solomon K. East- 
iuan stood, on the 20th of May 1843, he petitioned the judge 
of probate for license to sell and dispose of the mortgaged prem- 
ises, and apply the proceeds to the payment of the balance due 
on the note to said Daniel Dickinson, and to place the resi- 
due of said proceeds in the general fund for the payment of 
creditors. 

At the same time, May 20th 1843, the said trustees of the 
North Parish in Amherst and the said David Foster presented 
a petition, in like manner, to the judge of probate, praying that 
the said mortgaged premises might be sold, but that the pro- 
ceeds of such sale should be applied to the payment of their 
notes respectively, equally with that of the said Daniel Dickin- 
son. ‘They relied on the ground that the mortgage of the 
property to the surety, conditioned to pay the debt and indem- 
nify the surety, was not simply for the indemnity of the surety 
personally, but constituted the surety and mortgagee a trustee 
for the creditors enumerated in the condition, and created an 
equitable lien for the security of the notes recited and described 
in the condition ; and that although the right of action against 
the surety himself was barred by the statute of limitations, still 
the debt remained in force, as a legal and equitable clain against 
the mortgagor, and thereby that such equitable lien was not 
discharged 
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Upon these petitions, after notice and due proceedings thereon, 
the judge of probate decided that the property should be sold, 
and the proceeds applied to the payment of the notes of Foster 
and the trustees, as well as those of Dickinson, and the balance 
only, if any, after paying the four notes, to be carried into the 
general fund. 

From this decision an appeal was claimed; but there being 
no provision by law for an appeal, this original petition was filed, 
in nature of an appeal, for direction in the premises. 

Several questions have been argued, and considered by the 
court. 

1. The court are of opinion that the mortgage deed made by 
Ephraim and John R. Cushman, the principal debtors, to East- 
man, the surety, conditioned to pay the notes and indemnify 
him, did create a trust and equitable lien for the holders of the 
several notes ; that the mortgagee held the property subject to 
such trust; and that it created an equitable lien thereon, for 
the security and payment of the specified debts.* As such 
equitable lien attached to the property in the hands of the mort- 
gagee, in the nature of a’trust, it would remain so attached to 
the property in the hands of an assignee of the mortgage, who 
would have notice of such trust, in the instrument itself. We 
think also it would follow the property into the hands of the 
original mortgagor, if released to him before payment of the 


* On this point, the counsel for the respondents cited Wright v. Dame, 22 
Pick. 55. Crane v. March, 4 Pick 131. Maure v. Harrison, 1 Eq. Cas. Ab. 
93. 1 Story on Eq. §§ 502, 638. Evertson v. Booth, 19 Johns. 486. Bank of 
U. States vy. Stewart, 4 Dana, 27. Heath v. Hand, 1 Paige, 329. Keyes v. 
Brush, 2 Paige, 311. Kip v. Bank of N. York, 10 Johns. 63. Homer v. Sav- 
ings Bank, 7 Connect. 478. Ware v. Otis, 8 Greenl. 387. Russell y. Clark, 
7 Cranch, 69. Phillips v. Thompson, 2 Johns. Ch. 422. 

The counsel for the petitioners cited 2 Story on Eq. §§ 1195, 1205, 1206, 
1217, 1223, 1228, 1229. Prevost v. Gratz, 6 Wheat. 481. 2 Sugd. Vend. [Amer. 
ed. 1836,] 73, note. Payler v. Homersham, 4 M. & S. 423. Kauffelt v. Bower, 
75. & R.64. Cheesebrough v. Millard, 1 Johns. Ch. 414, Bayley v. Green- 
leaf, 7 Wheat. 50. Jewett v. Bailey, 5 Greenl. 87. Winn v. Bowles, 6 Munf. 
23. Eppes v. Randolph, 2 Call, 125. Union Bank v. Edwards, 1 Gill & 
Johns. 346. Moore v. Holcombe, 3 Leigh, 597. Wiggin v. Dorr, 3 Sumner, 
418 Craythorne v. Swinburne, 14 Ves. 170. 
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notes ; and also into the hands of any grantee of the mortgagor, 
who should take it with actual notice of the trust. 

2. The court are of opinion that it is no answer to the equita 
ble claim of the holders of these notes, that their personal remedy 
by an action at law against the surety to whom the mortgage 
was made is barred by the statute of limitations.* It is no dis- 
charge of their equitable lien on the property. The debt re- 
mains in force, and the debtor is bound to pay it. The effect : 
of the mortgage was, in equity, to pledge the property in the 
form of a hypothecation, to the surety, for the payment of the 
mortgagor’s debt; and the pledge is not redeemed, nor the 
equitable lien upon it discharged, until the debt is paid. The 
court. are therefore of opinion, that the trustees of the North 
Parish Ministerial Fund, and the said David Foster, respectively, 
though they are barred of their personal remedy against the 
surety, are yet entitled to their equitable lien ; and as the prop- 
erty has never been transferred to a purchaser without notice 
of the trust, but, on the contrary, has always remained in the 
hands of the original mortgagee, they still have their lien on 
the trust property and its proceeds. 

3. But it was argued, that the assignment of the whole of the 
property of the insolvents, by force of the statute of 1838, ¢ 
163, for the benefit of all the creditors, is in the nature of an 
acquisition of a purchaser without notice. We think there is no 
ground for this argument, in fact or in law. ‘The argument is 
founded on the provision,in § 5 of said statute, that the assign- 
ment shall vest in the assignee all the property which the debt- 
or could convey, or which might be taken by a creditor. The 
argument assumes, that if this is held to be a trust, it is a secret 
trust, and that a creditor or purchaser would take the property 
discharged of any such trust. 

What would be the effect of an assignment, under the insol- 
vent law, upon real estate, of which the insolvent had given a 


* The respondents’ counsel cited, on this point, Thayer v. Mann, 19 Pick 
530. Heyer v. Pruyn, 7 Paige, 465. 

The petiteners’ counsel cited Drewry v. Barnes, 3 Russell, 94. Waters v 
Riley, 2 Har. & Gill, 305. Decouche vy. Savetier, 3 Johns. Ch. 216. 
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prior unrecorded deed, either absolute or conditional, supposing 
such prior conveyance to be actually known to the assignees, be- 
fore the commencement of the insolvent proceedings, but not 
known to other creditors, may be a doubtful question. The 
general rule is, that if a purchaser or attaching creditor has ac- 
tual notice of a prior conveyance, his conveyance or attachment 
will be subject to such prior mortgage or grant; but if he has no 
such notice, his attachment or grant will hold the estate ex- 
empt from the operation of the prior unrecorded deed. In the 
case supposed, some creditors attaching the property would obtain 
liens subject to the prior unrecorded deed, and other creditors a 
hen exempt from it, as they should or should not, respectively, 
have actual notice of such deed ; and therefore, how assignees, 
taking for the use of all creditors, would take in such case, is a 
question requiring much consideration, and on which we give 
no opinion. 

But this case is very different, and does not raise that question. 
This mortgage was recorded ; and whether regarded as a trust 
ora hypothecation, the fact was on record, and this was con- 
structive notice to all creditors and purchasers. Whoever should 
have occasion to investigate the debtors’ title would find on rec- 
ord a deed, by which that estate was expressly mortgaged to pay 
these notes. ‘The mortgage was not, indeed, made directly to 
the holders, but to one bound, as surety, to the holders, having 
a direct interest tosee that the property should be applied to the 
payment of these notes, and regarded in equity as trustee for 
them. No one would have a right to act on the belief that the 
property was discharged, until the debts were paid ; which is all 
the legal and constructive notice that a direct mortgage to the 
holders of the notes would give them. If therefore such an in- 
strument did give an equitable lien on this property, by opera- 
tion of law, to the holders of these notes, the registration of the 
instrument, conformably to law, gave full notice of it to all cred- 
itors and purchasers. 

If it be said, that as to the mill erected by the mortgagors 
on the land of the mortgagees, it was a mortgage of personal 
property, that the interest of the mortgagor was a chattel inter 

VOL. VIII. 3) : 
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est, and therefore, to make it effectual against creditors and pur- 
chasers, it should have been recorded in the town clerk’s office, 
we think there is a good answer. 

When it is said that the mill, with the appurtenances, erected 
by the Cushmans on the land of Eastman, was personal prop- 
erty, it is true to a certain extent, but not true absolutely. It was 
like personal property ; it was an interest in the buildings, but 
not an ownership of the soil. The true nature of that interest 
seems to have been this: The buildings were erected under an 
agreement with the owner of the soil to convey the land at a 
certain price, within a limited time. They were, in truth, fix- 
tures, and constituted part of the realty. The interest of the 
builders was a right to obtain a title to the soil, and thus unite 
the fixtures with the fee. It was therefore an equitable interest 
in the realty ; not a pure ownership of the buildings as chattels. 
It would not therefore have been competent fora creditor, pend- 
ing this agreement, to attach such buildings on mesne process, 
and take them in execution, as chattels,on a fiert facias, sell 
them in four days, and deliver them to a purchaser, to be re- 
moved. ‘They were not therefore personal property, in the 
strict sense, nor in that sense in which personal property is re- 
garded as subject to the process of law for the payment of the 
owner’s debts, and for the exemption of which from attachment, 
when mortgaged, the mortgage must be recorded in the’ town 
clerk’s office. It was only an equitable interest in the realty, 
which creditors could reach through the medium of the mortga- 
gee, who was at the time owner of the soil, but bound to convey 
iton terms. ‘This was the right of the debtor himself, and the 
rights of his creditors could not go beyond it. But in thus seek- 
ing their rights through the mortgagee, as a trustee, the credit- 
ors must take them, subject to the prior equity of the holders of 
the notes, for whose security, in the first instance, this mortgage 
was made. The same document, which manifests the trust on 
which they rely, does show such prior equity, and as notice to 
them, therefore, need not be recorded. 

4. But a fact considerably relied upon in the argument was, 
that as to the mortgage of the mill and appurtenances, there was 
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a forfeiture by the non-payment of the notes ; and as the prop- 
erty was in the actual possession of the mortgagee, being in fact 
on his own land, the right to redeem was foreclosed, by force o1 
the Rev. Sts. c. 107, § 40, in sixty days ; and thus the mill, &c. 
became the absolute property of the mortgagee, by the union of 
the personal property in the buildings with the realty. This ar- 
eument having been strongly relied on as a bar to the claims of 
the holders of the notes, it is proper to consider it. 

In the first place, we think an answer may be made to this, 
substantially like that made under the last head; that this was 
not a pure mortgage of personal property, to be redeemed or for- 
feited in the same manner as ordinary chattels, mortgaged by the 
owner; it was rather an equitable interest in the realty, arising 
out of the contract which the owner of the soil had made with 
the person who was to erect the buildings, stipulating the terms 
on which such builder should have a legal title, and thus avail 
himself of the benefit arising from the outlay upon the buildings. 
{It was this equitable interest which was hypothecated for the in- 
demnity of the surety on the notes, who happened to be the 
same person who owned the land. Such an interest, we think, 
would not be foreclosed, by force of the statute, by a mere formal 
breach of the condition ; because it is not within the terms or 
the equity of that statute. 

Buta more complete and satisfactory answer in the present case 
is, that if we are right in considering that, in equity, Eastman 
held this mortgaged property as a trust for the security of the 
notes on which he was surety, it could not be discharged from 
that equitable lien, merely because, as between the debtor and 
such surety, the pledge had become absolute in his hands, which 
was at first conditional. Had he himself paid the notes, then 
unquestionably he would have a right to hold the property, at 
least until he was fully reimbursed. But not having paid the 
notes, even if the legal title to the property had been absolute 
in his hands, it was still an estate charged with the equitable 
lien for the holders of the notes; and even if he had taken any 
legal measures to foreclose the right of redemption, they would 
have been measures taken by a trustee, and so deemed to be 
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taken for the benefit of the, cestut que trust, and not for his 
own. 

Indeed, this is the view which the mortgagee himself seems 
to have taken of his rights, and of the relation in which he stood, 
by his petition for leave to sell the property and apply the pro- 
ceeds, first to pay the note for which he remained liable, and 
to carry the balance to the credit of the general fund. If 
he had become the absolute owner of the property, without re- 
demption or liability to account, he had no occasion to present 
any such petition. On the contrary, he considered, and we 
think correctly, that the property did remain chargeable, to some 
extent, with the lien for the payment of the notes for which it 
was pledged, to wit, for payment of the note to Dickinson, for 
which he remains liable; but he insisted that it no longer 
remained liable for the notes on which he was exempted from 
liability by the statute of limitations; a point which we have 
already considered. * 

5. One other question may arise in the case, but it depends 
upon a further question, namely, whether the whole of the mort- 
gaged property is of sufficient value to pay the whole amountof the 
four notes. If itis, then, according to the views already stated, 
the opinion of the court is, that the proceeds ought to be so ap- 
plied. Butif it is insufficient, then the question is, whether East- 
man, the surety, mortgagee and assignee, shall be allowed first to 
pay in full the amount of Dickinson’s note, for which he is liable, 
and the other three pro ratd, or whether all shall be paid pro 
ratd, so as to leave him liable, without indemnity, for the pay- 
ment of the balance of Dickinson’s note. 

We think it quite clear, that so far as the creditors stand alike, 
in their legal and equitable rights, it would not be competent for 
the mortgagee, by any voluntary act of his own, to give a prefer- 
ence to one over another. We think he could not, by voluntari- 
ly paying one in full, apply the proceeds to indemnify himself, 
leaving the others unpaid. So if all were barred by the statute 
of limitations, he could not create a preference by waiving the 
statute as to one, insisting on it as to the others. 

But the question is, whether, if he is discharged from one, 
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and held liable on others, by operation of law, without any act 
or voluntary forbearance of his own, he is not entitled first to 
apply the fund so as to indemnify himself, and hold the balance 
only for the other creditors. [For instance ; supposing the origi- 
nal security had been taken, as it was, to indemnify him against 
five notes, suppose that two of them were attested and three not 
attested by a witness, and all should stand thus, seven years. 
On the unattested notes he would be discharged by the six years’ 
bar of the statute of limitations ; on the attested notes, not. 

Iam inclined to think he would have a right to be fully indem- 
nified, by paying in full the notes for which he is thus liable. 
The original and primary object of taking the securities was to 
indemnify the surety. For this purpose he had a legal right to 
the property, which might have been enforced at law by a fore- 
closure. An indemnity against the whole was an indemnity 
against each part; so that when Henry’s note was paid, the 
whole of the property was applicable to the other four. Their 
claims, as amongst themselves, were equal, and it is not on their 
account that Dickinson’s note is entitled to payment in full. 
But it is on account of the surety, who appears to me not only 
to have a superior equity, but to stand upon. the ground of anoth- 
er rule of law, viz. that when two or more have equal claims ip 
equity, and one has a legal title, the legal title shall prevail. 

Dickinson & Davis, for the petitioners. 

Delano, for the respondents. 


Wituram L. Stetson vs. Epson Haypen. 


An assignment of an insolvent debtor’s estate, under St. 1838, c. 163, dissolves an 
attachment made on the estate in an action for a malicious prosecution, as well 
as an attachment made in an action on contract. 


Wrair or entry, brought by the assignee of the estate of 
William Pittsinger, an insolvent debtor, to recover a tract of land 
in Chesterfield. The case was submitted to the court (without 


argument) on the following agreed statement: On the 23d of 
x * 
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February 1843, the tenant, Hayden, commenced an action on 
the case, for a malicious prosecution, against said Pittsinger, in 
which, on the 25th of said February, he attached the land de- 
manded in this suit. At the court of common pleas, held on — 
the 4th Monday of March 1844, said Hayden recovered judg- 
ment in that action, for $75 damages, and costs of suit, and 
took out execution thereon within thirty days, to wit, on the 
16th of April 1844, and caused it to be levied on said land, 
which was owned by said Pittsinger. 

On the 15th of March 1844, upon the application of ‘said 
Pittsinger, a warrant was issued, under St. 1838, c. 163, by a 
master in chancery, to a messenger, to take pdssession of all the 
property of said Pittsinger, not exempted from attachment. The 
first publication in a newspaper of the notice of issuing said 
warrant, as ordered by the master, was made on the 19th of 
said March. ‘The demandant in this suit was duly chosen 
assignee of said Pittsinger’s estate, on the 27th of the same 
March, and has proceeded to settle the same. 

Judgment to be entered for the demandant, if the levy of 
said execution was invalid; otherwise, for the tenant. 

Dewey, J. The only point here presented is, as we under- 
stand, that arising from the peculiar character of the demand 
upon which the tenant’s attachment was made. That demand 
was in no sense a debt, or a claim for liquidated damages, but a 
right of action to recover damages for a misfeasance, in institut- 
ing a malicious prosecution, &c. Such being the nature of the 
demand, it is supposed by the tenant that it was not within the 
operation of St. 1838, c. 163, $5, declaring all attachments 
dissolved, upon instituting proceedings in insolvency, and the 
transfer of the property to the assignee. But this, we think, 
is an incorrect view of the provisions of the statute, and one 
that would operate with great injustice ; as it would give a man- 
ifest preference to claims founded on torts, over those founded 
on contract. Every attachment, in a suit brought upon contract, 
it is conceded, would have been dissolved, and the attached 
property passed over to the assignee, for general distribution 
among all the creditors pro rata 
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But in the view taken by the tenant, the dissolution of the 
attachment on all suits on contracts would operate to place the 
property, not in the hands of the creditors generally, but to 
apply it exclusively, in the first instance, to one class of cred- 
itors, and those having no peculiar claims to the assets, upon 
the ground of having contributed to their existence by a credit 
given to the debtor. Such is not the language or the spirit of 
the statute. Ifa demand for damages sustained by a malicious 
prosecution do not entitle the party to prove his claim and take 
a dividend, that will not vary the rights of the party as to the 
attachment. Looking at the case in any aspect, we are satis- 
fied that the demandant is entitled to recover 


——____ 


James Bonp vs. JosepH CHAPIN. 


Where one prosecutes a suit against another, in the name of a third person, with- 
out authority so to do, he is liable to the person so sued, though he was not actu- 
ated by malice in commencing and prosecuting such suit. 


Tuts case came before the court on the following vill of 
exceptions, signed by the judge before whom a trial was had 
in the court of common pleas: 

«‘ This is an action on the case for damages for the wrongful 
and injurious conimencement and prosecution, by the defend- 
ant, of an action in the name of one Thomas Bond, against the 
now plaintiff, without probable cause, and without authority su 
to do. The declaration is in the case, and may be referred to. 
The evidence was submitted to the jury, with instructions from 
the court, that in order to entitle the plaintiff to a verdict, he 
must prove the former action to have been commenced and 
prosecuted maliciously, that is to say, with some improper 
motive, or without due care to ascertain his rights, as well as 
without authority and without probable cause. The jury re- 
turned a verdict for the defendant, and the plaintiff, feeling 
himself aggrieved by the instructions aforesaid, files his excep- 
ions thereto,” &c 
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Brooks, for the plaintiff. If the defendant had no authority 
to bring the suit against the plaintiff, he is liable without malice 
Adams v. Paige, 7 Pick. 550. Barden v. Crocker, 10 Pick. 
390. Marzetti v. Williams, 1 Barn. & Adolph. 415. Com. 
Dig. Action upon the Case, A. . 

Davis, for the defendant. Where one fails in a suit brought 
in his own name, he is not liable to the defendant, unless his 
suit were malicious and without probable cause. Stone v. 
Crocker, 24 Pick. 83. Wills v. Noyes, 12 Pick. 326. For a 
merely groundless action, costs are the defendant’s only legal 
remedy. And in the case at bar, the action will not lie, unless 
the plaintiff shows that he did not obtain his taxable costs in 
the action brought against him by the defendant. See Pierce 
v. Thompson, 6 Pick. 193. Blunt v. Little, 3 Mason, 104. 

Huszarp, J. From the remarks of the counsel for the 
defendant, it would seem that some mistake may have taken 
place in drawing up the exceptions. In cases where the coun- 
sel believe that a mistake has been made in stating the excep- 
tions, it is their duty to apply to the judge to revise the state- 
ment, so that if an error has been committed, it may be cor- 
rected. But where no such application has been made, and no 
correction has taken place, the court cannot receive the mere 
recollections of counsel, as to alleged mistakes, but must decide 
the cause upon the exceptions as they appear of record. 

In the present suit, which is an action on the case against the 
defendant for prosecuting a suit in the name of Thomas Bond 
against the plaintiff, the plaintiff avers, in his declaration, (which 
accompanies the exceptions,) that the defendant, without au- 
thority from said Thomas, and having no reasonable ground 
for believing that any thing was due from the plaintiff to him, 
attached the plaintiff’s property, and prosecuted said suit against 
him, from November term 1840 to November term 1841, when 
he became nonsuit; and evidence was offered tending to prove 
these allegations. The instructions to the jury were, that “ the 
plaintiff must prove the former action to have been commenced: 
and prosecuted maliciously, that is to say, with some improper 
motive, or without due care to ascertain his rights, as well as 
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without authority, and without probable cause.” The error 
complained of may have arisen from not distinguishing, during 
the trial, between an action on the case for malicious prosecu- 
tion, and an action on the case for prosecuting a suit in the 
name of a third person, without authority, by reason of which 
the defendant sustains injury. 

In a suit for malicious prosecution, the gist of the action is 
malice ; but there must also exist the want of probable cause. 
And without the proof of both facts, the action cannot be main- 
tained, though the existence of malice may often be inferred 
from the want of probable cause. But in an action on the case 
for damages for prosecuting a suit against the plaintiff without 
authority, in the name of a third person, the gist of the action 
is not a want of probable cause ; for there may be a good cause 
of action; but for the improper liberty of using the name of 
another person in prosecuting a suit, by which the defendant in 
the action is injured. Nor is the proof of malice essential to 
the maintenance of such action. If the party supposes he has 
authority to commence a suit, when in fact he has none, and 
the nominal plaintiff does not adopt it, the action fails for want 
of such authority. In such case, though the party supposed. he 
had authority, and acted upon that supposition, without malice, 
still if the defendant suffers injury by reason of the prosecution 
of the unauthorized suit against him, he may maintain an 
action for the actual damages sustained by him, in the loss of 
time, and for money paid to procure the discontinuance of the 
suit, but nothing more. Where, however, in addition to a want 
of authority, the suit commenced was altogether groundless, 
and was prosecuted with malicious motives — which may be 
inferred from there existing no right of action, as well as proved 
in other ways — then, in addition to the actual loss of time and 
money, the party may recover damages for the injury inflicted 
on his feelings and reputation. 

In this case, the learned judge having instructed the jury 
that a want of probable cause and malice must concur with the 
‘want of authority to commence the suit in the name of a third 
person, to enable the plaintiff to-maintain the action ;. we think 
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there was error in the instruction, and that though the damages 
might be enhanced by showing malice and a want of probable 
cause, yet that the proof of them is not essential to the main- 
tenance of the action. New trial granted. 


Aupueus Nettieton vs. Bensamin Sixes, Jr. 


An agreement, by an owner of land, that another may cut down the trees on the land, 
and peel them, and take the bark to his own use, is not within the statute of 
frauds — Rev. Sts. c. 74, § 1. 

Where one has cut down and peeled trees on another’s land, under a valid agree- 
ment that he shall have the bark, the bark becomes his property, and he has a 
lawful right to enter upon the land and take it away. 


Trespass for breaking and entering the plaintiff ’s close, and 
cutting down and carrying away trees. The plainuff, at the 
tria] in the court of common pleas, introduced evidence tending 
to prove that the defendant, in the spring of the year 1841, 
entered said close for the purpose of getting, for his own use, a 
quantity of white oak bark, and cut down a number of white — 
oak trees there growing, from which he peeled the bark, and 
afterwards took it away and converted it to his own use. 

The defendant contended that he did said acts lawfully; 
First, because he had made a valid contract with the plaintiff, 
by which it was agreed that the defendant should cut the trees, 
and peel them, and take the bark to his own use, and that he 
was to pay to the plaintiff a certain price per cord therefor, and 
was to cut up the wood for the plaintiff, at the market price for 
cutting: Secondly, because, if such contract should not be 
proved, the defendant had a parol license from the plaintiff to 
enter said close, and to do whatever he did thereon. And the 
defendant introduced evidence tending to prove each of said 
grounds of defence. 

The plaintiff then introduced evidence tending to prove, that 
after said trees were cut and peeled, and before said bark was 
taken from the close, he forbade the defendant to go upon the 
close and carry away said bark 
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Upon this evidence, the court instructed the jury, “that if 
only a license and no contract was proved, the subsequent for- 
bidding by the plaintiff, if proved, would be a revocation of such 
license, and that any subsequent entry, by the defendant, on 
the close, was a trespass for which the plaintiff was entitled 
to recover; but that if a valid contract was proved, as con- 
tended for by the defendant, the plaintiff could not, by his 
own act or prohibition, after the trees had been cut and the 
bark peeled, by virtue of such contract, rescind or revoke such 
contract, so as to make the defendant a trespasser by reason 
of his subsequent entry on said close, for the purpose of taking 
and carrying away said bark.” 

The jury returned a verdict for the defendant, and the plain- 
tiff alleged exceptions to said instructions. 

It was admitted, at the argument, that the contract, of which 
the defendant gave evidence at the trial, was not in writing. 

Ashmun, for the plaintiff. - 

H. Morris & G. B. Morris, for the defendant. 

Witpe, J. We think it very clear that the instructions to 
the jury were correct, and are sustained by the authorities. 
Such an oral contract as was proved to the satisfaction of the 
jury, in this case, is obligatory on the parties, and is not within 
the statute of frauds. Claflin v. Carpenter, 4 Met. 583, and 
cases there cited. A beneficial license, to be exercised upon 
land, when acted upon. under a valid contract, cannot be coun- 
termanded. Tayler v. Waters, 7 Taunt. 384. Liggins v. Inge, 
7 Bing. 682. Whitmarsh v. Walker, 1 Met. 316. 

In the present case, when the bark was peeled, it became the 
property of the defendant, by the terms of the contract; and if 
the plaintiff had taken it away, he would have been liable to 
the defendant in an action of trover. The bark being the 
property of the defendant, and being on the plaintiff’s land 
with his consent, and in pursuance of the contract, he had no 
right to prevent the defendant from taking it away. See Wood 
v. Manley, 11 Adolph, & Ellis, 34. 

Exceptions everruled. 
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Asner B. Assy & others vs. Evisua A.. Futuer, 
Administrator. 


An administrator of an insolvent intestate, having obtained license to sell his real 
estate, which was mortgaged, sold it with notice that the proceeds would be first 

' applied to discharge the mortgage, and the residue to the other creditors ; and he 
paid the mortgage debt: In his administration account, he credited the whole 
proceeds of the sale, and debited the amount paid by him in discharge of the mort- 
gage, leaving himself charged with the balance only; and the judge of probate 
passed a decree allowing the account. Held, on appeal from this decree, that 
though the account was not stated in proper form, yet that the result was correct, 
and that the administrator was not answerable to the intestate’s creditors for the 
full sum for which the estate was sold. 


Appeau by the creditors of Francis A. McLean, deceased, 
from a decree of the judge of probate for the county of Hamp- 
den, allowing the account of his administrator, the appellee. 
The only item in the account, to which objection was made, was 
that in which the appellee credited the estate, as follows: 


Proceeds of real estate sold by license of court - - - - $350-00 
Less the amount of mortgage thereon paid by administrator, 
according to terms of sale, and to be deducted from the 
above amount - - - - - - = = = + = = = = = 298-46 


$ 51-54 

Letters of administration were granted to the appellee im 
September 1842, and in the following November he returned 
an inventory, in which the real estate of his intestate was 
appraised at $1125. In March 1843, the appellee was licensed 
to sell real estate for payment of debts and charges. The whole 
real estate of his intestate, consisting of a dwelling-house and a 
small parcel of land in the village of Cabotville, was under a 
mortgage to the Springfield Canal Company, the intestate’s 
grantors, made on the day on which said company conveyed 
said estate to him. ‘This real estate was sold at auction, by the 
appellee, on the 20th of May 1843, in three parcels, which were 
severally struck off to the intestate’s widow, at prices amounting 
in the whole to $350. And testimony was adduced to show 
that the estate, sold in this way, would command a higher price 
than if sold in one parcel only. 

In June 1843, the appellee represented his intestate’s estate 
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to be insolvent, and commissioners were appointed, in July fol- 
lowing, to receive and examine the claims of the intestate’s 
creditors. In the representation of insolvency, the debt due 
to the Springfield Canal Company was included in a statement 
of the intestate’s debts, and the sum of $350, stated to be 
proceeds of the sale of his real estate, was included in the 
statement of assets. No mention was made of the aforesaid 
mortgage. 

In October 1843, the appellee paid the amount of said mort- 
gage to the mortgagees. The amount due on the mortgage 
at the time of said sale was $298-46, for which the estate was 
correctly credited in the appellee’s account. ‘The widow of the 
intestate contributed her legal proportion of said sum. 

The reasons of appeal were these: ‘ Because in said ac- 
count the administrator claims to be allowed, and.to deduct 
from the amount of sales of real estate, the sum of $298-46 
for the purpose of paying off a mortgage upon the said estate, 
which he alleges to be according to the conditions of the sale 
of the said real estate ; whereas the appellants say, that neither 
were any such conditions fairly made at the time of sale, in fact, 
nor had the administrator any right to bind the estate by any 
such conditions or agreements; but that the whole amount of 
the sales, being $350, ought to be charged to the administrator, 
and brought into court (the estate being insolvent) for distribu- 
tion among the creditors, who have proved their claims against 
the estate.” 

At the hearing in this court, before Dewey, J. it was proved 
to the satisfaction of the court, that at the time of the sale of 
said real estate, the auctioneer gave public notice “that there 
was a mortgage upon the property, and that the proceeds of the 
sale would first go. to pay off the mortgage, and the residue, 
if any, would go to the other creditors.” And the case was 
referred to the whole court, upon the foregoing facts, stated and 
proved, to render the proper judgment in the matter of said 
account. 

J. Wells, for the appellants. The appellee must account to 
the appellants for the full amount received for the real estate, 
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unless he can show that some other persons are entitled to 
part of it. Jennison v. Hapgood, Ripley v. Sampson, and Wash- 
burn v. Hale, 10 Pick. 103, 371, 429. Buta mortgagee has 
no higher claim on an administrator than any other creditor. 
2 Williams on Executors, (2d ed.) 744. Where the estate is 
insolvent, an administrator has no right to pay any thing toa 
mortgagee, as such, but only to creditors who have proved their 
debts. Amory v. Francis, 16 Mass. 308. Gibson v. Crehore, 
5 Pick. 150. 1 Hilliard’s Ab. 305. Nor has he authority, as 
administrator, to make it a condition of the sale of mortgaged 
estate, that the proceeds shall be applied to discharge the mort- 
gage. See Sumner v. Williams, 8 Mass. 201, 205. Belden v. 
Seymour, 8 Connect. 19. Mitchell v. Hazen, 4 Connect. 495. 
Whiting v. Dewey, 15 Pick. 428. The announcement, by the 
auctioneer, that the proceeds would first go to pay off the mort- 
gage, was a representation by the appellee, but it did not and 
could not bind the estate of the intestate, nor affect his cred- 
itors. ‘The appellee was authorized by law to sell only the 
intestate’s interest in the land, at the time of his decease. Rev 
Sts. c. 71, $ 10. And his whole authority was derived from 
the court that granted the license. Litchfield v. Cudworth, 15 
Pick. 23. But he undertook to act for the mortgagees, in sell- 
ing the land, and thus went beyond his authority. Scott v. 
Hancock, 13 Mass. 162. 

H. Morris § G. B. Morris, for the appellee. In effect, the 
equity of redemption only was sold for the creditors of the 
intestate, and the appellee had a right to sell in the mode which 
he adopted. By Rev. Sts. c. 107, ¢ 30, an administrator has a 
right to pay a mortgage on the intestate’s estate. ‘The appel- 
lants cannot claim the proceeds of the sale, and at the same time 
deny that it was legal. Besides; if the appellee had no author- 
ity to sell as he did, yet there is no reason why he should be 
charged with the full sum fer which he sold the estate. The 
creditors have received as much as they would have obtamed 
by any other mode of sale. 

Suaw, C.J. The court are of opinion that the decree of 
the judge of probate was right, and that to charge the adminis- 
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trator with the full amount of the estate sold, without deducting 
the amount paid to redeem the mortgage, would be contrary to 
the first principles of justice. 

It was inadvertent in the administrator to file an account 
crediting the whole amount of the proceeds of the sale, and claim- 
ing allowance for the sum paid to discharge the mortgage, as a 
debt paid to acreditor. Perhaps the fact is well enough ac- 
counted for by the suggestion, that the administrator then 
believed the estate to be solvent; and in that event it would 
have been correct. But it is allowable for an administrator, in 
the settlement of a subsequent account, to correct any mistake 
in a former one, conformably to the rights of the parties and the 
justice of the case. 

It has been argued, that the administrator had no right to 
pay one debt in full out of the. personal assets, though secured 
by mortgage, or to apply the assets to any other purpose than 
the payment of debts and an equal distribution, in case of insol- 
vency. This is very true. But what are the assets in the 
administrator’s hands? ‘The equity of redemption only, where 
there is a mortgage on the property ; and this is the value of 
the estate over and above the charge upon it. This might be 
ascertained in one of two modes. The equity might be sold, 
that is, the estate subject to the mortgage, and then the whole 
of the proceeds would be assets. Or, the amount of the mort- 
gage being fixed, it would be equally certain, to put up the 
whole estate, with notice that a sufficient amount of the pur- 
chase money must be applied to discharge the incumbrance ; 
and the balance is the value of the equity, and the amount of 
assets. The estate is charged with no new burden. The 
undertaking of the owner to apply the purchase money is no 
new obligation ; it does not bind the estate ; it is simply a mode 
of selling the equity. This is found, in the present case. to be 
a judicious mode of selling, and better for the estate than to 
sell it in one lot. It may be often beneficial for the estate, to 
redeem pledges and mortgages, by which property may become 
available, which would be otherwise lost. It is a question, in 
each case, whether the mode adopted is legal and beneficial to 
the estate. Decree affirmed. 
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PresipenT, Direcrors, &c. or THE Cuicopre BanKk vs 
Veranus CuHapin. 


Where an action is brought against the first indorser of a note, by a holder to whom 
it was pledged by the second indorser, as collateral security for a debt, the defend- 
ant cannot defeat the action by showing that he indorsed the note for the accom- 
modation of the maker, and entrusted it with him fora special purpose, and that 
the maker, without any consideration, transferred it to the second indorser, who had 
knowledge of these facts ; unless the defendant can also show that the plaintiff had 
notice of the same facts when he received the note: But if the amount of the note 
is greater than that of the debt secured by the pledge thereof, the defendant may give 
evidence of those facts, for the purpose of limiting the plaintifi’s recovery to the 
amount of such debt. 


Assumpsit by the indorsees against the indorser of a promis 
sory note. The note was made by Moses Eager, for $400, 
dated February 24th 1844, payable to the defendant, or order, 
at the Hampden Bank, in five months from date, and was 
indorsed by the defendant and by Caleb Rice. 

At the trial before Hubbard, J. the making and ‘idosabas of 
the note, demand on the maker, and notice to the defendant, 
were proved or admitted. The defendant called the plaintiffs’ 
cashier as a witness, who testified that a note of $350 was dis- 
counted by the plaintiffs for Caleb Rice, on the 18th of March . 
1844, and that the note in suit was then left by him as collat- 
eral security for that note ; that the note in suit had been previ- 
ously offered by Rice for discount, and had been refused, 
because Eager (the maker) was then under prosecution for for- 
gery, and also because he was not considered good ; that these 
reasons for not discounting the note were given to Rice; and 
that Rice asked if the indorsement was Chapin’s signature: 
That it was not the practice of the plaintiffs to discount a note, 
unless the promisor is good ; and that he had no notice, before 
taking this note, that the defendant refused to pay it, and did 
not know, till since the note was in suit, that it was contested ; 
and that Rice did not state how he obtained the note, or of 
whom. 

Caleb Rice testified that he borrowed some money of the 
plaintiffs, on his own note, and left the note in suit at the bank, 
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as collateral security; that this was about thirty days after the 
date of the note in suit; that the plaintiffs-refused to discount: 
the note, because the maker had been prosecuted for forgery ; 
and that the president and cashier of the bank also said they did 
not consider the maker good; that he (the witness) told them 
that he took the note with a blank date, as to the day of the 
month, and had himself inserted the day ; that when he first 
presented the note, he asked said president and cashier, if the in- 
dorsement was the hand writing of Veranus Chapin ; that he pre- 
sumed he told them of whom he had the note, but could not say 
with certainty that he did; but that he should have told them if 
they had asked him; that he had previously presented the note 
to the Hampden Bank, and that it was there refused; that the 
note of $350, discounted for him (the witness) by the plaintiffs, 
fell due and was renewed, after the maturity of the note in suit. 

This witness, being asked as to his own connexion with this 
suit, said, “I think I told Mr. Bliss” (the president of the bank) 
* that he must collect the money, for my note, from his security.” 

The defendant then offered to prove that Rice, the second in- 
dorser, obtained the note from Eager, the maker, and that the 
defendant was an accommodation indorser merely, and that the 
whole negotiation in regard to it was between Rice and Eager ; 
that the defendant’s indorsement was entrusted to Eager for a 
special purpose, different from that to which it was applied, and 
that Eager told Rice of this, at the time of delivering the note 
to him; and that there was no consideration for the note, as 
between Rice and Eager. This evidence was rejected. 

The defendant also offered to prove that Rice’s claim to the 
note was only as collateral security ; contending that, in such 
case, Rice could not transfer any title to the note, or, at least, 
that the plaintiffs could recover only the amount of the claim for 
which it was pledged. And for this purpose he offered to prove 
that he was only an accommodation indorser. This evidence 
was rejected. 

A default was then entered, subject to the opinion of the 
court as to the admissibility of the evidence offered by the 
defendant. 

4 * 


42 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Chicopee Bank v. Chapin. 


J. Wells, for the defendant. The defendant is entitled to the 
same defence that he might have made if the suit had been 
brought by Rice; because the plaintiffs did not receive the note ° 
in the ordinary course of business,* and because they received 
it under circumstances of suspicion. Grew v. Burditt, 9 Pick. 
265. Van Schaack v. Stafford, 12 Pick. 565. 3 Kent Com. 
(3d ed.) 79-81. Ayer v. Hutchins, 4 Mass. 372. Thompson 
v. Hale, 6 Pick. 259. Hall v. Hale, 8 Connect. 336. Aldrich 
v. Warren, 4 Shepley, 465. gan v. Threlfall, 5 Dowl. & 
Ryl. 326, note. Smith v. De Witts,6 Dowl. & Ryl. 120. Wig- 
gin v. Bush, 12 Johns. 310. Chit. on Bills, (10th Amer. ed.) 238. 

R. A. Chapman, for the plaintiffs. The note was taken before 
it was payable, and the defence cannot avail the defendant. 
Though it was taken as collateral security, yet that was within 
the ordinary course of business; and the circumstances under 
which it was taken were not such as to lead toa suspicion that 
Eager had fraudulently misapplied it. The plaintiffs refused to 
discount it, only because Eager’s ability to pay was doubted, 
and because he was under prosecution for forgery. See Story 
on Bills, $$ 14, 188, 194, 220. 

Suaw, C. J. The question for the consideration of the court 
is, whether the evidence offered by the defendant was properly 
rejected. It appears that the plaintiffs received the note in 
question for value, having taken it of Rice, as collateral security 
for his note of $350, which they discounted. The suit is against 
Chapin, the indorser. ‘The defence offered was, that Chapin in- 
dorsed the note for the accommodation of Eager, the promisor ; 
that it was entrusted by Chapin to Eager, for a special purpose ; 
that in violation of that trust, it was negotiated to Rice; that 
Rice knew that it was so fraudulently used by Eager; and that 
Rice gave no value for it. : 

There is no doubt that these facts, if proved, would be a good 
defence against any suit which could have been brought by 
Rice ; not because it was an accommodation note, and that 


“See Jenness v. Bean, 10 N. Hamp. 266. Williams v. Little, 11 N. Hamp 
66. 
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known to the indorsee ; for that would have been no ground of 
defence ; but because it was fraudulently misapplied by Eager, 
and that known to Rice; and because Rice, in the case sup- 
posed, would have given no value for it. And so, if the same 
facts had been known to the agents of the bank, when they took 
it, they could not hold and recover; not because it was an ac- 
commodation indorsement, but because they would not be bond 
fide holders. See Lincoln v. Stevens, 7 Met. 529. 

In the testimony of the cashier and of Rice, we see nothing 
to show that the agents of the bank had any notice that the note 
had been fraudulently applied, by Eager, to a purpose differ- 
ent from that for which it was entrusted to him, and that Rice 
had not paid value for it. Their refusal to discount it was 
placed on other grounds, not implying any such notice. 

The argument on the part of the defendant is, that one taking 
a note by indorsement can take no better title than that which 
the indorser himself had; and if such indorser could not re- 
cover, on account of having obtained the note by fraud, though 
regularly indorsed, the indorsee could not recover. But this is 
not ajust conclusion. ‘To secure the circulation of negotiable 
notes not overdue, nor apparently dishonored, proof of the 

making and indorsement makes a good primd facie legal title 
to the holder; and an indorsee taking for value, and without 
knowledge of any fraud, may recover, though the fraud might 
be one which would- prevent his indorser from recovering. 
Wheeler v. Guild, 20 Pick. 545. The same rule holds in re- 
gard to real estate. A. knowing, when he takes his conveyance, 
of a prior unrecorded deed to B., cannot hold against the prior 
erantee ; but one taking a conveyance from A., without know- 
ing of the prior unrecorded deed, will hold against B. and his 
assigns. In such case A., who holds a defeasible title, can, by 
his deed, convey an indefeasible one. Tull v. Bigelow, 16 
Mass. 406. 

In the present case, the evidence offered went no farther than 
to show the fact, that the indorsement had been fraudulently mis- 
applied by Eager, and that this was known to Rice, and that 
Rice took without giving value for it; but it did not propose to 
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show that this was actually or constructively known to the plain- 
tiffs. We are of opinion, therefore, that the evidence offered 
would have been irrelevant, and that the rejection of it was right. 

But the court are also of opinion, that the plaintiffs can main- 
tain this ground only so far as they were holders for value — that 
is, to the amount of the note, for which they took the note in suit 
as collateral security. So far as they would recover beyond that, 
they would recover to the use of the indorser. But if the facts 
were proved, which the evidence that was offered tended to 
prove, they could not recover for his use, because it would show 
that he was nota bond fide holder. Such a division of the dam- 
ages recoverable by an indorsee is well warranted, we think, on 
principle and on the authorities. Jones v. Hibbert, 2 Stark. R. 
304. Wiffen v. Roberts, 1 Esp. R. 261. Parish v. Stone, 
14 Pick. 208. 

If the plaintiffs will release so much of the verdict, as to reduce 
the amount to that of the note discounted by them, it may be so 
done, and judgment rendered for the reduced sum; _ otherwise, 
the verdict must be set aside, and a new trial granted, in order 
to let in, on the question of damages, the evidence which was 
rejected. 


Gipeon Stites & another vs. THe Western Rairt Roap 
CorPoRATION. 


The declarations of an agent respecting a transaction, which are not made til] after 
it is past, are not admissible in evidence, against his principal. 


Assumpsir to recover pay for a quantity of powder. 

It appeared, from the report of the judge before whom the 
trial was had in the court of common pleas, “ that the construc- 
tion of the 74th section of the Western Rail Road was con- 
tracted for by Josiah Baylies, who underlet the same to Stock- 
ing & Lord ; and that Lord was associated with Almon Lard, 
under the style of A. B. Lord & Co., they having purchased of 
Stocking his interest in the contract ; that about the Ist of March 
1840, the workmen on said section became dissatisfied and 
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refused to work, because Lord & Co. did not pay them; that 
Julius Adams, the assistant engineer, who had charge of the 
section, agreed with the men to continue their work, and that 
the corporation (the defendants) would see them paid ; and that 
he dismissed Lard, and refused to permit him to remain about 
the work; that the powder sued for was delivered and used on 
section 74, under a contract with Stocking & Lord, up to said 
Ist of March; but that this contract was not ‘or any particular 
quantity ; and that when said Adams became iesponsible to the 
workmen, he assumed, in behalf of the defendants, to carry on 
the work and pay all the expenses. 

«The plaintiffs contended that the defendants were liable to 
them for the powder furnished and used, after March Ist 1840, 
on an implied contract, although there was no evidence of any 
communication on the subject between the plaintiffs and any 
agents of the defendants. 

“To prove that the defendants, by the said Adams, had 
-assumed the work, and undertaken to pay all the expenses, the 
plaintiffs offered Daniel Collins, jr. as a witness; and he testi- 
fied that he was a merchant, and that, in the spring of 1840, 
he had difficulty in getting his pay for goods sold to the work- 
‘men on said section; that he went to said Adams, to ascertain 
the probability of getting pay, and that Adams said to him that 
the men would now get their pay, and that the corporation had 
assumed the work. . 

-« The plaintiffs also introduced Nored Elder, as a witness ; and 
he testified that he had claims against A. B. Lord & Co., for 
provisions delivered to their workmen; that he called on said 
Adams, about the lst of April 1840, to see about getting his 
pay ; that Adams admitted that the corporation had assumed 
the work, but remarked that they did not feel obligated to pay 
any of the debts of Lord & Co. which were contracted before 
the 1st of March, but that for any thing which the hands wished 
to live upon, after that time, the corporation were to pay.” 

The jury found a verdict for the plaintiffs, and the defend- 
ants alleged exceptions to the admission of the foregoing 
testimony. 
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R. A. Chapman & H. Morris, for the defendants, cited Haven 
v. Brown, 7 Greenl. 424. Thallhimer v. Brinckerhoff, 4 Wend. 
394. Fairlie v. Hastings, 10 Ves. 126. 2 Stark. Ev. 43. 
Greenl. on Ev. $113. Story on Agency, $ 135. 

W. G. Bates, for the plaintiffs, cited Angell & Ames on 
Corp. (2d ed.) 249. American Fur Co. v. U. States, 2 Pet. 
358. Cobb v. Lunt, 4 Greenl. 503. Pool v. Bridges, 4 Pick. 
378. Woods v. Clark and Haynes v. Rutter, 24 Pick. 35, 242. 
Story on Agency, 135 — 137, & notes. 

Wipe, J. At the trial in the court of common pleas, the 
declarations of the defendants’ agent were admitted, to prove 
that they had employed the plaintiffs to supply the powder for 
which they demand compensation in this action; and it is very 
clear that such declarations are not admissible in evidence. 
The declarations of an agent are admissible only when made in 
regard to a transaction then depending. Such declarations are 
considered as part of the res gesta, and so binding on the princi- 
pal. When an agent is acting within the scope of his authority, 
his declarations accompanying his acts are admissible, as they 
may qualify his acts; but his declarations as to other matters 
and transactions are merely hearsay testimony. Such was the 
evidence admitted in the present case. It ought not to have 
been admitted, and the exceptions must therefore be sustained. 
Greenl. on Ev. $ 118. Fairlie v. Hastings, 10 Ves. 126. Haven 
v. Brown, 7 Greenl. 424. 

New trial granted. 
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Joun D. Brown & others vs. Prestpent, Directors, &c. oF 
THE WorcesTER Bank. 


A. mortgaged to B. fifty acres of land, and afterwards made an absolute conveyance of 
ten acres of the same land to C., and C. conveyed the same to D.; but before C.’s 
deed to D. was recorded, E. attached the ten acres, as the property of C., and after- 
wards levied thereon, and took an assignment of A.’s mortgage to B.: In making the 
levy, the full amount due on the mortgage of the fifty acres was deducted from the 
estimated value of the ten acres. Held, that the levy was void; that C. and D. might 
maintain a bill in equity against E. for redemption of the fifty acres; and that after 
redemption, they would hold as assignees of the mortgage, until the owners of the 
forty acres should contribute their proportion of the mortgage debt. 


Bitzi 1n equity for redemption of mortgaged real estate. 
The plaintiffs alleged, in their bill, that on the 4th of October 
1839, Sylvanus Holbrook conveyed to the plaintiff Brown, by a 
deed of mortgage containing covenants of warranty, and re- 
corded on the 2d of April 1840, a parcel of land in Sutton, 
described as “all that real estate which was conveyed to said 
Holbrook, by deed of Asa Woodbury and Henry Boyden, dated 
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January 29th 1838, recorded in the registry of deeds,” &c., 
‘reference thereto being had, and to the deeds therein men- 
tioned, and to the record thereof;”’ and that said Brown took 
possession of said mortgaged premises, for condition broken, on 
the 9th of March 1840: ‘That the above mentioned deed of 
January 29th 1838, made to said Holbrook, contained cove- 
nants of warranty and against incumbrances, and described the 
premises thereby conveyed as “that real estate in Sutton, 
whereof one undivided half part was conveyed to the said 
Henry ” (Boyden) “by the said Asa,’ (Woodbury,) “ by deed 
dated July 10th 1833; reference being made to said last men- 
tioned deed for a description of said estate?” That said deed 
of one undivided half, made by said Woodbury to said Boyden, 
was with covenants of warranty and against incumbrances, and 
the land therein described consisted of five parcels ; one con- 
taining about an acre and a half, precisely described by metes 
and bounds, with all the water privileges and appurtenances 
thereto belonging ; another containing one acre, more or less ; 
a third containing sixty rods, more or less ; and two others, con- 
taining about seven acres: That said several parcels were the 
same which said Holbrook conveyed to said Brown, as afore- 
said, and none other: That the said Brown conveyed to the 
two other plaintiffs two undivided third parts of said estate, by 
deed dated April 2d 1840; whereby the three plaintiffs became 
seized thereof in fee, as tenants in common. 

The bill further alleged, that said Asa Woodbury by deed 
dated September 10th 1830, conveyed to Mary Chase, in fee 
and in mortgage, a parcel of land, with buildings, mills, water 
privileges, &c., containing fifty acres, and embracing the prem- 
ises conveyed, as aforesaid, by said Holbrook to said Brown, and 
forty acres of other land; the conditions of said mortgage 
deed being, that said Woodbury should pay to said Mary $1000, 
with interest, in one year from the date thereof: That said 
_ Mary assigned said mortgage to the defendants, on the 29th of 
January 1842: That the defendants, on the 14th of May 
1841, levied an execution, which they sued out on a judgment 
recovered by them against said Holbrook, upon four undivided 


OCTOBER TERM 1844. 49 


Brown & others v. Worcester Bank. 


fifth parts of that part of the estate conveyed by said Wood- 
bury’s mortgage to said Mary Chase, which was conveyed by said 
Holbrook to said Brown; and that, in making said levy, the 
officer and appraisers estimated said estate, four fifths of which 
were levied upon as aforesaid, at $7300, and deducted there- 
from the whole amount due on said mortgage, to wit, $ 1641-17, 
and also deducted from said estimated value $124:05, “by 
reason of an incumbrance upon the water privilege ;”’ leaving 
the net value of said premises $5534-78. 

It was further alleged in the bill, that the defendants claimed 
to hold said premises by virtue of said mortgage and said levy ; 
that the plaintiffs believed the levy to be inoperative and void, 
by reason of the aforesaid proceedings of the officer and apprais- 
ers, in making said levy: That the plaintiffs, on the 12th of 
May 1842, demanded of the defendants an account of the sum 
due by virtue of said deeds and levy ; and that the defendants 
neglected to render the same. 

The plaintiffs therefore prayed for a full answer, a statement 
of an account, &c. and for a decree that they might redeem, on 
paying such sum as they ought, &c. 

The defendants demurred to so much of the bill as related to 
the redemption from the levy, because the bill alleged the levy 
to be void; the plaintiffs’ remedy, in case of a void levy, being 
at common law. As to the rest of the bill, the defendants filed 
an answer, admitting the several deeds set forth in the bill; the 
assignment to them, by Mary Chase, of the mortgage made to 
her by Woodbury; and the demand made on them, by the 
plaintiffs, for an account. But they dented that they had 
neglected to render an account, and averred that they did ren- 
der a just and true account on the 13th of May 1842. 

Newton & Burnside, for the defendants. 

Washburn, for the plaintiffs. 

Wixpe, J. The facts, in the order in which they are stated 
in the bill, are somewhat complicated ; and one material fact to 
raise the questions argued appears to have been inadvertently 
omitted, namely, the time of the attachment of the property in 
question by the defendants; but we understand it was made 
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prior to the recording of the mortgage deed from Holbrook to 
the plaintiff Brown. The material conveyances and facts, in the 
order of time, are these: Both parties derive their titles from 
Asa Woodbury, who in 1830 conveyed in mortgage, to one 
Mary Chase, a tract of land containing fifty acres, embracing 
the lands afterwards, viz. in 1838, conveyed to Sylvanus Hol- 
brook, containing about ten acres, in five parcels, being part and 
parcel of the said fifty acres ; and on the 4th of October 1839, 
the said Holbrook conveyed the same to the said Brown ; but 
the deed was not recorded until April 1840 ; before which, as we 
understand, the premses were attached by the defendants, and 
afterwards were taken in execution and were set off to them in 
satisfaction of the same. In 1842, Mary Chase assigned her 
mortgage to the defendants. : 

By the lévy of the execution, the premises were estimated 
at the sum of $7300, from which was deducted the sum of 
$1641:17, the whole amount of the Chase mortgage, and 
$124 for an incumbrance on the water privilege. The prayer 
of the bill is, to redeem the mortgage to Mary Chase, and by 
her assigned to the defendants, on payment of the amount due 
thereon ; and the plaintiffs deny that the defendants have any 
legal title to the premises, by virtue of the levy of their execu- 
tion; averring the same to be inoperative and void. And we 
are of opinion that this objection to the levy is well founded ; 
the whole amount of the Chase mortgage having been deducted : 
Whereas there should have been deducted only the said Hol- 
brook’s proportional part, and this should have been estimated 
by the appraisers. It was said that this would be difficult or 
impracticable ; but there seems to be no great difficulty, and 
certainly no impracticability, in ascertaining the relative value of 
Holbrook’s ten acres, and the remaining forty acres belonging 
to Woodbury or his assigns. And every difficulty might have 
been avoided by the sale of the equity. The plaintiffs have 
therefore the right to redeem the Chase mortgage ; and they 
will hold as assignees of that mortgage, until the owners of the 
forty acres shall contribute their proportion of the sum due on 
the mortgage. 
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This case differs from Jenks v. Ward, 4 Met. 404, in a mate- 
rial circumstance. In that case, Turner, the judgment debtor, 
was obligated by the condition contained in his title deed to 
pay the whole mortgage debt deducted by the appraisers in 
estimating the value of the land thus incumbered. And the 
case was decided on the ground of the debtor’s obligation and 
liability to pay the whole mortgage debt, and to remove the 
incumbrance. In the present case no such obligation or liability 
on the part of Holbrook is pretended, and his proportional 
part only of the debt due on the Chase mortgage ought to 
have been deducted. The deduction therefore of the whole 
mortgage debt was unauthorized, and consequently the levy 
was void. 

Demurrer overruled. 


Cuartes Yeomans & another, Executors vs. Marvin Brown 
& another. 


When an executor petitions the court of probate for license to sell real estate of 
which his testator was disseized at the time of his death, for the purpose of pay- 
ing his debts, the disseizor in possession is not interested in the estate, within 
the meaning of the Rev. Sts. c. 71, § 8, and therefore is not entitled to notice of such 
petition, in order to render valid, as against him, the license to sell such estate 
and to enable the executor to maintain an action against him, on § 12 of that 
chapter, to obtain possession of the land of which he disseized the testator. Nor 
is it necessary, in order to render the license valid for such purpose, that the exec- 
utor, in his petition therefor, should set forth the value of the real estate, though 
it is necessary to sell only a part thereof; nor that the court should decide and 
direct what specific part thereof shall be sold. 


Wait or entry, brought by the executors of the last will of 
Joseph Kingsbury, to recover two tracts of land in Webster. 
The writ averred that the said Kingsbury was seized of the 
demanded premises, in his life time, and had good title thereto, 
but died disseized thereof. The demandants counted on their 
own seizin, as executors, and a disseizin by the tenants. The 
action was brought on the following provision of the Rev. Sts. 
c.71,$12: “If the executor or administrator shall sell any 
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lands fraudulently conveyed by the deceased, or any to which ' 


he had a right of entry or action, the executor or administrator 
may first obtain possession thereof by entry or by action, and 
may sell the same at any time within one year after obtaining 
such possession.” 

At the trial before the chief justice, the demandants, after 
giving evidence of the testator’s title to the demanded premises, 
introduced an attested copy of their petition to the court of pro- 
bate for license to sell the testator’s real estate, and also of the 
following license thereupon granted by that court: At a 
court of probate holden at Worcester on the Ist Tuesday of 
April 1843. On the petition of Patty Kingsbury and Charles 
Yeomans, executors of the will of Joseph Kingsbury, late of 
Webster, deceased — notice thereof ,having been duly given — 
ordered that said petitioners be licensed to sell so much of the 
real estate of said deceased, for the purpose of paying debts and 
charges of administration, as will raise the sum of $2787-31: 
The said petitioners taking the oath, giving public notice of the 
sale, and in all respects proceeding therein in the manner pre- 
scribed by law. Ira M. Barton, Judge of Probate.” 

It was represented, in the petition on which said license was 
granted, that the debts which the testator owed at the time of 
his death, taxes, charges of administration, &c., and the allow- 
ance made to his widow out of his personal property, exceeded 
the appraised value of that property by the sum of $2787-31. 
The description of the real estate of the testator, contained in said 
petition, the prayer of said petition, and the acknowledgment of 
notice by the guardian of the testator’s minor children, were as 
set forth in the margin.* It appeared by the petition that it 


* «The real estate of said deceased is situated in said Webster partly, and 
partly in Oxford in said county ; a part of which consists of about 270 acres of 
land with the buildings thereon, whereon Marvin Brown and Philip Brown 
now live, in said Webster, lying in two tracts; the one is bounded westerly by 
the Great Pond and land of the heirs of Samuel Slater, and land of John Raw- 
son; northerly by lands of said Rawson, said heirs, and Ezra Wallis; easterly 
by lands of Samuel Rawson, Ezra Wallis, and said heirs; southerly by the 
Barnard Lot (so called) and the brick yard farm, now belonging to Doctors 
Negus and Tenney; containing 208 acres more or less, as by the title deeds 
ef said deceased thereto will appear. And the other of said tracts is bounded 
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bore date on the same day on which the license was granted, 
and that no notice was given, and no acknowledgment of 
notice, by persons interested, was signified, except that of Patty 
Kingsbury, one of the petitioners, as guardian of her three 
minor children ; she being the testator’s widow, and they all his 
minor children. 

After the foregoing evidence was introduced, the counsel for 
the tenants took an exception, in the nature of a motion fora 
nonsuit, and insisted that, upon the demandants’ own showing, 
they had not brought themselves within the Rev. Sts. c. 71, 
and had no right, as executors, to maintain this action. Ist. 
Because, as the petition described lands of which the testator 
died seized, and others of which he died disseized, it was mani- 
fest that other persons, being seized, were interested, and there- 
fore that personal notice should have been given to them, or 
public notice to all persons interested, fourteen days before the 
granting of the license to sell. Rev. Sts. c. 71, $ 8. 

2d. Because the petition did not set forth the value, descrip 
tion and condition of the respective parcels of the estate of 


northeasterly by land of the heirs of said Slater; southerly, westerly and 
northerly, by said pond, containing as by said deceased’s title deeds thereto, 70 
acres, more or less: Of all which real estate, described as aforesaid, belong- 
ing to said two tracts, said deceased died disseized, leaving rights of entry and 
of action to his heirs, &c. for the recovery of the same, as by law in such case 
made and provided. 

“The homestead farm of said deceased, situated in said Webster, consisting 
of mowing, tillage, pasture, orchard land and woodland, containing in the whole 
about 80 acres, with a dwelling-house and barn and out-buildings thereon. 
Also a small lot of woodland situated in the north part of Webster aforesaid, 
containing about two acres I qr. and 7 rods. Also a cedar swamp lot of land 
lying the northwest side of the Great Pond in said Webster, containing two 
acres. Also one undivided half of another lot held in common with Elisha 
Kingsbury, situated in the southerly part of Oxford, containing in the whole 
about 27 acres, and consists of pasturing and woodland. 

‘Wherefore your petitioners pray your honor to authorize them to sell so 
much of the hereinbefore described real estate, including the said 270 acres 
first hereinbefore described, as will raise the aforesaid sum of two thousand 
seven hundred and eighty seven dollars and thirty one cents for the purpose 
of paying debts and charges of administration. 

“Webster, April 4th 1843. Patty Kingsbury, 

Charles Yeomans 


Ls ee 
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which the testator died seized, and that of which he died dis- 
seized, so as to enable the court to decide and direct what 
specific part of the estate should be sold, as well as to give 
notice to parties interested. Rev. Sts. c. 71, $3. 

3d. Because, as it appeared, by the petition and license, that 
the whole of the real estate liable for the payment of the testa- 
tor’s debts was not necessary for the payment thereof, the 
decree of the court should have decided and directed what 
specific part of the estate should be sold, and not have licensed 
the executors, in general terms, to sell so much as should be 
necessary, including the estate of which the testator died seized 
with that of which he died disseized ; thereby leaving at their 
election to sell the one or the other; such decision and direc- 
tion of the court of probate being requisite, among other things, 
to enable any party aggrieved to appeal from such decision. 

The chief justice being of opinion that these objections, or 
some of them, were decisive against the demandants’ right to 
recover, advised a nonsuit, (which was entered,) and reserved 
the question for the consideration of the whole court. 

Bacon, for the demandants. By the Rev. Sts. c. 71, $ 11, the 
real estate of a deceased person, which is liable to be sold for 
payment of his debts, includes all lands to which he had a right 
of entry or action ; and by § 12, his executor, &c. when licensed 
to sell such land, may first obtain possession of it by entry or 
action. The question in the case at bar is, whether the demand- 
ants have obtained a valid license to sell the demanded premises. 

The probate court had jurisdiction; the proper parties peti- 
tioned for the license; the amount of debts and charges, and 
the value of the personal estate, were set forth ; and the real 
estate was properly described. It is objected, however, that the 
value of the real estate was not set forth in the petition. But 
the provision, in Rev. Sts. c. 71, § 3, for setting forth the value, 
relates only to cases in which it appears that it is necessary to sell 
part only of the real estate, and is only allowed, and not required. 
even in such cases. It does not appear from the petition that all 
the testator’s estate was not necessary to pay his debts. By $ 5, 
the valve of the real estate is directed to be set forth in a certifi 
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cate from the judge of probate, when the petition for license to 
sell is presented to the supreme judicial court. But when the 
petition is to the judge of probate, the value need not be stated 
therein ; for he has the means of knowing the value, from the 
inventory filed in his court. See Drinkwater v. Drinkwater, 4 
Mass. 357. 

It is objected that all persons interested in the estate had not 
notice of the petition, as required by Rev. Sts. c. 71, $ 8. But 
the tenants were not “interested in the estate.” It appears 
from the petition that they are mere disseizors; and it does not 
appear that any person, who had no notice, was interested. A 
tenant in common has no right to notice that the estate of his 
cotenant is to be sold. ‘‘ The estate,” in § 8, means the estate 
to be sold, or the estate of the deceased. None are entitled to 
notice besides those whose rights and titles are to be concluded 
by a sale under the license. See Jenness v. Robinson, 10 N. 
Hamp. 215. <A judge of probate has no authority to try the 
question whether the deceased fraudulently conveyed his estate, 
or was disseized thereof. ‘Therefore, a disseizor is not entitled 
to notice ; for notice is required for the purpose of enabling a 
party to show cause, and be heard. And where a party is heard, 
a decision must be made. 

The demandants are entitled to a new trial, if they can, in 
any supposable case, recover of the tenants; and are not to be 
sent back to the judge of probate. } 

But suppose other persons, not the tenants, were entitled to 
notice of the petition, and did not receive it; yet the tenants 
cannot take advantage of such want of notice. 

By Rev. Sts. c. 71, $ 40, if the validity of a sale of real estate, 
by an executor, shall be drawn in question by persons claiming 
adversely to the title of the deceased, or under a title not de- 
rived from or through him, the sale shall not be held void on ac- 
count of any irregularity in the proceedings, provided the execu- 
tor was licensed, by a court of competent jurisdiction, to make 
the sale, and executed and acknowledged in due form a deed 
for the conveyance of the premises. This section authorizes 
executors to do, indirectly, what the present demandants have 
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done directly. It seems therefore that what they have done is 
not void. 

Washburn, for the tenants. Whatever the testator’s rights to 
the demanded premises were, those rights descended to his heirs, 
who may recover the same, unless they are wanted for the pay- 
ment of his debts. Executors, in selling land for payment of 
debts, exercise a statutory power only, and unless that power is 
exactly executed, they can pass no title. In the present in- 
stance, it does not any where appear that the land, of which the 
testator was disseized, was necessary for payment of his debts ; 
and the license to sell was not valid, because no such proceed- 
ings were previously had, as authorized the adjudication made 
by the judge of probate. ‘The petition was defective in not stat- 
ing the value of the real estate ; and the decree of license was 
invalid, because it contained no decision nor direction what spe- 
cific part of the estate should be sold. Rev. Sts.c. 71, $3. It 
was also invalid, because previous notice was not given to all per- 
sons interested in the estate, as required by $ 8 of the same 
chapter. Chase v. Hathaway, 14 Mass. 222. Smith v. Rice, 
11 Mass. 507. ‘The tenants were interested in the estate, and 
might, under ¢ 9, have given bond to the demandants to pay 
the testator’s debts, and thus have prevented the grant of the 
license. 

The heirs of a fraudulent grantor cannot recover the land con- 
veyed by him; yet, on the demandants’ doctrine, they may do 
so indirectly, by the executor’s selling such land for payment of 
debts, and by their retaining other lands of their ancestor. 

Wivpe, J. It was proved at the trial, that the demandants 
had been licensed by the court of probate to sell so much of the 
testator’s estate as wou.d raise the sum of $2787-31, for the 
payment of debts and charges of administration. ‘The action 
was brought before making any sale, and is founded on the Rev. 
Sts. c. 71, § 12, which provide that an executor or administra- 
tor, licensed to sell any lands, fraudulently conveyed by the de- 
ceased, or any to which he had a right of entry or of action, 
may first obtain possession thereof by entry, or by action, and 
may afterwards sell the same. 
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Several objections were made by the tenants to the sufliciency 
and validity of the license, and the case was reserved for the 
consideration of the court on these objections. ‘The first and 
principal objection is, that the license was granted without notice 
to the tenants, who were in possession of the premises, having a 
title thereto by disseizin, as alleged in the writ, and so were en- 
titled to notice of the demandants’ application for the license. 
But we are of opinion, that according to the true meaning of the 
Rev. Sts. c. 71, $ 8,no such notice is required. The statute 
requires that no such license shall be granted, until notice shall 
have been given “to all persons interested in the estate.’ The 
word ‘estate’ does not mean the land to be sold, but the title 
of the testator. This is the strict meaning of the term. It de- 
notes the interest a party has in lands, tenements and heredita- 
ments; as an estate for life or in fee, &c. It is true that it is 
sometimes used loosely, by way of description, as denoting land. 
But we cannot consider it as intended to be so used in the stat- 
ute. It cannot be supposed that the legislature intended to au- 
thorize a stranger to the testator’s title to interpose objections to 
the settlement and disposition of hisestate. The tenants are al- 
leged to be in possession wrongfully and by disseizin, which neg- 
atives their having any right and title derived from the testator. 
If they had a title under a fraudulent conveyance from the tes- 
tator, they might have been entitled to notice, as such a title 
would be valid against the heirs. But the tenants have no title 
under the testator, or against the heirs, if the averments in the 
declaration are taken to be true; and they are to be so taken, in 
reference to the present question. It is for the tenants to show 
that they were entitled to notice of the demandants’ application 
for a license ; and this we think they have failed to do. 

It was also objected, that the application to the judge of pro- 
bate should have set forth the value, condition, and description 
of the several parcels of the estate of which the testator died 
seized, and that of which he died disseized; so that the judge of 
probate might have decided and directed what specific part of 
the estate should be sold. It is true that by § 3 the de 
mandants might have set forth in their application the value, 
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description and condition of the estate, or such part thereof as 
they proposed to sell; but they were not obliged so todo. So 
the court may, in all cases where it is not necessary to sell the 
whole estate, decide and direct what specific part of the estate 
shall be sold ; but the court is not bound so to decide and di- 
rect ; nor has this been the usual practice. In Hays v. Jackson, 
6 Mass. 149, it was decided, that on the application of an exec- 
utor for license to sell the real estate of the testator, for the pay- 
ment of debts, the court may direct the sale of any specific part 
of the estate, for the purpose of marshalling the assets, where 
there are different interests in the claimants under the will, or 
between them and the heirs. And the clause in the Rev. Sts. 
c. 71, $ 3, was undoubtedly introduced in reference to such cases. 
But the language is not imperative, requiring a specific direction 
of the part to be sold, in every case of a sale of a part only of 
the real estate. It provides that an executor or administrator 
shall set forth in his petition the amount of the debts due from 
the deceased, as nearly as they can be ascertained, the value of 
the personal estate, &&c. ; and if it shall be necessary to sell only 
a part of the real estate, he may set forth the value, description 
and condition of the estate, &&c. That this latter clause was not 
intended to be imperative on executors and administrators, in 
all cases, seems to us to be obvious. 'The wordsof a statute are 
to be understood in their ordinary meaning and acceptation, un- 
less it appears from the context that they were not intended to 
be so understood. But the application for the license does set 
forth every thing essentially necessary for the information of the 
judge of probate, in order to his deciding the question, whether 
it was a case requiring him to decide and direct, in the exercise 
of his legal discretion, what specific part of the estate should be 
sold. ‘The application sets forth the description and condition 
of the real estate, although it does not expressly set forth the 
value, which is not material, unless the statute is to be so con- 
strued as to make it indispensable in all cases ; which cannot be 
admitted. 
Nonsuit taken off, and a new trial granted. 
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Levi Larpyam vs. CULLEN WHIPPLE. 


Where A., by a written instrument, conveys property to B., in consideration of a 
certain sum paid therefor, evidence is admissible, in an action by B. against A. 
to recover back the sum so paid, that A., at the time of the conveyance, made 
an oral agreement with him to repay said sum on the happening of a certain 
event, 

A., on the sale to B. of a share in a patent right for a certain sum paid therefor by 
B., made an oral agreement with B. to repay him said sum, if he should not, within 
three years, realize said sum out of the profits arising from said share. Held, that 
this agreement was within the statute of frauds, as it was not to be performed within 
one year from the making thereof. 


Assumpsir to recover $1000 and interest, on the agreement 
hereinafter mentioned. At the trial in the court of common 
pleas, it was proved or admitted, that the defendant, on the 
5th of April 1837, by a written instrument, conveyed to the 
plaintiff, for the consideration of $1000, “ one half part of the 
benefits and advantages ”’ of a certain patent right then owned 
by the defendant. The plaintiff then offered parol evidence 
tending to show, that when said conveyance was made, he paid 
$ 1000 to the defendant, and that the defendant then, in con- 
sideration that the plaintiff would pay him said sum and receive 
said conveyance, agreed with the plaintiff and promised him, 
that “if the plaintiff did not, within three years from said 5th of 
April, realize the sum of $1000 out of the profits arising from 
the share of the patent right so conveyed to him, the defendant 
would repay that sum to the plaintiff, with interest.” 

The defendant objected to the admission of this evidence, 
Ist, because it would affect and control a written contract; and 
2d, because, if such agreement as the defendant offered to prove, 
should be proved, it would be void by the statute of frauds, as 
it was not to be performed within one year from the making 
thereof. But the evidence was admitted, and a verdict was 
returned for the plaintiff; whereupon exceptions were alleged 
by the defendant. 

Barton & Chapin, for the defendant, as to the first objection 
to the admission of the evidence, cited Munroe v. Perkins, 
9 Pick. 303. Jackson v. Pierce, 2 Johns. 223. Fenton v 
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Emblers, 1 W. Bl. 353. Boyd v. Stone, 11 Mass. 348. As to 
the second objection, they cited Chit. Con. (5th Amer. ed.) 67, 
69. Boydell v. Drummond, 11 East, 155. Anon. 1 Salk. 280. 
Shute v. Dorr, 5 Wend. 206. Peter v. Compton, Skin. 353. 
Holbrook v. Armstrong, 1 Fairf. 31. Blake v. Cole, 22 Pick. 
100. Kent v. Kent, 18 Pick. 571. 1 Comyn on Con. (Ist ed.) 
87. Drummond v. Burrell, 138 Wend. 307. | 

Washburn, for the plaintiff. The parol evidence did not con- 
trol the written agreement, but showed a new and separate 
agreement, and was therefore admissible. Brigham v. Rogers, 
17 Mass. 573. Seago v. Deane, 4 Bing. 459, and 1 Moore & 
Payne, 227. Field v. Biddle, 2 Dall. 171. Roscoe on Ev. 9. 
3 Stark. Ev. 1002, note (s.) 1006. Cummings v. Arnold, 3 
Met. 486. This new agreement was not ‘ necessarily incapa- 
ble of performance within a year,” and therefore was not within 
the statute of frauds. -Artcher v. Zeh, 5 Hill, 200. Linscott 
v. McIntire, 3 Shepley, 201. Donellan v. Read, 3 Barn. & 
Adolph. 899. Russell v. Slade, 12 Connect. 455. Stone v 
Dennison, 13 Pick. 4. 

Wipe, J. This ease turns on the construction of the con- 
tract on which the plaintiff’s claim is founded, which raises the 
question, whether it is not within the fifth clause of the first 
section of the statute of frauds, Rev. Sts. ce. 74, which pro- 
vides that no action shall be brought upon any agreement that 
is not to be performed within one year from the making thereof, 
unless the agreement, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged 
therewith, or by some person thereunto by him lawfully au- 
thorized. 

It is objected by the defendant’s counsel, that the parol evi- 
dence is inadmissible to prove the agreement alleged in the 
declaration, as it had a tendency to affect and control the writ- 
ten contract of sale therein referred to. But we think this 
objection is not well founded. We consider the contract of 
sale as an executed contract by the payment of the purcliase 
money. And even if the verbal agreement were the considera- 
tion of the written contract, it was not required to be expressed 
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in writing, but may be proved, by virtue of the Rev. Sts. c. 74, 
§ 2, by any other legal evidence. The parol agreement is a 
separate contract, and may undoubtedly be proved by oral 
testimony. 

The only question to be considered is, therefore, whether the 
agreement of the parties is within the statute of frauds; and that 
question depends, as before remarked, on the construction of 
the agreement. It has been long settled that the said fifth 
clause of the first section of the statute has no reference to prom- 
ises which may probably not be performed within a year, how- 
ever strong the probability may be. It extends only to agree- 
ments, which by the express stipulations of the parties are not 
to be performed within a year: As an agreement or promise to 
pay a sum of money on the arrival of a ship; or on a party’s 
marriage; or to leave a sum of money by will; or to pay toa 
party an annuity; or any other promise depending on a contin- 
gency, which by any possibility may be performed within a year 
from the making thereof. In all such cases the statute does 
not require the agreement to be in writing. 2 Stephens Nisi 
Prius, 1976-1978. Roberts v. Rockbottom Co. 7 Met. 46. In 
the present case, the defendant’s promise was to repay the 
plaintiff $1000, which he had paid the defendant for the pur- 
chase of a share in a certain patent right, if the plaintiff did not, 
within three years from the date of the conveyance, realize the 
sum of $1000 out of the profits arising from the share of said 
patent right so conveyed to him. 

The plaintiff’s counsel contends that this agreement might 
have been performed within a year, as the plaintiff might have 
realized the sum of $1000, within that tinie, from his share of 
the patent right, and that this would have been a performance, 
within the meaning of the contract. But we are of opinion that 
the true meaning of the contract is, that the plaintiff should have 
the whole term of three years, to ascertain what profits could 
be made from his share of the patent right; and that the per- 
formance of the contract was to be deferred until the expiration 
of that time. If then the plaintiff had realized, within the first 
year, $1000 profits, which had been reduced below that sum 
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during the two following years, the defendant would be liable 
for the non-performance of the contract. The realizing of the 
$1000 from the profits was the contingency on which the de- 
fendant might be discharged from his liability ; but the payment 
of the money was to be the performance of the contract. And 
it is clear that the defendant would not be liable to an action 
for the non-performance, until the expiration of the three years. 
To support the action, the plaintiff must prove the contract ; 
and the object of this clause of the statute was to prevent the 
proof of verbal agreements, when from the lapse of time the 
witnesses might not recollect the precise terms of the agree- 
ment. We think therefore that the defendant’s contract, by 
the terms of it, was not to be performed within a year from 
the time it was made, and is within the true meaning of the 
statute. 
Verdict set aside, and a new trial granted. 


Josepn Goopuue & another vs. Cutter Hitcucock & another. 


Where a plaintiff, for the purpose of avoiding a discharge of the defendant under the in- 
solvent law of 1838, relied on by him as a bar to the plaintiff’s action, introduces a 
witness who testifies that the defendant, on the evening before he applied for the 
benefit of that law, transferred property to the witness in payment of a preéxisting 
debt, the defendant is entitled to prove, on cross-examination, the declarations made 
by him to the witness, at the time of such transfer, for the purpose of showing that it 
was not made by him in contemplation of becoming insolvent and obtaining a dis 
charge under that law. 


Hussarp, J. This was an action of assumpsit for goods sold 
and delivered to the defendants in the year 1839. The defend- 
ants were partners, and one of them was defaulted. The de- 
fendant Hitchcock pleaded a discharge under the insolvent law 
of 1838, upon an application made by him in December 1839. 
The proceedings and discharge were proved. The plaintiffs 
alleged, among other things, in avoidance of the discharge, that 
Hitchcock, a short time before filing his petition for the benefit 
of the insolvent law, made a transfer of certain personal property 
to one Robinson, a creditor, with a view to give a preference to 
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said Robinson. To support this allegation, the plaintiffs called 
Robinson, who testified, that on the evening before Hitchcock 
filed his said petition, Hitchcock did make to him a transfer of 
certain personal property, in payment of a preexisting debt. The 
defendant, upon cross-examination, offered to prove by said Rob- 
inson the declarations made by him to said Robinson at the time 
of making said transfer, for the purpose of showing that he did 
not at that time contemplate becoming insolvent, or obtaining a 
discharge under the provisions of the insolvent law of 1838. 
This testimony was not admitted by the learned judge before 
whom the cause was tried in the court of common pleas, and 
the plaintiff had a verdict. ‘The case comes before us on excep- 
tions, alleged by the defendant Hitchcock, to the rejection of this 
testimony. 

The insolvent act of 1838, c. 163, $ 10, provides that if a 
person, “in contemplation of his becoming insolvent, and of ob- 
taining a discharge under the provisions of this act, makes any 
payment, or any transfer of any part of his estate, with a view to 
give a preference to any creditor,” his discharge, if he has 
obtained one, “shall be of no effect.” The fact simply of 
making such transfer is not conclusive evidence of the intent. It 
is open to explanation, and the circumstances attending the trans- 
fer are admissible in evidence to show with what intent it was 
made. In the present instance, the plaintiffs proved by Robin- 
son the fact of a transfer of property to him by the defendant in 
payment of a preéxisting debt, immediately preceding the filing 
of his petition; but the defendant was not permitted, on cross- 
examination, to give his declarations to Robinson, at the time of 
the transfer, as evidence of his intent in making it. If the de- 
fendant had offered no evidence, the jury might have been well 
warranted in finding that such transfer was in contemplation of 
insolvency ; but we cannot doubt but what the communication, 
made at the time, touching the transfer, was so far a part of the 
transaction, as to be admissible under the well established prin- 
ciple that the res yeste may be given in evidence. 1 Stark. Ev, 
47, 48. If the declarations had been made at another time, or 
if they related to some collateral matter, and not illustrating or 
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explaining the character of the transfer, they ought certainly tc 
have been rejected. Haynes v. Rutter, 24 Pick. 242. But to 
separate the thing said from the act done would often work in- 
justice, and is contrary to the rule in the analogous case respect- 
ing admissions, where, when they are testified to, the whole 
admission which is made at the same time is to be taken 
together. Greenl. on Ev. $ 201. And in cases like the one be- 
fore us, where the zntent is the fact upon which the question of 
the validity of the discharge depends, it seems necessary, for the 
purpose of ascertaining the truth, that what is said and done 
should not be separated, but that both should be rejected or 
adinitted. 

New trial granted. 
Kinnicutt, for Hitchcock. 
Wood, for the plaintiffs. 


JosepH Rogrinson vs. Cutter Hrrcncock. 


Under the rules of practice adopted by the court of common pleas, when the defend- 
ant, in his specification of defence, relies on a discharge under the insolvent Jaw, and 
the plaintiff admits the discharge, but denies its validity, on the ground of fraud com- 
mitted by the defendant, the plaintiff has the right to open and close. 


- 


Covenant BRoKEN. ‘The defendant pleaded the general is- 
sue, and gave notice that he should rely, in defence, on a dis- 
charge under the insolvent law of 1838, c. 163. At the trial, in 
the court of common pleas, the defendant admitted the plaintiff's 
claim, as set forth in his declaration, and claimed the right to the 
closing argument tothe jury. The plaintiff thereupon admitted 
that the defendant had obtained a discharge under the insolvent 
law, but denied its validity, by reason of certain frauds alleged 
to have been committed by the defendant. The court ruled 
that the plaintiff had the right to the opening and close. The 
verdict was for the plaintiff, and the defendant alleged excep- 
tions to said ruling. 

Kinnicutt, for the defendant. As the defendant admitted the 
plaintiff’s claim, and relied on matter of avoidance, he ought to 
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have had the opening and close. Ona sole plea in avoidance, 
this would clearly have been his right. Davis v. Mason, 4 Pick. 
156. And as St. 1836, c. 273, has abolished special pleas in 
bar, the rule in Ayer v. Austin, 6 Pick. 225, that where the 
defendant pleads the general issue and files a brief statement of 
his defence, when he might have filed a sole plea in bar, is not 
applicable. Ifa defendant can ever have the right to open and 
close, it should have been granted to him in this case.* The 
burden of proof was on him, and was not shifted by the quali 
fied admission of the plaintiff. To shift the burden, the plain- 
tiff must fully admit all that the defendant alleges in defence. 
4 Pick. ubi sup. He who has the burden of proof is entitled to 
the closing argument. 6 Pick. ubi sup. Brooks v. Barrett, 
7 Pick. 94. 

Wood, for the plaintiff, referred to the rules of the court of 
common pleas, which are cited in the opinion of the court. 

Dewey, J. The right of a party to open and close the argu- 
ment of the cause, on trial before a jury, has been deemed of 
sufficient importance to authorize the filing of a bill of exceptions, 
where the presiding judge has been supposed to err in his ruling 
on the point. Davis v. Mason, 4 Pick. 156. 

The trial in the present case took place in the court of com- 
mon pleas, and of course under the rules of practice prescribed 
by that court. The 55th rule of that court on the subject pro- 
vides, ‘that the party holding the affirmative shall open and 
close.” The first inquiry is, whether this rule was violated. 
Suppose the specification of defence to have been presented in 
the form of special pleading, how would the issue be presented 
to the jury? The defendant, admitting the covenant declared 
on, sets forth a discharge under the insolvent law, taking upon 
himself the affirmative, if the plaintiff had taken issue upon this 
averment of a discharge But the plaintiff does not do this. 
On the contrary, he admits the discharge, but avoids it by 
alleging that the defendant committed certain frauds which 
invalidate it ; and upon this allegation the issue is joined. The 
whole inquiry is reduced to this; has the defendant committed 
the alleged fraudulent acts? The plaintiff avers that these fraud- 

6 * 
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ulent acts were committed, and the defendant denies them 
Upon whom then is the affirmative? Clearly upon the plaintiff; 
and he is therefore entitled to open and close. 

If this be so under the general rule of the court of common 
pleas, before referred to; it is then to be considered whether the 
new rule of that court, adopted in September 1841, would 
entitle the defendant to open and close. That rule is in these 
words: ‘“ Whenever the defendant in any action shall file a 
statement in writing, pursuant to the 41st rule of this court, of 
any specific and substantive matter of discharge, or avoidance 
of the action, he may, at any time before trial, file also in writing 
an admission of all the facts necessary to be proved by the plain- 
tiff in his opening on the general issue, and such defendant shall 
then be entitled to open and close, unless the plaintiff shall 
file in writing an admission of all the material facts alleged in 
the defendant’s statement, and shall, by way of reply, state some 
specific matter in discharge or avoidance thereof.” It seems 
to us that the proper application of this rule would not at all 
differ the result from that already stated. The plaintiff, by the 
form of his specification denying the validity of the discharge | 
set up by the defendant, by reason of certain fraudulent acts of 
the defendant, does admit the existence of the discharge alleged 
in the defendant’s specification; and this is admitting all the 
material facts alleged in the statement or specification of the 
defendant, but replying to it by alleging a specific matter in 
avoidance thereof, and thus again taking the burden wholly on 
himself. The result would be, therefore, that under this rule 
the plaintiff had the right to open and close. 

We have considered that this case was to be governed by the 
rules of the court of common pleas, and have therefore given 
full effect to the new rule above stated. It may be proper to 
remark, that no such rule has been adopted or is practised upon 
in the supreme judicial court. It was long since held here, that 
in all cases where the general issue was pleaded and joined by 
the parties, the plaintiff had the right to open and close. This 
rule has been strictly applied. Ayer v. Austin, 6 Pick. 225. 
By St. 1836, c. 273, “no other plea in bar” can be filed, but 
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the general issue. Of course, in all cases, the plaintiff must 
have the right to open and close. This court has in practice 
conformed to this mode of conducting jury trials. 

Exceptions overruled. 


JosrrH Ropinson vs. Hiram Wapswortua. 


When the specification, to which a party is entitled by the 57th rule of the court, 
of the matter of discharge or avoidance which the other party intends to give in 
evidence, is bad for generality, it should be:-objected to for that cause, before trial, 
and the court will order it to be amended. If it be not objected to before trial, 
it cannot be treated as a nullity, at the trial, but the party who files it may give in 
evidence the particulars of that which is therein stated generally. 

When a defendant relies on a discharge under the United States bankrupt act of 
1841, and the plaintiff attempts to avoid the discharge by showing that the defend- 
ant concealed a part of his property, the defendant may give in evidence the state- 
ments which he made to his counsel, who assisted him in making an inventory 
of his property, rights and credits, respecting the property alleged to have been 
concealed, and the advice of his counsel that such property ought not to be inserted 
in such inventory. 


Tuis was an action of assumpsit, commenced on the 31st ot 
May 1843, in the court of common pleas, to recover the amount 
of certain promissory notes, &c. The defendant at the first 
term pleaded the general issue, and gave notice that he should 
rely upon his discharge under the United States bankrupt act of 
1841. He also filed a motion, at the same term, that the plain- 
tiff should specify his grounds of avoidance of that discharge. 
The plaintiff, in pursuance of an order of the court, filed the 
following specification: “The plaintiff gives notice that he 
shall rely, for avoidance of the defendant’s discharge under the 
bankrupt law, as the same is pleaded, upon evidence that the 
said Wadsworth did not conform to the provisions of the said 
law, which would render his discharge valid. The plaintiff will 
endeavor to prove that the said defendant did not disclose and 
deliver up, but withheld and concealed property of great value, 
to wit, 20 doz. scythes, of the value of $200; money, of the 
value of $5000; and notes, accounts, obligation and securities 
for money, of the value of $5000; by means of which with- 
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holding and concealment, the said discharge is void and of no 
effect.” 

At the second term, the defendant moved for a further and 
more particular specification, whereupon the court “ ordered, 
that the plaintiff specify the notes, accounts, obligations and 
securities alleged to have been withheld by the defendant, by 
reason of which it is alleged that the discharge of the defendant 
in bankruptcy is rendered void ; and that this order be complied 
with on or before the 10th of November next.” And at the 
December term 1843, the court “ordered that the plaintiff 
comply with the foregoing order on or before the Ist of Febru- 
ary next, and that he have liberty to file specifications of further 
matter in avoidance of said discharge, on or before said Ist of 


February.” 
In pursuance of said order, the plaintiff filed the following 
specifications: ‘ That the defendant secreted a part of his prop- 


erty, contrary to the provisions of the bankrupt law, to wit: Ist. 
A personal right to redeem the Holbrook Farm, so called, or a 
part thereof, of which said farm the equity of redemption had 
been sold ; the said Wadsworth’s right to redeem being of great 
value: 2d. A certain note or obligation for money given by 
Marshall P. Robinson to said Wadsworth and secured by mort 
gage: 3d. A large quantity of scythes: 4th. A quantity of 
timber: And 5th, a large amount of money, or obligations for 
money, or evidences of debt, which, having shown to be in the 
defendant’s possession immediately after his bankruptcy, the 
plaintiff will call on the defendant to otherwise account for.” 

On the trial, at the last March term of the court of common 
pleas, it appeared that the defendant’s application in bankruptey 
was dated February 15th 1842, and that he received his dis- - 
charge on the 2d of August 1842. By direction of the court, 
with the assent of the parties, the only issue tried was as to the 
validity of the defendant’s said discharge, under an agreement 
that if the plaintiff should prevail, the amount due to him should 
be ascertained by an assessor. 

The plaintiff offered to prove, as one matter in avoidance of 
tne defendant’s discharge, that he secreted a demand, of about 
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4390, against one Arnold, upon which he recovered judgment 
at March term 1842 of the court of common pleas, and that 
the proceeds of that judgment went to the defendant’s use. The 
defendant objected to the admission of this evidence, on the 
ground that said demand was not specified, by the plaintiff, 
among the matters intended to be shown by him in avoidance 
of said discharge, and that no notice that such act was relied on 
by the plaintiff had ever in any manner been given to the 
defendant. The court sustained this objection, and rejected the 
evidence. 

As to the second ground of avoidance specified by the plain- 
tiff, there was evidence that Marshall P. Robinson, on the 3d 
of February 1838, made to the defendant a mortgage of cer- 
tain real estate, conditioned to secure payment of a note for 
$ 992-93, payable to Hiram Wadsworth & Co. or order, on 
demand ; that the defendant took possession of said estate, to 
foreclose the mortgage, on the 7th of March 1839, and had 
since been in possession thereof; and that no mention thereof 
was made in the defendant’s inventory of his property. ‘The 
defendant contended that said mortgage and note were held by 
him, partly as a trust fund, and partly as the property of a part- 
nership, of which he had been a member, and of which, from 
the time of its dissolution, he had been and still was the agent 
for settling its concerns; his copartner not having become bank- 
rupt. Evidence of this trust, &c. was introduced by the defend- 
ant. The defendant then called Pliny Merrick Esq., who testi- 
fied that when the defendant was preparing the inventory of his 
effects, he (the witness) advised and assisted him, as counsel ; 
that the aforesaid note and mortgage were mentioned; that 
the defendant stated that he held the mortgage and note ; that 
the consideration was a trust fund in part, and in part a debt 
due to Hiram Wadsworth & Co. ; that the defendant inquired 
of the witness, whether the note and mortgage ought to be 
inserted in his inventory, and that the witness advised him that 
it ought not. This testimony, so far as it related to the advice 
given by the witness, was objected to by the plaintiff, but the 
court overruled the objection. 
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A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the aforesaid rulings of the court. 

Washburn § W._A. Bryant, for the plaintiff. 

J. P. Rogers § Kinnicutt, for the defendant. 

Wixpe, J. One of the exceptions in this case raises a ques- 
tion of practice of considerable importance, especially since the 
St. of 1836, c. 273, abolishing special pleading, has so greatly 
increased the specifications of defence and avoidance, now 
required on the motion of either party. That statute authorized 
the court to pass such orders respecting notice to the opposing 
party of matters intended to be given in evidence by either 
party, as should be.necessary to prevent surprise, and to afford 
opportunity for preparation for trial. The court had authority, 
under the statute, to pass orders or rules, conforming substan- 
tially, in many respects, to the admirable rules of special plead- 
ing. But it was doubted whether such an extended system of 
rules, though useful in practice, might not be opposed to the 
object and intent of the statute ; and a few simple rules only 
were adopted, one of which applies to the exception in the 
present case. The 57th rule provides that “ either party may, 
on motion, have an order requiring the adverse party to file a 
statement in writing of any specific and substantive matter of 
discharge or avoidance, which he proposes and intends to give 
in evidence on trial; and such party shall not be allowed to give 
in evidence any such matter of discharge or avoidance, unless 
specified in such statement. And the parties shall be allowed, 
upon reasonable cause shown, to amend their respective state- 
ments, in such manner, and upon such terms, as the court may 
think reasonable.” 24 Pick. 401. It is obvious from this rule, 
that all specifications of defence or avoidance are to be made 
and settled before trial; and if they are objected to for gener- 
ality, a new order may be moved for a further and more par- 
ticular specification, as was done in the present case. A further 
specification was given, which was still open to objection ; but 
none was made before the parties proceeded to trial; and the 
objection then came too late. The parties were then at issue, 
though not formally, on the alleged fraud of the defendant in 
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obtaining his certificate of discharge, as stated in the particulars 
The rule of practice in this respect is the same in England, 
New York, and in this Commonwealth. 3 Chit. Gen. Pract. 
611-618. 1 Dunlap’s Pract. 406. Graham’s Pract. 437. 
Howe’s Pract. 410-418. The practice is, says Chitty, 1f the 
plaintiff refuses to deliver particulars, a further order must be 
moved for, and if the order be not complied with, the defend- 
ant may sign judgment of non pros. Howe says the rule here 
is, that an insufficiency of a particular, in any respect in which 
it might have been rectified if the objection had been made 
earlier, carmot be objected to on the trial. This, I believe, has 
been the uniform practice. Nor does it appear that this was the 
precise objection in the present case. The defendant’s objec- 
tion was, that there was no particular of the matter offered in 
evidence ; thus treating the particular, embracing that and simi- 
lar matters, as a nullity by reason of its generality. But this, 
by the rules of practice, is not to be allowed. Howe’s Pract. 
415. 

In the plaintiff’s first and second specifications, he gave 
notice that he should rely, in avoidance of the defendant’s cer- 
tificate of discharge, on the defendant’s concealment of sundry 
notes, accounts, and obligations for money, contrary to the pro- 
visions of the bankrupt law. At the trial, the plaintiff offered 
tu prove that the defendant secreted a demand, of about $90, 
against one Arnold, the proceeds of which afterwards went to 
the defendant’s use. This matter was embraced in the specifi- 
cations, and should have been admitted. 

As to the other objection to the admission of the disclosure 
made by the defendant to his counsel, who assisted and advised 
him in making out his inventory, and the advice of his counsel 
thereon, we think the evidence was rightly admitted, not as dec- 
larations merely, but as facts, and part of the res geste. 

But as the. first exception is, in our opinion, well founded, 
the verdict is to be set aside and a new trial granted. 
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Levi Bartuert, Jr., Appellant. 


The provision in St. 1844, c. 178, § 4, that an insolvent debtor, whose assets shall pay 
less than fifty per cent. on all the claims proved against him, shall not be discharged, 
if a majority in value of his creditors shall dissent therefrom, does not apply to a case 
in which the debtor was entitled to a discharge, before the passing of that statute, 
under St. 1838, c. 163, and who had appealed to the supreme judicia] court, under §7 
of the latter statute, from a withholding of his discharge, on the objection of his cred 
itors, but whose creditors could not, under the former statute, dissent to his dis- 
charge, within six months after the assignment of his property, because that statute 

‘ was passed more than six months after the assignment. 


Appeat to this court, by an insolvent debtor, under St. 1838, 
c. 163, § 7, to obtain his discharge, after a sufficient number of 
creditors had interposed their objections, before a master in 
chancery, to prohibit him peremptorily from granting the dis- 
charge. ‘The hearing was before the chief justice, whose report 
of the case was as follows: 

“The proceedings in insolvency were commenced by the 
petition of the appellant, 29th August 1843; the warrant was 
returnable 12th September, and the second meeting ordered to 
be held 2d October 1843. At that meeting, the appellant 
completed and delivered in his schedule, and took and sub- 
scribed the oath, as required by the statute, and prayed for his 
discharge ; but the master was prohibited by the creditors from 
granting his discharge, and he appealed to this court. 

‘On the part of the opposing creditors, it was contended that 
the appellant’s right to a discharge must depend upon the law 
as it now stands, changed and modified by St. 1844, c. 178, and 
not by the law as it stood in October 1843; and that by said St. 
of 1844, $ 4, the debtor would not be entitled to his discharge 
without the consent of his creditors, unless his assets paid fifty 
per cent. of his debts. ‘This was supported by the argument 
that the recent act had repealed all parts of the preceding act 
inconsistent with it; that the recent act having prescribed a 
new condition, upon which alone a discharge should be granted, 
there was no, law in force authorizing any court to grant a dis- 
charge on other terms ; and that the former act, pro tanto, was 
repealed. ‘They contended that the insolvent had no vested 
right to a discharge, in October 1843; that he had then a right 
to apply to the master for the discharge. but that the creditors 
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had a legal right to withdraw the inquiry from the master, and 
transfer it to this court; and that although it is called an 
appeal, it is not to enable this court to correct the error, or 
revise any decision of the court below, but is a change of 
forum ; and that the question is now to be considered, as if this 
were the first time and place at which the question of granting 
a discharge had arisen. 

‘On the other side it was insisted, in behalf of the insolvent, 
that he had a vested or fixed right to his discharge in October 
1843, on a full compliance with the requisitions of the law as it 
then stood ; that it would be inequitable, and inconsistent with 
the rules of construing statutes, to give the St. of 1844 a retro- 
spective operation, so as to make his right of discharge to 
depend upon other terms than those which existed when the 
insolvent proceedings commenced, or at least when by law he 
was entitled to apply for his discharge, and to obtain it, if not 
prevented by the arbitrary interference of the creditors. 

‘«‘ ] was of opinion that the St. of 1844 was an alteration and 
amendment of the St. of 1838; that it would affect future 
proceedings under cases already commenced, when they should 
come within its terms, although such future proceedings were 
dependent on past transactions ; that where it was intended to 
be confined to future transactions, it was so specified in the act; 
as where it is provided, in ¢ 3, that fiduciary debts shall not be 
discharged, it is limited to debts hereafter created ; from which 
it may be inferred, that where not so expressed, it was not so 
intended by the legislature. I was therefore of opinion, that 
when the application of a debtor had not been judicially acted 
upon until the act of 1844 went into operation, a debtor could 
not obtain his discharge unless he brought himself within the 
provisions of that act: That there might be a different rule, 
perhaps, where the master had exercised the power given him, 
and had, on investigation and judicial inquiry, refused the debtor 
his discharge, and the debtor had appealed to this court to reverse 
the decision. But upon the rule above stated, applied to the 
facts of this case, I was of opinion that this insolvent would be 
entitled to his discharge, on proving that he had complied with 
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the act of 1838, without showing that his assets would pay fifty 
per cent. of his debts; because his case was not within the 
terms of the 4th section of the act of 1844. By this section, 
the debtor, if his estate pays less than fifty per cent., shall be 
discharged, unless a majority of his creditors shall dissent there- 
from, within six months after the date of the assignment. The 
act of dissent is to be done by the creditors, and done within 
six months of the assignment, as a condition precedent to with- 
holding the discharge. That act was not done, and could not 
be done, within the time limited, because more than six 
months had elapsed before the St. of 1844 was passed. ‘The 
act of the creditors, in October 1843, prohibiting the master 
from granting a discharge, the effect of which was to transfer 
the jurisdiction of that subject to this court, was not such a 
dissent within six months, because the St. of 1844, in this 
respect, looked to an act of dissent then future, to be done 
under its authority, and pursuant to its provisions, and does 
not extend to any past act of dissent; and because made alio 
inturtu ; the former being to change the forum, the latter being © 
a specific dissent from the allowance of a discharge to a debtor 
whose estate does not pay fifty per cent. 

“To these opinions the creditors excepted, and the questions 
thereon are reserved for the consideration of the whole court.” 

I’. H. Dewey, for the appellant. 

No counsel for the creditors appeared before the full court. 

Suaw, C. J. The principal questions which were made in 
this case, at the hearing at nist prius, have been since consid- 
ered and decided by the court, in another case. Kastman v. 
Hillard, 7 Met. 420. 

The court are now of opinion that the construction of the 
statutes, the grounds of which are somewhat fully stated in the 
exceptions, was correct. The principal alteration of the pro- 
visions of the insolvent laws, effected by St. 1844, c. 178, was, 
that a debtor, whose assets do not pay fifty per cent., shall not 
be entitled to his discharge, if a majority of the creditors file 
their dissent with the master, within six months. The pro- 
vision of ¢ 4 of that statute is, that a debtor, whose assets do 
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not pay fifty per cent., shall’be discharged, “ unless a majority 
in value of his creditors shall dissent therefrom within six 
months after the date of the assignment.’ It seems clear, 
therefore, that entering this dissent, within the time limited, is a 
condition precedent, without compliance with which this pro- 
vision can have no effect, and the old law, in this respect, 
remains unchanged. If this requisite could not be complied 
with, then these creditors could not avail themselves of the 
new law, and the rights of the parties must depend upon the 
law as it stood before. The dissent, filed for another purpose, 
before the act of 1844 was passed, cannot be a compliance with 
the condition, because the law was not in force at that time, 
and the legal effect of an act done must depend, in general, 
upon the law in force at the time. There may be an exception, 
where the legislature, by positive enactment, may annex certain 
consequences, or give a particular legal effect to a previous act 
done ; but there is no provision to that effect in the St. of 1844. 

The exceptions are overruled, and the appellant is entitled to 
a hearing, and to his discharge, notwithstanding the dissent of 
a majority in value of the creditors, if found entitled to a dis- 
charge under the other provisions of the insolvent laws, includ- 
ing the St. of 1844, so far as it is applicable to his case. 


ea 


S: «vet M. Burnsipe vs. Davin T. BricHam. 


Where a defendant relies on his discharge under the United States bankrupt law of 
1841, the plaintiff cannot avoid the. discharge, by merely showing that the defend- 
ant, in his petition in bankruptcy, omitted to insert the plaintiff’s name, &c. in the’ 
sworn list of creditors, and that, by reason of such omission, the plaintiff had no 
notice of the proceedings in bankruptcy, and could neither prove his claims against 
the defendant, nor oppose the granting of his discharge: In order to avoid such 
discharge, by reason of such omission, the plaintiff must show that the omission 
was wilful and fraudulent. 


Suaw, C.J. This is an action of debt upon judgment, in 
bar of which, the defendant relies on his certificate of discharge 
under the United States bankrupt law of 1841, obtained in the 
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district of Missouri. The plaintiff, to avoid the effect of this 
discharge, with a plea of the general issue, undertook to show, 
that by the rules of the court of said district, in relation to matters 
in bankruptcy, every petitioner for the benefit of the act of con- 
gress was required to accompany his petition by a written state- 
ment of the name of each of his creditors, &c., and that it is 
further required that an officer of the court shall give notice, by 
mail, to every such creditor, &c. He further avers that said 
Brigham well knew the plaintiff’s residence, and that he was a 
creditor to a large amount, and that he did not insert the plain- 
tiff’s name in his list of creditors ; by reason whereof, the plain- 
tiff received no notice of the bankrupt’s application, or of his 
petition for a discharge, and had no opportunity to show cause 
against its allowance, as he ought to have had. 

The facts are not contested. The production of the record 
of the plaintiff’s judgment shows that he was a creditor, and the 
record of the proceedings before the district court of Missouri 
shows that the plaintiff's name was not inserted in the schedule 
of the defendant’s creditors, filed on oath by the defendant. 
Upon these facts, we are called upon to decide whether the de- 
fendant’s discharge is valid. 

The rules of the district court of Missouri, referred to in the 
plaintiff’s notice, are produced ; and they do, as stated, prescribe 
the form of a petition, by which the bankrupt sets forth, that 
the list annexed is a true list of his creditors, their places of 
residence, and the amount due to each; but the form of oath, 
also prescribed, requires him to swear that the matters therein 
stated are true ‘according to the best of his knowledge and 
belief.” They also provide for the appointment of an officer, to 
give notice to each creditor. 

These rules, however, do but carry out the provisions of the 
bankrupt act, which provides, § 1, that a petition for the benefit 
of that act shall set forth, “to the best of his knowledge and 
belief, a list of his creditors, their respective places of residence, 
and the amount due to each, verified by oath or affirmation.” 
It also provides, ¢ 4, that in all cases, (where an application ‘is 
made by the bankrupt for a discharge,) if “the residence of 
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the creditor is known, service on him personally, or by letter 
addressed to him at his known usual place of residence, shall 
be prescribed by the court,” &c. 

It may therefore be considered that this obligation to file a 
true list of creditors, with their places of residence, and the 
amount due to each, is imposed by the bankrupt law, and not 
merely by the rules of the court administering it; and that the 
ordinary effect of a compliance with this duty would be to give 
each creditor notice of the proceedings, and an opportunity to 
oppose them, and so was intended as a benefit and security to 
creditors, and one on which they have a right to insist. 

What then is the effect of the omission of the name of a cred- 
itor from the list? ‘The certificate of discharge, when granted 
by the court of competent jurisdiction, is prima facie evidence 
that the bankrupt has complied with all the requisites of the 
law entitling him to a discharge, and therefore is, prima facie, a 
bar ; and it is for the plaintiff to avoid it. Are the facts offered 
in the present case sufficient? The terms on which the dis- 
charge shall be granted, and its legal effect, are prescribed in 
the 4th section of the bankrupt law. He is to obey all orders, 
&c., and shall conform to all the requisites of the act. Such 
discharge is declared to be a complete bar to all previous debts 
proveable, &c., and to be conclusive evidence of the facts, 
unless impeached for some fraud, or wilful concealment of 
property. 

The mere omission of the name of a creditor is not made by 
the statute a substantive ground for preventing or avoiding the 
discharge of the bankrupt; he is to set forth a true list “ accor- 
ding to the best of his knowledge and belief.” This the defend- 
ant did do in the present case, and such is the form of the oath 
by which he verified the list. The plaintiff then must go far- 
ther, and show that the omission was wilful and fraudulent, by 
showing that, contrary to his oath, he did know or believe that 
the plaintiff was a creditor, and wilfully or designedly omitted 
his name, because he apprehended opposition from the plaintiff, 
or from some other motive. But this depends upon facts not 


admitted and not appearing. If, indeed, it appeared that the 
/ * 
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bankrupt did know or believe that the plaintiff was a creditor, 
and wilfully omitted his name from the list, we might decide, as 
a conclusion of law from this fact, that the omission was fraud- 
ulent. But the fact is not shown. The record shows that the 
plaintiff now has a judgment; but the judgment may have been 
rendered in pursuance of some statute service on the defend- 
ant, which the law deems sufficient constructive notice to war- 
rant a judgment, but which gives the defendant no actual notice : 
Or he may have supposed that the debt had been provided for, 
and satisfied from some other source. 

But it is argued for the plaintiff, that although Brigham became 
bankrupt in a remote State, yet that he had recently gone from 
Worcester, and had constant correspondence with Worcester; 
that his transactions with the plaintiff were of so large and of 
such a character, that he must have known he was a creditor , and 
that therefore the omission of his name must have been wilful, 
But all this is matter of evidence very fit to be laid before a jury, 
to establish the fact ; but before a court of law can act upon it 
as a fact, the plaintiff must aver and undertake to prove that 
the omission was wilful, and that the verification, that it was a 
true list according to the best of his knowledge and belief, was 
not true; and upon such issue of fact, it would be competent 
for the defendant to offer any explanatory or rebutting evidence. 
As the case stands, the court are of opinion, that the omission 
of the name of the plaintiff as a creditor does not render the 
discharge void, either as against the creditors generally, or as 
against the particular creditor omitted, and is not conclusive 
evidence of fraud, upon which the court can declare it void 


Judgment for the defendant. 
Burnside, pro se. , 
Thomas, for the defendant. 
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Wituiam Puiprs & others vs. Prestpent, Directors, &c 
or THE Mitusury Bank. 


A bank that receives from another bank, for collection, a note indorsed by the 
cashier of that bank, is bound to present the note to the maker for payment at 
maturity, and, if it is not paid, to give notice of non-payment to the bank from 
which the note was received; but is not bound, unless by special agreement, to 
give such notice to the other parties to the note. 


Tis was an action to recover the amount of a promissory 
note for $254, signed by D. G. Chase and H. O. Brown, dated 
March 29th 1842, payable to Silas Chase, or order, at the Mill- 
bury Bank, in six months after date, and indorsed in blank by 
said Silas. 

The parties agreed on the following facts: ‘ The plaintiffs, 
being holders and owners of said note, indorsed it in blank, and 
left it at the Suffolk Bank in Boston for collection. The cashier 
of that bank having indorsed said note as follows; ‘pay R. B. 
Chapman, cashier, or order: J.C. Brewer, cashier ;’ sent it to 
the Millbury Bank for collection; and said Chapman, who was 
cashier of said bank, received it. At the maturity of said note, 
on the last day of grace, it being unpaid, within bank hours, by 
the makers, said Chapman, assuming to act and acting as a notary 
public, which office he held, received said note of said bank, 
and in that capacity protested the same, as such notary public, 
in due form of law.; and on the same day, after bank hours, as 
such notary public, directed notices to the second and last indor- 
sers (the plaintiffs) ‘‘ of the non-payment of said note, enclosed 
to said J. C. Brewer, cashier, Boston; placing said notices. in 
the post office in Millbury. 

«* At the making of said note, Silas Chase, the first indorser, 
lived in Millbury, about one mile from the bank and the post 
office near the bank ; but, before the maturity of the note, had 
removed to Sutton, an adjoining town. Said Chapman, as notary 
public, when he went to the post office, to deposit the notices, 
after bank hours, inquired of the clerk having charge of said post 
office, whether said Chase lived in Millbury, and was informed by 
said clerk that he did ; and then said Chapman, on the same day, 
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deposited a notice in said post office in said Millbury, of the non- 
payment and protest, directed to Silas Chase in Millbury. Sub- 
sequently, the present plaintiffs commenced an action against 
said Silas Chase, as indorser, and it appearing that the notice of 
non-payment and protest was as above stated, the judgment of 
this court was rendered against them. See Phipps v. Chase, 
6 Met. 491. | 

“The business of the bank” (the defendants) ‘in the collec- 
tion of notes transmitted for collection is managed by the cashier, 
and no special action or vote of the directors was had in rela- 
tion to said Chase’s note, or the collection thereof.” 

It was agreed by the parties that the defendants should be 
defaulted, if the plaintiffs, on the foregoing facts, were entitled 
to maintain their action; otherwise, that the plaintiffs any 
become nonsuit. 

F. H. Dewey, for the plaintiffs. The defendants are respon- 
sible for the loss sustained by the omission of their cashier to 
give a notice to the first indorser, which would bind him to the 
plaintiffs, on his indorsement. Fabens v. Mercantile Bank, 23 
Pick. 332. Mechanics Bank v. Merchants Bank, 6 Met. 20, 
21. Smedes v. Bank of Utica, 20 Johns. 384, and 3 Cow. 662. 
McKinster v. Bank of Utica, 9 Wend. 48. Bank of Washing- 
ton v. Triplett, 1 Pet. 25. Salem Bank v. Gloucester Bank, 
and Foster v. Essex Bank, 17 Mass. 20, 511. In 12 Mod. 490, 
Lord Holt says, “ where a trust is put in one person, and 
another, whose interest is entrusted to him, is damnified by the 
neglect of such as that person employs in the discharge of that 
trust, he shall answer for it to the person damnified.” The 
trust of doing the acts necessary to maintain a suit against the 
parties to the note was put in the defendants, and it was the 
official duty of the cashier appointed by them, to discharge that 
trust. Hartford Bank v. Barry, 17 Mass. 97. 

The defendants cannot resist this action on the ground that 
the law as to notice to indorsers was doubtful in this instance. 
It was long since settled, that such notice as was given is 
deficient and of no avail. 

It may be argued by the defendants, that their cashier acted 
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as notary public, in giving the defective notice and making the 
protest, and that they are not therefore responsible for his acts or 
omissions. But as no notarial act was required, the notary was 
their agent, and they should be held responsible. City Bank 
v. Cutter, 3 Pick. 414. Bayley on Bills, (2d Amer. ed.) 261 
Allen v. Merchants Bank, 22 Wend. 215. 

Randall, for the defendants. The case does nut show any 
express agreement of the defendants to give notice to the first 
indorsers, nor any implied agreement so to do, resulting from 
instructions. ‘The question, therefore, whether the defendants 
are liable for not giving such notice, depends wholly upon gen- 
eral principles. 

The note having been last indorsed by the cashier of the 
Suffolk Bank, and transmitted to the defendants for collection, 
that bank, so far as the defendants were concerned, was the 
legal holder, and whatever duty devolved on the defendants, was 
a duty to that bank alone. Mead v. Engs, 5 Cow. 303. How- 
ard v. Ives, 1 Hill’s (N. Y.) Rep. 263. Bank of U. States v. 
Davis, 2 Hills (N. Y.) Rep. 451. Burnham v. Webster, 1 Ap-. 
pleton, 232. Bayley on Bills, (2d Amer. ed.) 269. Freemans 
Bank vy. Perkins, 6 Shepley, 292. Ogden v. Dobbin, 2 Hall, 
112. The duty of the defendants was to have the note at 
their own counter on the last day of grace, ready to be given 
up on payment, and if it was not paid, to give notice of 
its dishonor to the- Suffelk Bank. 3 Met. 496, 497. And 
this was their whole duty. Bank of U. States v. Goddard, 
5 Mason, 366. 

The defendants were agents of the Suffolk Bank, and an 
agent of the holder is not bound to give notice to prior indorsers. 
Colt v. Noble, 5 Mass. 167. 1 and 2 Hill, wht sup. Bayley on 
Bills, (2d Amer. ed.) 267. Story on Bills, $388. Morgan v 
Van Ingen, 2 Johns. 204. Eagle Bank v, Chapin, 3 Pick. 180 
Church v. Barlow, 9 Pick. 547. These cases, it is true, were 
between holders and indorsers ; but they turned upon the duty 
of agents to their principals. 

If there has been any laches in this case, it was either in 
the Suffolk Bank, in not giving due notice to the plaintiffs, or 
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in the plaintiffs themselves, in not giving notice to the prior 
indorsers. 

If it be said that there is a well settled usage of banks, that 
receive notes for collection, to take steps to give notice to in- 
dorsers, in case of dishonor, which usage was the foundation of 
an implied contract, or of a duty, so to do in the present case, 
in the absence of instructions; the answer is, that the case 
finds no such usage, and none has been judicially recognized in 
this Commonwealth. The court therefore cannot notice such 
usage, even if it exists. 2 Bur. 1226. 1 Bl. Com. 75, and 
Chitty’s note (13.) A further answer is, that if there be such a 
usage, it is ex gratia, and constitutes no part of the duty of a 
bank ; and evidence of it would not be admitted on a question 
of implied liability. Mead v. Engs, 5 Cow. 304, 309. Besides ; 
such a usage ought not to. be adopted as law, because it is unrea- 
sonable, and, in a case like the present, where no instructions 
were given, nor any information as to the residence of the prior 
indorsers, it would operate unjustly. 

The dictum in Fabens v. Mercantile Bank, 23 Pick. 332, 
that when a bank receives a note for collection, it is bound, by 
a general usage, to give due notice, in case of dishonor, to the 
indorsers, was extrajudicial. There is, perhaps, a local usage 
which binds banks in New York to give such notice. The case 
of Smedes v. Bank of Utica seems to have recognized such 
usage, and its binding effect on the banks in that State. 

But if there was any implied obligation of the defendants to 
take the usual steps to charge the indorsers, it is submitted that 
they have discharged their whole duty in this respect. Being a 
corporation, they must act by substitution; and by putting the 
note into the hands of a notary public, who was ex. officio a 
competent agent, their duty was performed. Thenceforward, 
the notary was the agent of the parties to the note, and they 
alone are responsible for his non-feasance or misfeasance. 
Smedes v. Bank of Utica, 20 Johns. 372. Bellemire v. Bank 
of U. States, 1 Miles, 173, and 4 Whart. 105. 

Bacon, also for the defendants. The case finds that the 
cashier acted as notary. ‘The defendants were therefore dis-. 
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charged by handing the note to him, although it was not neces- 
sary that a notary should be employed. In Allen v. Merchants 
Bank, 22: Wend. 215, the court held the bank liable for the 
default of the notary, on the ground that he acted, pro hac vice, 
as agent of the bank, and not in his official capacity. 

Washburn, in reply. The ground taken by the defendants, 
that they were agents of the Suffolk Bank only, and not of' the 
plaintiffs, is untenable. The case finds that the plaintiffs were 
the owners of the note, and that they deposited it in the Suffolk 
Bank for collection merely. That bank, therefore, though the 
legal holder, for the purpose of collection, was not the only 
party for whom the defendants were agents. 

The plaintiffs do not deny the doctrine of the case of U.S. 
Bank v. Goddard, and of the like cases cited for the defend- 
ants. In those cases, the agent gave due notice of dishonor to 
the real owners of the note or bill, so that they had oppor- 
tunity to resort to the prior parties. 

Hussarp, J. The object of the present suit is to charge. the 
defendants with negligence in not duly giving notice to the first 
indorser of a note sent to them for collection, in consequence of 
which the indorser was discharged. The counsel for the 
plaintiffs contend, that the defendants were bound to give prop- 
er notice to all the indorsers, and that, failing in this duty, they 
are liable for the damages. As no special agreement is shown 
in the present instance, the case is to be decided upon the prin- 
ciples of the mercantile law regulating bills of exchange and 
promissory notes. 

The note was the property of the present plaintiffs, and was 
left by them at the Suffolk Bank, for collection, and by that 
bank was transmitted to the bank in Millbury, where the note 
was payable. No question has been raised whether the plain- 
tiffs can maintain, in their own names, the present action; and 
if it had been raised, perhaps it may be considered as settled 
by the case of Fabens v. Mercantile Bank, 23 Pick. 330. The 
only question is, whether the defendants were bound by law 
duly to give notice to all the indorsers; it being admitted that 
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the notice actually given by the cashier, acting as notary public, 
to the first indorser, was insufficient to bind him. | 

In a subject of such constant recurrence as the remitting of 
bills and notes from ore part of the country to the other, for 
collection, it is of the greatest importance that the duties of the 
respective parties should be clearly understood, and at the same 
time, so fur as is practicable, that there should be a uniformity 
of practice. In this case, the defendants were the immediate 
agents of the Suffolk Bank, who appeared, by the indorsements 
on the note, to be the real owners; and whether interested or 
not in the proceeds, they were in law, so far as the defendants 
were concerned, the owners to whom the defendants were re- 
sponsible. Acting as such agents, they were bound to make a 
legal demand of payment of the promisors, and upon non- 
payment, to give due notice of the dishonor to the Suffolk 
Bank, the holders, to enable them to give notice to such parties 
on the note as they intended to look to for payment. This I 
consider to be all their duty ; and to bind them to give notice to 
all the indorsers, there must be some special agreement between 
them. The indorsers may not be known to them, nor their 
place of residence; and the paper not having been discounted 
by them, they have not the ordinary means of knowledge. If 
banks, thus receiving notes for collection, are to be held bound 
to give notice to all indorsers, and to be made responsible for 
any neglect in the right performance of the duty, the service 
will be too onerous, and a check will be put to the discount of 
notes payable at a different place from that where the parties are 
established or reside, to whom the note is offered for discount ; 
and every such check is injurious to the domestic trade of the 
country. But where the duty of the party, to whom a bill or 
note is sent for collection, is simply to demand payment of the 
acceptor or promisor, and if not paid, then to return it to the 
holder, there no embarrassments need arise. The parties are 
known, and the agent’s duty is plain and explicit. | 

A case was cited by the plaintiffs’ counsel, (Smedes v. Bank 
of Utica, 20 Johns. 372,) which supports the doctrine that a 
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bank receiving a note from another bank, for collection, is 
bound to give notice to all the indorsers. But the court. in 
giving their opinion, cite no authority in support of the doc- 
trine. They rest it on the ground of established custom and 
general understanding, as proved in that case by witnesses. 
We are not aware of any such usage in this State, binding on 
banks that receive bills and notes from other banks for collec- 
tion. The bank may indeed notify, and such notice will 
avail for the benefit of different parties on the bill or note, but 
their duty is performed by demanding payment of the acceptor 
or maker, and, on refusal to pay, by giving due notice to the 
party from whom they received it. This, we think, is distinctly 
decided in cases which have arisen in this Commonwealth. 
The first is that of Colt v. Noble, 5 Mass. 167, where the bill 
was drawn at New South Wales, and payable in London, in 
favor of the defendant, a shipmaster, who negotiated it at 
Madras, while on his voyage; but he lived in Portsmouth, New 
Hampshire. The bill was sent to London, and was there pro- 
tested for non-acceptance and non-payment, and was returned 
to Madras, to the house which had remitted it, who gave the 
defendant notice from Madras, in a reasonable time. It was 
agreed that the agents might have sent direct notice to the 
defendant in three months, and that it was not done. But the 
court held, that the agents, after procuring the regular protests 
of the bill, had discharged their duty in returning the bill and 
protests to their principals ; and the indorser was charged upon 
the notice received from Madras. 

The next case is that of Eagle Bank v. Chapin, 3 Pick. 180. 
The plaintiffs, a bank in Connecticut, were owners of a note 
payable at a bank in New York, and the defendant, the indors- 
er, lived in Springfield, in this State. The note was presented 
at the bank in New York for payment, and was refused, and 
the notary forwarded a notice for the defendant to the owners, 
at New Haven, and by them notice was given to the defendant. 
It was in that case contended, that due diligence was not used 
in giving notice to the indorser, and that it ought to have been 
sent to him direct from New York. But the court held, that 
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sending the notice, in the first instance, to the holders in Con. 
necticut, was sufficient. The same point is also settled in the 
case of Mead v. Engs, 5 Cow. 303, where it was held, that a 
bank, that is a mere agent to collect a bill or note, is not bound 
to give notice to all the prior parties, but that it is sufficient to 
give notice to the next immediate indorser. And so is the case 
of Haynes v. Birks, 3 Bos. & Pul. 599. 

But it was contended, in the case at bar, that where the 
residence of the indorser is known to the bank that receives the 
note for collection, and, a fortcort, where he lives in the same 
or an adjoining town, such bank is bound to give notice to him. 
This point, however, has also been directly decided in the case of 
Bank of U. States v. Goddard, 5 Mason, 366. There the note 
was given by J. K. Pickering, in Portsmouth, N. H., and made 
payable at the U. S. Branch Bank in Boston, to the defendants, 
who lived in Boston. ‘The owners of the note were the U. 8S. 
Branch Bank in Portsmouth, who sent it to the Branch Bank in 
Boston for collection; and on payment being refused, the protest 
and notices were sent to Portsmouth, and from Portsmouth, 
notice was first given to the indorser. The case was thoroughly 
argued, and an elaborate opinion given, by the learned judge of 
the circuit court of the United States, in favor of the plaintiffs, 
that the agent was not bound to give notice of the dishonor to 
the indorser, even though living in the same place, but only to 
his principal. The same general question arose in the case of 
Howard v. Ives, 1 Hill’s (N. Y.) Rep. 263, and was decided in 
the same manner. See also Bank of U. States v. Davis, 2 
Hills (N. Y.) Rep. 451. 

In the present case, as the note was received for collection 
by the defendants in the usual manner, without special direc- 
tions, and due notice of the non-payment was regularly given 
to the Suffolk Bank, from whom they received it, we think the 
defendants have executed the trust by law imposed upon them. 

Whether the cashier of the bank, when acting in his capacity 
of notary public, is to be considered as the mere agent of the 
bank in protesting the bills and notes sent to it for collection, 
or as an independent officer, and, as such, personally responsi- 
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ble for his own acts, it is not necessary now to determine. If 
he had received special instructions from the bank itself to give 
notice to all the indorsers, and had so negligently discharged 
his duty as to exonerate an indorser; or if the cashier had 
informed the Suffolk Bank, or the plaintiffs, that he had given 
notice to the first indorser, and had led either of them into 
error in consequence of it, the question would be a very differ- 
ent one from that now presented for our consideration. 

The principle determined by us is this; that a bank, receiv- 
ing from another bank a note for collection, is bound to present 
the same for payment, and if the same is not paid at maturity, 
to give due notice of the dishonor to the bank from which they 
received it, and is not required by the law merchant, as known 
and practised upon in this Commonwealth, to give notice to all 
the other parties to the note, where there is no special agree- 
ment to do it; and that the defendants, having discharged 
their duty, are guilty of no laches, and are not responsible to 
the plaintiffs. 

Plaintiffs nonsuit. 


Peter C. Bacon, Administrator vs. Sytvester McIntire. 


An action for the foreclosure of a mortgage, under the Rev. Sts. c. 107, is not barred 
by the statute of limitations, (Rev. Sts. c. 119,) unless the mortgagee has been dis- 
seized for twenty years, by the mortgagor or some person claiming under him 


Wrir or entry, brought by the administrator of the estate 
of Samuel Campbell, to foreclose a mortgage made to said 
Samuel of a tract of land in Oxford, on the 2d of May 1805, by 
Nathaniel Stockwell, and recorded on the next day. 

The parties submitted the case to the court on the following 
agreed statement: The mortgage mentioned in the demand 
ant’s writ was duly made to secure payment of a promissory 
note tor $766-16, of even date therewith, payable to the de- 
mandant’s intestate, in sums of $100 annually, with annual 
interest. In May 1806, said note was duly trausferred to An- 
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drew Sigourney, for a valuable consideration. The mortgage 
was also delivered to said Sigourney ; but no assignment thereof 
to him was ever executed by said intestate. Said Sigourney 
held the note till his death in 1838, when it passed into the 
hands of his administrator, for whose use this suit is brought. 
Said Campbell, the demandant’s intestate, died in 1827, in the 
State of Vermont, and the demandant, in 1842, was appointed 
administrator of his estate. Said Stockwell, the mortgagor and 
maker of the note, paid the interest on the note down to 1827; 
and on the 3d of January 1838, he paid to said Sigourney ten 
dollars, and an indorsement of that payment was made on the 
mortgage. In March 1841, said Stockwell conveyed the de- 
manded premises to the tenant, (who was fully advised of 
the facts above stated, but denied the validity of the mortgage,) 
by a deed of quitclaim ; said Stockwell having continued seized 
and possessed of said premises from the time of his giving the 
mortgage. to the time of his said conveyance to the tenant. Said 
Stockwell knew that said Sigourney had the mortgage and note 
in his hands, and that he claimed to be the owner of them. 
The mortgage debt, except the interest and the ten dollars 
above mentioned, is still due and unpaid. 

Newton, for the tenant. The only question in this case is, 
whether the action is barred by the statute of limitations — Rev. 
Sts. c. 119. By the first section of that chapter, no action lies 
for the recovery of land, unless within twenty years after the 
right of action. first accrued, or after the demandant, or those 
under whom he claims, shall have been seized or possessed. 
The 5th clause of ¢ 3 provides, that “in all cases not otherwise 
specially provided for, the right shall be deemed to have accrued 
when the claimant, or the person under whom he claims, first 
became entitled to the possession of the premises under the title 
upon which the action is founded.” ‘This clause is broad 
enough to include mortgaged premises; and the title upon 
which the present demandant’s action is founded is derived from 
a mortgage. ‘The action is for the recovery of Jand; and if the 
demandant prevails, he will have judgment to recover the land 
nisi. The mortgagee had a right of entry and of action imme- 
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diately after the execution of the mortgage ; which was almost 
forty years before this action was brought. 

There is no express provision in the revised statutes, for the 
limitation of actions on mortgages ; but the general principle of 
those statutes is, that all claims to real estate shall be barred in 
twenty years, when the registry does not show title. 

Bacon, pro se. If this were an action at common law, it 
might perhaps be barred. But it isan action on the Rev. Sts. 
c. 107; a writ of entry to foreclose. The Rev. Sts. c. 119 bar 
actions “for the recovery of land.” This action is not for the 
land, but for a conditional judgment. See Martin v. Mowlin, 
2 Bur. 978. Wilkins v. French, 2 Appleton, 111. Neither a 
bill in equity to redeem, nor an action at law on a mortgage, is 
barred by any statute limitation. See 1 Chit. Gen. Pract. 736. 
The second and third sections of c. 119 of the Rev. Sts. were 
taken from the English S¢. of 3 & 4 Wm. 4, c. 27, and (as the 
commissioners say in their notes) were not intended to intro- 
duce any newrules. They certainly were not intended to affect 
proceedings under c. 107. By that chapter, a mortgagee or his 
assignee may recover conditional judgment, whenever he can 
show (however late) that the mortgage debt is due, and that 
the condition of the mortgage deed is broken. See Watkins v. 
Mill, 8 Pick. 522. Wade v. Howard, 6 Pick. 492 and 11 Pick. 
289. He is bound to count on his seizin, but is not bound to 
count on his seizin within twenty years. 

In the case at bar, the demandant has no right, under Rev. 
Sts. c. 107, to enter on the demanded premises, for the purpose 
of foreclosure, until conditional judgment is recovered ; that is, 
until the mortgage debt is proved, and has passed in rem judica- 
tam. Until foreclosure, or entry for breach of condition, a mort- 
gage of land is personal property. Johnson v. Bartlett, 17 Pick 
477. 1 Chit. Gen. Pract. 768. 

Wivpe, J. This is an action brought by the administrator 
of the estate of Samuel Campbell, for the foreclosure of a mort- 
gage of real estate made to him in the year 1805, by Nathaniel 
Stockwell, under whom the tenant claims title, denying the 


demandant’s title under the mortgage, on the ground that the 
R * 
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action is barred by the statute of limitations—Rev. Sts. c. 119. 
By §$ 1 of that chapter it is provided that ‘no person shall com- 
mence an action for the recovery of any lands, nor shall make 
an entry thereupon, unless within twenty years after the right 
to make such entry or bring such action first accrued, or 
within twenty years after he, or those from, by, or under 
whom, he claims, shall have been seized or possessed of the 
premises.” 

We think it quite clear that there is nothing in this section 
to bar the present action. The first part, referring to the time 
when the right of action first accrued, is no bar; for the de- 
mandant’s right of action did not accrue to him until 1842; 
and no right of action accrued to the demandant’s intestate, 
within the meaning of this section, for he was in the construc- 
tive possession of the premises, and died seized of the same. 
The mortgagor was a mere tenant at will or sufferance, and 
paid the interest on the mortgage debt until 1827, the year 
when the demandant’s intestate died. And by this it appears 
that the action is not barred by the remaining part of the sec- 
tion ; for the intestate was seized and possessed of the premises 
within twenty years before the commencement of the action. 

It has been argued for the tenant, that this case is within the 
fifth clause of the third section. But if it were, the statute 
would be no bar, as the demandant’s intestate had been in the 
constructive possession of the premises within twenty years 
before the commencement of the action; and it is immaterial 
when his right of action first accrued. But the statute is no bar 
to an action for the recovery of any land or real estate, unless 
the tenant holds by a title or possession adverse to that of the 
demandant. The statute therefore can never bar an action for 
the foreclosure of a mortgage, unless the mortgagee had been 
disseized by the mortgagor or by some person claiming under 
him. It is true, that if the mortgagor should remain in posses- 
sion for twenty years without paying interest or rent, or other- 
wise admitting that the mortgage debt was unpaid, this would 
be good presumptive proof of payment, and would be a good 
defence to an action for foreclosure. But it would not bea _ 
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statute bar. In the present case, there was no disseizin by the 
mortgagor or by the tenant until 1841, when the latter purchased 
the premises of the former, denying the validity of the mortgage. 
It is clear, therefore, that the action is not barred by the statute 
of limitations ; and it being admitted that the mortgage debt 
has not been paid, the demandant is entitled to judgment. 
Tenant defaulted. 


Grorce W. Wuitney & wife vs. Arremas Lex. 


Where a promissory note was delivered to a bailee, on his voluntary undertaking, with- 
out reward, ‘‘ to secure and take care of it,” it was held, that he was not bound to take 
‘any active measures to obtain security, but was simply bound to keep the note care- 
fully and securely, and receive the money due thereon, when offered ; and that the 
owner could not recover of him for the Joss thereof, without proof of fraud or gross 
negligence. 


Tue bill of exceptions, on which this case came before the 
court, and which was signed by the judge before whom a trial 
was had in the court of common pleas, was as follows: 

“'This was an action of assumpsit upon a voluntary under. 
taking of the defendant, without reward, to secure and take 
care of a promissory note given by Jonathan Whitney to the 
female plaintiff while sole. The note aforesaid was placed ia 
the hands of the defendant, for the purpose aforesaid, and the 
plaintiffs contended that the defendant was bound to use ordi- 
nary care and fidelity in securing and collecting the same. 
The court instructed the jury that the plaintiffs must prove 
fraud or gross negligence in the defendant, to entitle them to 
recover. ‘The verdict was for the defendant, and the plaintiffs 
excepted to the said instruction.” 

Brooks, for the plaintiffs, cited Story on Bailm. § 173 & 
seq.  Coggs v. Bernard, 2 Ld. Raym. 909, 919, 920. 2 Kent 

tom. (3d ed.) 563 — 565. 

Washburn, for the defendant, cited Story on Bailm. $9 180, 
181. Shells v. Blackburne, 1 H. B. 158. Doorman v 
Jenkins, 2 Adolph. & Ellis, 256. 
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Suaw, C. J. From the very brief form in which excep- 
tions are drawn in the court of common pleas, it is sometimes 
difficult to appreciate the precise application of the rule of law 
stated, to which exception is taken. It presents the common 
difficulty of expressing legal abstract propositions in language 
so precise and accurate as to enable the court revising the point 
to decide with correctness. The theory of the common law is, 
that in some mode all the facts of the case shall be stated, which 
may have a bearing upon the question; and then courts are 
called upon to decide on the principles of law applicable to 
such combination of facts, and the rights of parties resulting 
from them. Where, however, points are presented singly for 
revision, it is only necessary to state so much of the facts as 
may be sufficient to present that precise question distinctly. 
The true medium, therefore, in drawing a bill of exceptions, 
seems to be, to insert all the facts or evidence which are mate- 
rial to the question raised by the exception, without inserting 
any that are irrelevant. 

The present case depends on the rule of law applicable to 
bailments. The facts; as we understand them, are, that the 
plaintiffs delivered to the defendant a promissory note, payable 
to the female plaintiff, whilst sole, upon a voluntary undertaking 
of the defendant, without reward, to secure and take care of 
the same. The term to “ secure’? may be deemed ambiguous, 
meaning either to obtain security, or to keep securely ; but 
associated with the words “ take care of,’ and being a gratu- 
itous undertaking, we do not understand that the defendant 
was to take active measures to obtain security, but simply to 
keep the note carefully and securely, and receive the money due 
thereon, when offered. This last authority and duty would 
seem to result from the custody of the note. 

Under these circumstances, the court are of opinion that the 
instruction of the judge to the jury was right, and that to ena- 
ble the plaintiffs to recover, they must prove fraud or gross neg- 
ligence in the bailee. By fraud must be intended any want of 
good faith, or such utter disregard of the rights of the owners 
of the note, as indicates bad faith 
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The law has endeavored to make a distinction in the degrees 
of care and diligence to which different bailees are bound ; dis- 
tinguishing between gross negligence, ordinary negligence, and 
slight negligence ; though it is often difficult to mark the line 
where the one ends and the other begins. And it must be 
often left to the jury, upon the nature of the subject matter, 
and the particular circumstances of each case, with suitable 
remarks by the judge, to say whether the particular case is 
within the one or the other. 

Subject to these remarks upon the application of these dis- 
tinctions, we think it well settled, that a bailee for safe keeping, 
without reward, is not responsible for the article deposited, 
without proof that the loss was occasioned by bad faith, or 
gross negligence. ‘This rule was settled, on great consideration, 
and after full deliberation, in Foster v. Essex Bank, 17 Mass. 
479; and this supersedes the necessity of any full review of 
the authorities. Exceptions overruled. 


—_——— 


Epwarp Warren vs. WituiaAmM T. Merririevp. 


By a written agreement between A. and B., A. promised to deliver to B. a specified 
quantity of timber on or before July Ist 1842, and a certain other quantity on or 
before September Ist 1842, at certain agreed prices ; and B. promised to give to A. 
a deed of certain land, estimated at a certain price per acre: B. also promised as 
follows: “To give A. a note for all that is delivered on or before the 1st of July, 
payable at bank in four months, and a note for half of balance, on the Ist day of 
October,” &c.: By the agreement, as originally written, B. promised to give A.a 
note for “one half of balance, payable at bank in four months;” but the words, 
“ one half of balance,” were erased, and the words, “all that is delivered on or 
before the Ist of July,” were substituted by interlineation: A. delivered to .B., on 
or before the Ist of July, all the timber which he had promised so to deliver, but 
the agreed price thereof was less than the agreed price of the land which B. had 
promised to convey to A. Held, in an action brought by A. against B. for not 
giving a note for the timber so delivered, that, by the true construction of the 
agreement, B. was not bound to give such a note to A, 


Assumpsir on the agreement in the margin.* 
The plaintiff, after setting forth the agreement, in his decla- 


* « A memorandum of an agreement made on the 4th of May 1842, by and 
petween Edward Warren, of the first part, and William T. Merrifield, of the 
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ration, alleged that he had done, conformably to said agree- 
ment, all that he had therein agreed to do, and had delivered 
to the defendant a large quantity of timber, to wit, 50,000 feet, 
board measure, on or before the Ist day of July 1842, which 
timber was accepted by the defendant; yet that the defendant 
“did not nor would perform the said agreement, nor his said 
promise and undertaking, but thereby deceived the said War- 
ren in this ; that he did not nor would, on said Ist day of July, 
at the said time when he was so requested, give said Warren 
a note for all the said timber, to wit, said 50,000. feet, board 
measure, at $3 per thousand, amounting to $150, which had 


second part, witnesseth, that the said Warren, for the covenants and agree- 
ments hereinafter mentioned, doth agree to deliver to the said Merrifield, at 
the R. Road leading from mill to near said Warren’s lot, at or below a large 
pine tree near the upper curve in the R. Road, in a convenient place to load 
into the cars, all his timber upon the lot joining M. Merriam’s land, and Mer- 
rifield & others, except the timber standing north of land cleared by said 
Warren, of the descriptions given below.” (Here the different kinds of timber 
were particularly described.) ‘All kinds delivered as fast as may be wanted 
after two weeks, except the timber for boards, plank or joist, which is to be 
delivered three thousand per week for two weeks, and after two weeks as fast as 
may be wanted to saw. by said Merrifield, of the kind wanted by said Merri- 
field, and all to be delivered on or before the Ist day of July next. 

“And the said Merrifield on his part agrees to pay said Warren $3 per 
1000 feet board measure, for all the square timber suitable for sawing into 
boards, plank, joist or timber, and $1:50 per cord for all the other timber 
above mentioned, in the following manner, viz. to give said Warren a deed 
of all the land adjoining N. Merriam’s pasture cut off by the new contemplated 
road, if the said road shall be built; if not, then all the land south of the water- 
course near the R. Road, at $12 per acre, prepared to burn, or $10 per acre with- 
out preparing it for burning; and if said new road cuts off all water from said 
land, then said Merrifield is to deed to said Warren, where he may choose, 
sufficient land, north of said line, for a watering place, and to give said War- 
ren a note for all that is delivered on or before the 1st of July next, payable 
at bank in four months, on the Ist of July next, and a note for the other half 
of balance, on the Ist day of October next, payable in four months at bank, and 
the said Merrifield agrees to have the timber all cut on or before the 15th day 
of July next, and the lot all cleared on or before the 15th day of September next. 

Edward Warren, 
William T. Merrifield.” 

In the agreement, as originally written, instead of the first words in italic, 
were the words “six thousand per week;’’ and instead of the second words 
in italic, were the words “one half of balance.” These words were subse 
quently erased, and the foregoing words in italic interlined, as substitutes. 
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then been delivered to him by said Warren, payable at bank in 
four months, but did then and there, although specially requested 
so to do, absolutely refuse to give said Warren said note for the 
amount of said timber, according to his said agreement, and had 
ever since neglected and refused.” 

At the trial in the court of common pleas, it was admitted by 
the plaintiff that he had not, before the commencement of this 
action, cut and delivered to the defendant timber enough to 
amount to the value of the land to be conveyed by the defend- 
ant. But the plaintiff contended that for all the timber cut and 
delivered before the Ist of July 1842, he was entitled to demand 
and receive a note from the defendant, as specified in the dec- 
laration. ‘The judge ruled “that the. plaintiff, under the fore- 
going admission, was not entitled to claim or demand a note, as 
set forth in his declaration, according to the true construction 
and legal effect of said agreement.” A verdict was therefore 
returned for the defendant, and exceptions were alleged by the 
plaintiff. 

Wood, for the plaintiff. 

Washburn & Barton, for the defendant. 

Suaw, C.J. This is a special action of assumpsit, for breach 
of the defendant’s promise, in not delivering to the plaintiff a 
promissory note for a quantity of timber delivered to the defend- 
ant on or before the Ist of July 1842, pursuant to contract. It 
appears by the exceptions, that on the Ist of July 1842, the 
quantity of timber delivered by the plaintiff, at the stipulated 
prices, did not equal the value of the land at the price agreed, 
and the question is, whether at that time there was any breach, 
on which this action will lie. 

It is certainly difficult to put a sensible construction on this 
contract, and understand what the parties ultimately meant It 
was originally obscure, and is rendered still more so by interlined 
alterations, and there are some clauses which, in consequence 
of such alterations, are inconsistent, and cannot be reconciled 
with the rest of the instrument. In construing every instru- 
ment, we are to look at every part of it, to construe the language 
in the sense in which it appears that the parties understood tt, 
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and to ascertain, if possible, their intention ; and such intention, 
if it can be ascertained, must govern. 

One good rule of construction, we think, is peculiarly appli- 
cable toa case like the present, where there have been consider- 
able alterations, and where there are particular clauses not easily 
reconcilable with each other, and it is this; to read the whole 
instrument through, and, applying it to the subject matter, to 
ascertain the leading scope and purpose of the parties in making 
the contract; and when there is a difficulty in carrying out all 
the details, as contemplated by particular clauses, to construe all 
such particular clauses so as best to promote and accomplish 
the primary and leading purpose of the contract. 

In looking into this contract, we think the leading and primary 
purpose of it was an exchange of a quantity of timber at fixed 
prices, for a tract of land at a fixed price, and the payment 
of the residue in cash notes on time. Originally, there was 
a stipulation in regard to the time of the delivery of the tim- 
ber, (the Ist of July,) and the consequent acts of: giving a 
deed of the land, and notes for the balance, were fixed ac- 
cordingly; but this was subsequently altered by interlinea- 
tions. It is obvious, however, that all the alterations were not 
made to correspond with such principal alteration; so that 
some of the clauses became irreconcilable. But we are of 
opinion, from the whole scope of the contract, that the primary 
purpose of giving the land for the timber, as far as it would go, 
was not changed by this alteration. Originally, the parties con- 
templated a delivery of the timber so fast, that by the Ist of 
July the quantity could be ascertained, and two notes for the 
balance be given. There the balance plainly meant the amount 
of cash which would be due for the timber, after applying the 
lands. But by the alteration, the time for completing the deliv- 
ery was enlarged to the Ist of September. Then, instead of the 
provision for a note for half the balance, to be given on the Ist 
of July, as the amount might not be then ascertained so as to fix 
the balance, the stipulation was, that a note should be given for 
all delivered by the Ist of July. But the question arises, all 
what? The minds of the parties were upon the mode of pay- 
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ing the cash balance. The stipulation for a conveyance of the 
land, to operate as payment pro tanto, still remained. The 
provision still remains for a note for the other half of the bal- 
ance, which would be absurd if the first: note were not to be 
given as part of the balance. The words, “ other half,” cannot 
be applied literally after the alteration ; because there remained 
no provision for the payment of one half; but we think it 
must be understood to mean the “other part,” or remainder 
of the balance. This affords a clear implication, that the first 
note was for the cash balance. 

On tne whole, the court are of opinion that this stipulation, 
to give a note on the Ist of July for all then delivered, must 
be construed to be all the cash balance, after applying the land ; 
and that this construction will best carry into effect the intent 
of the parties, as expressed in this instrument. Any other con- 
struction might strike out, or render nugatory, the important 
stipulation for a payment pro tanto for the timber by a convey- 
ance of land, and would also render the stipulation for the pay- 
ment of the “other half” of the balance absurd. As the value 
of the timber, delivered on the Ist of July, did not equal the 
value of the land, there was no cash balance due, and the obli- 
gation to give a note was not broken. 

Exceptions overruled. 


Ape, Warren vs. Wiutuiam S. Wueeter & another. 


Where no time of payment is expressed in a contract to pay for goods sold, the 
legal construction of the contract is, that payment shall be made on demand; and 
in an action presently brought on such contract, which is in writing, the defendant 
cannot give evidence of a simultaneous oral agreement that payment should be made 
on a particular day subsequent to the commencement of the action. 


Tuis was an action of assumpsit, commenced on the 11th of 
August 1843, to recover pay for the wood, &c. mentioned in 
the following contract: ‘Princeton, April 27th 1843. Memo- 
randum of an agreement made and entered into, the said 27th 
of April, by and between Abel Warren of Northborough, and 

C 
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William S. Wheeler and Charles Wheelock of Fitchburg. The 
said A. Warren agrees that the said W. S. Wheeler & Co. 
shall have all of the wood and timber that is fell on the east 
side of the hill, to the land of W. T. Merrifield & Co., for the 
sum of one hundred and twenty five dollars; and the said 
W.S. Wheeler & Co. agree that the said wood shall be cleared 
off of the land on or before the fifteenth of August next. Abel 
Warren of the first part. Abel Warren. 
** William S. Wheeler & Charles Wheelock, the second part. 
William S. Wheeler. 
Charles Wheelock.” 

The judge, before whom the trial was had in the court of 
common pleas, reported the case as follows: ‘The plaintiff 
proved that the defendants, soon after said contract was made, 
went upon the land therein mentioned, and took a part of said 
wood, and burnt it into coal. The defendants offered to prove, 
that at the time of signing the contract, it was agreed that 
they should have time till the middle of October then next, in 
which to pay for the wood and timber. But the judge rejected. 
the evidence, and ruled that the sam agreed to be paid for the 
timber and wood was due and payable when the action was 
commenced ; and that it was not competent to introduce parol 
evidence to control this construction of the agreement. ‘The 
jury returned a verdict for the plaintiff.” The defendants 
alleged exceptions to the ruling of the judge. 

F. H. Dewey, for the defendants. The agreement as to the 
time of payment was independent of the contract of sale. and 
proveable by parol evidence. 3 Stark. Ev. 1049. Greenl. on 
Ev. § 282. Roscoe on Ev. 8,10. Jefferey v. Walton, 1 Stark. 
R. 267. Field v. Biddle, and M’ Minn v. Owen, 2 Dall. 171, 
173. Bollinger v. Eckert, 16 S. & R. 422. The time of pay- 
ment, expressed in a written contract, may be prolonged by a 
parol agreement. And the legal presumption as to a fact may 
be repelled by oral testimony. Davenport v. Mason, 15 Mass. 
90. The presumption that payment was to be made on demand, 
‘n the present case, may be so repelled. 

But if the evidence which was offered was inadmissible, yet 
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the plaintiff had no cause of action till the 15th of August 1843, 
four days after his action was commenced. 

Wood, for the plaintiff. Where no time is specified for the 
payment of money for goods, &c. sold, the law implies that it 
is to be paid on demand. And parol evidence cannot be 
received to alter the legal construction of a written instrument, 
or to affect a legal presumption arising from the construction. 
3 Stark. Ev. 1002, 1009, 1012. Hunt v. Adams, 6 Mass. 523, 
524. Stackpole v. Arnold, 11 Mass. 29, 30. Atwood v. Cobb, 
16 Pick. 227. 

The defendants became the owners of the wood as soon 
as the agreement was signed, or at the latest, when they took 
possession of it; and at the one or the other of those times, 
they were liable to an action for not paying for it. 

Wipe, J. No rule of evidence is more uniformly observed, 
in the administration of justice, than that which precludes the 
admission of oral testimony to control, vary or explain the terms 
or the construction of a written contract. The rule is founded 
on a wise policy and a just principle, to prevent the perversion 
of justice by the falsehood, mistake or mis-recollection of wit- 
nesses. ‘To this, as to all other general rules, there are excep- 
tions: As in cases of latent ambiguities, or where words are 
used in contracts relating to a particular trade or business, which 
are not generally understood, or which may have acquired a pe- 
culiar meaning by local usage. None of these exceptions are 
applicable to the present case. The parol evidence offered at 
the trial was to prove an agreement, made by the parties at 
the time of signing the contract, as to the time of payment for 
the wood sold. This evidence, if admitted, would have mate- 
rially varied the construction of the written contract, though it 
would not have expressly contradicted its terms. No time of 
payment for the wood was named in the contract. It was there- 
fore, by a well established rule of law, payable on demand. 

In Atwood v. Cobb, 16 Pick. 231, the chief justice expressed 
an opinion, that in an action on a contract in writing, which 
does not express the time when it is to be performed, it is to be 
performed within a reasonable time; and that a simultaneous, 
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express verbal agreement, that it shall be performed on a par- 
ticular day, is not admissible in evidence. This opinion we 
consider well founded, with the qualification that when the act 
to be done is the payment of money, the payment is to be made 
on demand ; this being the well settled legal construction of 
such a promise. In other cases, the nature of the act to be 
done, and other facts and circumstances which may be proved, 
are to be taken into consideration, as bearing on the question 
of reasonable time. But a simultaneous express agreement as 
to such a question is not admissible in evidence. 

We are therefore of opinion that the oral testimony, offered 
by the defendants’ counsel, was rightly rejected, and that the 


“nstruction was correct. 
Exceptions overruled. 


Hamitton Gay vs. Jonn Bowen & another. 


In an action to recover the amount of a draft drawn on the plaintiff by partners, and 
accepted by him, the admissions of one of the partners, made after the dissolution of 
the partnership, that the draft was accepted by the plaintiff for the accommodation 
of the firm, may be given in evidence to charge the other partner. 


Assumpsir to recover of the defendants the amount of a 
draft drawn by them on the plaintiff, while they were partners, 
and accepted by him for their accommodation. 

At the trial in the court of common pleas, the plaintiff, to 
maintain his action, offered in evidence the admissions of Lucius 
Beach, one of the defendants, that said draft was accepted by 
the plaintiff for the accommodation of said partners. These 
admissions were made by said Beach after the dissolution of the 
partnership between him and the defendant Bowen, and were 
contained in a schedule of debts which said Beach filed before 
a master in chancery, on application for the benefit of the in- 
solvent law of 1838. The counsel for Bowen objected to the 
reception of these admissions as evidence against him ; but the 
judge ruled that they should be received in evidence, as well 


against said Bowen as said Beach, and they were received 


’ 
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accordingly. ‘The jury returned a verdict for the plaintiff, and 
said Bowen alleged exceptions to the said ruling. 

Bacon, for Bowen. The draft, on the face of it, showed a 
debt due to the partners, and not from them; and the admis- 
sions of one partner, after the dissolution of the partnership, 
are not admissible to charge the other. This was not the case 
of a closing of the concerns of the firm, but was, to all intents, 
the creating of a new debt by the admissions of one of the 
firm. ‘This cannot be done by admissions made after the part- 
nership was dissolved. ‘The original debt must be proved by 
other evidence. ‘The draft is not declared on, and of itself it 
proves no debt of the firm, or of either of the partners. Story 
on Part. $ 324, & note. Smith v. Ludlow, 6 Johns. 269, 270. 
Hackley v. Patrick, 3 Johns. 536. Walker v. Duberry, 1 A. 
K. Marsh. 189. Martin v. Root, 17 Mass. 227. Hunt v. 
Bridgham, 2 Pick. 583. Hathaway v. Haskell, 9 Pick. 43. 

Newton, for the plaintiff, relied on Bridge v. Gray, 14 Pick. 
55, and Cady v. Shepherd, 11 Pick. 400. 

Dewey, J. This case seems to fall within the principle 
stated in Bridge v. Gray, 14 Pick. 55, where it was held that 
upon a joint contract being established, the admissions of each 
joint debtor as to the existence, payment and settlement of the 
joint debt, are admissible to bind all the joint debtors. 

The same general doctrine, in other language, is stated thus 
in 3 Stephens Nisi Prius, 2425: “An admission made by one 
of two partners, after the dissolution of the copartnership, con- 
cerning joint contracts or payments during the partnership, is 
evidence to charge the other partner.” 

Here the written contract, which is the indadon of the 
plaintiff’s claim, is a joint contract. It purports on its face to 
be so, and is conceded to have been such. The effect of the 
contract is controverted. It is denied that it creates any joint 
debt or liability. It is said that the acceptance of this draft 
by the plaintiff proves that he had funds of the drawers in 
his hands to pay the same. However this may be, and 
whether such acceptance does or does not, prima facie at least, 
mport the having funds of ane drawers adequate to meet the 
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same when called for, it is quite certain that the draft which is 
the subject of controversy was a joint draft, drawn while the 
partnership existed, and this is all that is material in deciding 
the question of the competency of the admissions of one of the 
copartners. The partnership being proved by other testimony, 
and the contract being shown to have been made during the 
copartnership, and not barred by the statute of limitations, the 
admissions, made by one of the partners after the dissolution, in 
relation to such contract, are competent evidence. The case of 
Cady v. Shepherd, 11 Pick. 400, is also to the same effect. 
Exceptions overruled. 


Srepuen A. Aupricu vs. Apet ALDRICH. 


A warrant for the collection of taxes, properly issued to a collector by a board of asses- 
sors, is “a Jawful warrant issued by a court of competent jurisdiction,” within the 
meaning of St. 1837, c. 221, § 13; and a person who is arrested on such warrant by 
the proper officer, for non-payment of taxes, is not entitled, as of right, to the writ 
of personal replevin, and to be thereby delivered. 

A deputy collector appointed, under Rev. Sts. c. 15, § 60, by a collector who is also 
town treasurer, may execute a warrant for the collection of taxes, though he be ap- 
pointed deputy before the warrant was issued, and though the warrant be directed to 
the collector only. 

A warrant issued by assessors, for the collection of a tax, justifies an arrest, by the col- 
lector, of a party on whom a tax is assessed, although he may have received a cer- 
tificate of discharge under the United States bankrupt act of 1841. The question, 
whether such certificate releases the party from the tax, cannot be tried in an action 
against the collector. 


Writ of personal replevin. The case was submitted to the 
court upon the following agreed statement : 

“On the Ist of May 1842, a tax was legally assessed, by the 
assessors of the town of Mendon, upon personal property of 
the plaintiff, and payment of the same was duly demanded of 
him. A warrant for the collection of the taxes, assessed by 
said assessors, was issued by them to Stephen Taft, treasurer 
and collector of said town, on the 16th of July 1842, and was, 
at the time of the service of the writ in this action, in the 
hands of the defendant, who had been appointed a deputy 
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collector by said Taft, by a written deputation, dated June 4th 
1842. After said warrant was issued, and before the plaintiff 
was arrested, he had filed his petition in bankruptcy, in the 
district court of the United States for the district of Massachu- 
setts, had been discharged from all his debts existing at the 
time of filing his said petition, and had received a certificate of 
discharge. On the day of the service of the writ in this action, 
the plaintiff was arrested by the defendant, on the warrant 
aforesaid, and was under arrest at the time of the service ot 
said writ. At the time of making said arrest, the said Taft 
was not present, and had no part in making it.” 

Chapin, for the plaintiff. By St. 1837, c. 221, $ 1, “if any 
person is imprisoned, restrained of his liberty, or held in duress, 
' unless it be in the custody of some public officer of the law, 
by force of a lawful warrant or other process, civil or criminal, 
issued by a court of competent jurisdiction, he shal] be enti- 
tled, as of right, to the writ of personal replevin, and to be 
thereby delivered.” By $4 of the United States bankrupt 
act of 1841, the plaintiff’s discharge and certificate released 
him from “all debts, contracts and other engagements,” which 
were ‘proveable under this act.” Taxes are not excepted 
from the operation of the act, and are proveable under it. 
Owen on Bankruptcy, 197. Archb. on Bankruptcy, (9th ed.) 
100, 156, cites Lloyd v. Heathcote, 2 Brod. & Bing. 388. 
3 Bl. Com. 158. The Rev. Sts. c. 68, § 1, include taxes 
among debts. 

The plaintiff having been arrested for not paying a tax from 
which he was discharged, his remedy is by personal replevin. 
He was not restrained by force of a lawful warrant issued by a 
court of competent jurisdiction. The assessors, who issued 
the warrant, were not a court. Co. Lit. 58a. 3 Bl. Com. 23. 
6 Dane Ab. 376. Rev. Sts. p. 498. Besides; the defendant 
had no authority, under the assessors’ warrant, to arrest the 
plaintiff. ‘The warrant was directed to Taft, the treasurer and 
collector, who was authorized by Rev. Sts. c. 15, $ 60, to ap- 
point a deputy ; but the deputy could not execute a warrant 
no. directed to him; especially as he was appointed deputy 
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several weeks before the warrant, on which he arrested the 
plaintiff, was issued to the collector. See Hearsey v. Bradbury, 
9 Mass. 95. Brier v. Woodbury, 1 Pick. 362. Wood v. Ross, 
11 Mass. 276. Rev. Sts. c. 8, $ 39. 

Barton, for the defendant. The terms, ‘ debts, &c. which 
are proveable,” used in the United States bankrupt act, have the 
same meaning as in the old English bankrupt acts; and under 
those acts, a tax like that now in question seems not to be prove- 
able. See two cases in 1 Atk. 262. 

A discharge and certificate, under the United States Belcher 
act, $§ 4, are spoken of as “a bar to all suits;” but no suit 
can be brought for taxes, except in special instances. Owen on 
Bankruptcy, 229, 230. 6 Mass. 44. Peirce v. City of Bos- 
ton, 3 Met. 520. In this last case, it was decided that a tax is 
not a subject of set-off; it not being a demand founded ona 
judgment or a contract, within the meaning of Rev. Sts. c. 96, 
§ 2. It is only by special statute provision, first made by St. 
1790, c. 42, that persons committed to prison for non-payment 
of taxes are regarded as debtors, and entitled to a discharge on 
taking the poor debtors’ oath. See act to amend the Rev. 
Sts. $ 1. 

The case cited by Archbold from 2 Brod. & Bing., shows 
that the taxes, which were held to be proveable against a bank- 
rupt, were “church and highway-rates,’ which are different 
from taxes for the support of the government. And it never 
could have been intended that congress should have power to 
release state taxes. 

The defendant had authority, under the warrant directed to 
the treasurer and collector, and the power conferred on him 
as deputy, to arrest the plaintiff. By the Rev. Sts. c. 15, $ 60, 
a treasurer, who is also collector, “and his deputies, shall have 
the same powers as are vested in collectors of taxes.” And as 
there is no provision for directing the warrant to a deputy col- 
lector, he cannot have the same power as the collector, unless 
he can serve the warrant, when directed to the collector only. 
If the objection were valid, (which is denied,) that the de- 
fendant could not serve the warrant, by virtue of his writteu 
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appointment, because it was made before the warrant issued, yet 
he might serve-it under a subsequent parol deputation. 3 Dane 
Ab. 62. But even if the defendant was not authorized to serve 
the warrant, the plaintiff is not entitled to this process. By 
_ St. of 1786, c. 58, de homine replegiando, persons “held by 
distress for taxes” were excluded from its provisions. And 
there is no reason to suppose that St. 1837, c. 221, was de- 
signed to extend this process to any case not within the former 
statute. 

A board of assessors is a court, within the St. of 1837. 
Such board has judicial authority as to valuations, may admin- 
ister oaths, and may hear and determine divers questions brought 
before them. See Rev. Sts. c. 7, $$ 19-24, 37, 44. c. 23, 
§ 35. 3 BI. Com. 24. 5 Mass. 559. 

Chapin, in reply. The cases cited from 1 Atk. 262 were 
decided on the ground that a surety, against whom an extent 
of the crown is taken out, and who pays the debt, may prove 
the same against his bankrupt principal. See also Archb. on 
Bankruptcy, (9th ed.) 179. 

In England there is a lien on property for most taxes ; and 
for that reason there is no occasion for proving them as claims 
against a bankrupt. Probably it is otherwise as to church and 
highway rates, and that they are therefore proved. 

The case of Peirce v. City of Boston does not decide the 
case at bar. A tax may be proveable under the bankrupt act, 
though it is neither a judgment nor contract, within the statute 
of set-off. 

The omission to exclude persons, held by distress for taxes, 
from the benefit of St. 1837, c. 221, as was done in the St. of 
1786, c. 58, tends to show that it was the intention of the 
legislature to include them. 

Wupe, J. This is a writ of personal replevin, and the 
question is whether the plaintiff, at the time of the service, was 
in the custody of the defendant, by force of a lawful warrant, 
issued by a court of competent jurisdiction. The plaintiff was 
then in the defendant’s custody by virtue of an arrest made by 
him under a warrant from the assessors of the town of Men- 
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don, directed to Stephen Taft, duly appointed treasurer ana 
collector of taxes for that town; the defendant having been 
before appointed as his, the said Taft’s, deputy. The first ob- 
jection to the validity of the arrest is, that the assessors were 
not a court of competent jurisdiction. But whatever may be ~ 
the strict technical meaning of the word “ court,” we cannot 
doubt that a board of assessors was intended to be included 
by that term, within the meaning of St. 1837, c. 221, $ 1, on 
which this process is founded. If this were not the construc- 
tion of that section, every person arrested for the non-payment 
of his taxes would be entitled to his liberation, which it is impos- 
sible to suppose could have been intended by the legislature. 

It was also objected that the collector had no right to delegate 
his authority to his deputy to serve the warrant, before the same 
had been issued. But the defendant was not a special deputy, 
with a limited authority to serve the particular warrant on which 
the plaintiff was arrested, but a general deputy, by virtue ot 
the power given to the collector by the Rev. Sts. c. 15, $ 60; 
and, unquestionably, such an appointment of a deputy may be 
made at any time after the collector is appointed to his office. 

Another objection to the defendant’s authority is, that the 
warrant was not directed to the deputy. But we hold that this 
was not necessary. It was directed to the collector, and deliv- 
ered to the deputy, who was thereupon legally authorized, and 
bound, to execute the precept. Writs and processes in Eng- 
land are always directed to the sheriff only; but if delivered to 
his under-sheriff, he is bound to serve them; or he, as well as 
the sheriff, may make out warrants to his bailiffs to serve them 
Dalton’s Sheriff, 103, 117. Bac. Ab. Sheriff, H. 4. Kirby, 
240. Writs in this Commonwealth are directed to the sheriff 
or his deputy ; but this is required by the form of the writs as 
prescribed by statute. If, however, in such a case, a writ is 
not so directed, it is matter of form only, and does not make 
the service of the writ unlawful. And so it was decided in 
Hearsey v. Bradbury, 9 Mass. 95. 

We are therefore of opinion that the arrest in this case was 
lawful, and that this writ cannot be maintained It was cone 
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tended by the plaintiff’s counsel, that the plaintiff, before the 
arrest, had been discharged from the payment of his taxes, by 
a general discharge under the bankrupt law. But this is no 
legal objection to the validity of the arrest. See Wilmarth v. 
Burt, 7 Met. 257. The officer was not bound, at his peril, to 
determine this question. If the plaintiff’s discharge has the 
legal operation contended for, (as to which we give no opin- 
ion,) he should have paid the taxes, and contested that question 
with the town. In proceeding against the officer, he has clearly 
mistaken his remedy, if he has any. 
Plaintiff nonsuit. 


—_————- 


Presipent, Directors, &c. or THE Worcester Bank 
vs. Luoyp W. We tts & another. 


When the drawee of a bill of exchange, who resides in New York, writes a letter 
there to the drawer, who resides in this State, accepting the bill, which was drawn 
in this State, the contract of acceptance is made in New York, and is governed 
by the law of that State; and the bill must be presented there to the acceptor 
for payment. 

By the law of New York, an acceptance of a bill of exchange, “ written on a paper 
other than the bill, shall not bind the acceptor, except in favor of a person to whom 
such acceptance shall have been shown, and who, on the faith thereof, shall have 
received the bill for a valuable consideration.” A. drew a bill on B. in New York, 
and procured it to be discounted at a bank: B. afterwards wrote a letter to A 
accepting the bill, and A. exhibited the letter to the officers of the bank. Hela 
that the bank could not maintain an action against B. on his acceptance. 

A promise to accept a bill of exchange is a chose in action, on which no one 
besides the immediate promisee can maintain a suit in his own name. 


Assumpsir on an alleged acceptance of a bill of exchange 
and on an alleged promise to accept it. The bill declared on 
was this: ‘ Farnumsville, March 3d 1842. Six months after 
date, pay to the order of Peter Farnum, fifteen hundred dollars, 
value received, which place to account of your obt. servts. 

Farnum & Wright. 

To Messrs. Wells & Spring, New York.” 

The parties submitted the case to the court, on the following 
agreed statement: On the 3d of March 1842, and for some 
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years previous thereto, Farnum & Wright, the drawers of the 
bill declared on, were manufacturers of cloth, at a place called 
Farnumsvil e, in Grafton, in this county. On that day, they for- 
warded 38 bales of shirting to the defendants, commission mer- 
chants in the city of New York, to be sold by them for the 
benefit of the drawers. On the same day, said Farnum & 
Wright drew the bill declared on, and sent, per mail, an 
invoice of the goods, with notice of the said bill, to the defend- 
ants, who were domiciled in New York. On the same day, said 
Farnum & Wright offered the said bill, indorsed in blank by 
Peter Farnum, one of the drawers, at the banking-house of the 
plaintiffs, for discount, stating all the foregoing facts, and assur- 
ing the plaintiffs that the bill would be duly honored. They had 
previously, at sundry times, drawn bills on the defendants, which 
had been discounted by the plaintiffs under the same circum- 
stances, which the defendants had accepted and paid. Where- 
upon the plaintiffs discounted the bill declared on, of which 
$500 were paid to the drawers, and the balance was carried to 
their credit as a deposit. The next week, $500 more were 


paid to the drawers, as part of their said deposit. The balance | 


has never been paid nor demanded; the drawers becoming 
bankrupts soon after the second payment, to wit, on the 10th 
or 12th of said March. On the 16th of said March, the plain- 
tiffs, not knowing of the writing or the existence of the letter 
of acceptance hereafter mentioned, indorsed the bill, by their 
cashier, and transmitted it to a bank in New York, and that 
bank caused said bill to be protested for non-acceptance, and, 
at the maturity thereof, caused it to be protested for non- 
payment. 

On the Sth of March 1842, the defendants wrote the follow- 
ing letter to the drawers: ‘New York, March 8th 1842. 
Messrs. Farnum & Wright. Gentlemen: We have your two 
favors 25th ult. and 8d inst., with invoice of 38 bales shirt- 
ings, which shall on arrival receive our best attention.” (Here 
were inserted remarks on the dull state and prospects of the 
market.) ‘As our market now stands, we should prefer not 
advancing over 44 cents on your shirtings. We hope to get, 
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of course, much more than will cover this price ; but we wish 
to feel ourselves secure under any state of things. Your draft 
for $1500 will be duly accepted; but in future shipments, 
please draw at the rate of 44 cents per yard. We will duly 
advise you, as we progress in sales. Yours, &c. 

Wells & Spring.” 

This letter was mailed at Providence, R. I., and received by 
said drawers, at Grafton, on the 10th or 11th of the same 
month, and was afterwards delivered by them to the plaintiffs, 
as evidence of the acceptance of said bill. 

The following statutory provisions are in force in the State of 
New York: “No person within this State shall be charged as 
an acceptor on a bill of exchange, unless his acceptance shall 
be in writing, signed by himself or his lawful agent. If such 
acceptance be written on a paper other than the bill, it shall 
not bind the acceptor, except in favor of a person to whom such 
acceptance shall have been shown, and who on the faith thereof 
shall have received the bill for a valuable consideration.” 1 Rev. 
Sts. of N. York, Part II. c. IV. Tit. II. $$ 6, 7. 

Burnside, for the plaintiffs. The defendants’ letter was an 
acceptance of the bill. 2 Met. 406. Wynne v. Raikes, 5 Kast, 
514. Bayley on Bills, (2d Amer. ed.) 154, 164, 168, 172. 
Story on Bills, $$ 242, 244. And the New York S¢., men- 
tioned in the statement of facts, does not affect this case. 
Ist. Because the bill in question was a foreign bill, (12 Pick. 
483,) and that St. was intended to apply only to inland bills. 
The words are, ‘no person within this State shall be charged,” 
&c. It would be mischievous to legislate so as to disturb the law 
merchant in other States. The English St. 1 and 2 Geo. IV 
c. 78, requiring an acceptance to be in writing on the bill, 
extends, in terms, only to inland bills. Such also is the true 
construction of the New York statute. 2d. Because, if that St. 
applies to foreign bills, it relates only to the evidence by which 
an acceptance is to be governed, or the remedy, or the time 
within which the remedy is to be sought; and all this is mere- 
ly local, and does not touch the validity of the acceptance. 
Story on Bills, $ 137. McClees v. Burt, 5 Met. 198. Pear- 
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sall v. Dwight, 2 Mass. 84. Cahill v. Bigelow, 18 Pick. 369. 
3d. Because the contract is between a citizen of this State and 
a citizen of New York, and the suit thereon is brought here. 
Baker v. Wheaton, 5 Mass. 511. Watson v. Bourne, 10 Mass. 
337. Russell v. Blanchard, 13 Mass. 1. Braynard v. Marshall, 
8 Pick. 194. Wynne v. Jackson, 2 Russell, 351. James v. 
Catherwood, 3 Dowl. & Ryl. 190. In Story on Bills, $$ 158, 
166, 167, fault is found with some of these decisions. But it 1s 
upon the gratuitous assumption, that by the understanding of 
the parties, a note, payable generally, is, by the law of the con- 
tract, payable where it is made. 

In Williams v. Wade, 1 Met. 82, which may be relied on 
against this third position, it does not appear that the indorsee, 
whose rights were held to depend on the law of Illinois, was not 
a citizen of that State. 

The acceptance now in question was not made in New 
York, but here ; so that the law of New York, whatever it is, 
does not apply. The acceptance by letter operated as such 
when it was received here. The defendants might have taken 
back the letter, which they sent to Providence to be mailed, 
before it reached the drawers. Cox v. Troy, 1 Dowl. & Ry]. 
38, and 5 Barn. & Ald. 474. Bentinck v. Dorrien, 6 East, 
199. Or the drawers might have refused to take that accept- 
ance, and have insisted upon an acceptance on the bill. 

The protest of the bill for non-acceptance, while the holders 
were not aware that it had been accepted, does not prevent 
their now insisting on the acceptance. Bayley on Bills, (2d 
Amer. ed.) 172, 183. Fairlee v. Herring, 3 Bing. 625. 

The count on the promise to accept does not come within the 
New York statute, provided the plaintiffs relied on the promise. 
They negotiated the bill toa bank in New York for the purpose 
of presenting it for acceptance, and they relied on the letter for 
payment by the acceptors, though the letter was not seen by 
them before they discounted the bill. The difficulty, if there 
be one, on this count, is that the promise was not made directly 
to the plaintiffs. 

Bacon, (Barton was with him,) for the defendants If the 
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letter distinguished the bill from all others, sufficiently to make 
it a binding acceptance, within the rule in 2 Met. 406 — which 
is denied —still it was not a promise to accept. When it ap- 
pears, from the whole of a letter, that an acceptance was not 
intended, it will not be construed as an acceptance, though the 
word “accept”? be used. Musgrove v. Hudson, 2 Stew. 464. 
See also 1 Stephens Nisi Prius, 827, 828. The letter, in this 
case, was an acknowledgment of having received advices, &c. 
The goods had not been received ; and the drawees meant to 
say that if the goods should arrive, and things remained as they 
were, they should accept. ‘They were advised of the drawing 
of the bill, but they were not requested to accept, and did not 
intend to accept, unless they should be in funds. And if their 
letter was an acceptance, as to the drawers, yet the plaintiffs 
cannot avail themselves of it, as they did not take the bill on the 
credit of the letter. Miln v. Prest, 4 Campb. 393. Neither 
the letter nor the bill shows (as was shown in Carnegie v. Mor- 
rison, 2 Met. 381) that the promise was intended for the bene- 
fit of a third party. See McEvers v. Mason, 10 Johns. 214. 
Goodrich v. Gordon, 15 Johns. 12. Ontario Bank v. Worthing- 
ton, 12 Wend. 598. Russell v. Wiggin, 2 Story R. 213. 

If the letter was a promise to accept, it was to accept in 
New York, and advance money on goods consigned. If it 
was an acceptance, it was a promise to pay, and to pay in 
New York, where the consignees resided; and such must have 
been the understanding of both parties. Story’s Conflict of 
Laws, $$ 317, 347. The contract, if any, was: made in New 
York, where the ultimate consent of the defendants was given ; 
and must be governed by the laws of that State. McIntyre v. 
Parks, -3 Met. 207. Story’s Conflict of Laws, $¢ 242, 319. 
Boyce v. Edwards, 4 Pet. 111. Story on Bills, $$ 137, 164. 
Williams v. Wade, 1 Met. 82. Russell v. Wiggin, ubi sup. 
Springer v. Foster, 6 Law Reporter, 109, and 2 Story R 
887. Carnegie v. Morrison, 2 Met. 381. Warren v. Copelin, 
4 Met. 594. 

Before the letter was seen by the plaintiffs, the defendants 
might have revoked the contract; and as the drawers became 
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bankrupt before the plaintiffs saw the letter, there was a revoca- 
tion in law, and the defendants had a right to refuse to accept 
the bill. Chit. on Bills, (6th ed.) 169, 170. Beawes Lex Mer- 
catoria, as cited in 5 East, 519. 

The count on the promise to accept cannot be maintained. 
The promise was made, if at all, to the drawers, and the indor- 
sees cannot sue for a breach of it. Johnson v. Collings, 1 East, 
104. Chit. on Bills, (6th ed.) 169. 

Wipe, J. Upon the facts agreed, the general question is, 
whether there has been a valid acceptance of the bill declared 
on; and that depends on two other questions, which have been 
ably argued by the counsel. The first is, whether the contract 
of acceptance was made in this Commonwealth, or in the State 
of New York: The second is, whether the validity of the con- 
tract of acceptance is to be determined by the law here, or by 
the law of New York. 

The first question is, we think, settled by the principles laid 
down in Carnegie v. Morrison, 2 Met. 381. In that case, the 
defendants’ agent in Boston contracted, in their behalf, with 
John Bradford, that they would accord a credit in his favor, on 
the usual terms and conditions, for the sum of £3000 sterling. 
The letter of credit was forwarded to the plaintiffs, who were 
merchants in Gottenburg, requesting them to draw on the de- 
fendants, who were bankers in London, for that amount; which 
was accordingly done. That case, and another involving the 
same principles, were ably argued by counsel and fully consid- 
ered by the court. It was decided that the letter of credit was 
a contract made in this State; and we consider that decision, 
and the principles laid down therein, as conclusive of the pres- 
ent question. If this case differs from that, the difference is 
more favorable to the defendants; for in that case the contract 
was to be performed in a foreign country, and in this, the defend- 
ants’ contract was made and to be performed in New York. It 
was argued, for the plaintiffs, that the defendants’ letter, promising 
to accept the bill, was not a completion of the contract, until it 
was received by the drawers, Farnum & Wright. But we do 
not so consider it. When the defendants agreed to their request, 


OCTOBER TERM 1844. 113 


-— —_—- —_-_— ro  SSXhOoOnmnna9>- + 


Worcester Bank v. Wells & another. 


and put their letter in the mail, the contract, we think, was com- 
plete. If the defendants made any binding promise, it was made 
in New York, and to be performed there. A presentment of the 
bill for payment here would not have been a good presentment. 
If the validity of the contract is to be determined by the law of 
New York, it is clear that the defendants are not liable as accep- 
tors. By the statute referred to, a promise to accept, in a letter, 
or on any other paper than the bill itself, is not an acceptance, 
where the party has not taken the bill on the faith of such 
promise. And it is agreed that this bill was discounted by the 
plaintiffs without any knowledge of the letter of acceptance. 

The second question to be decided is, whether the validity of 
the contract is to be determined by the lex loci, or the lex fort ; 
and this question, we think, is clearly settled, although there 
have been conflicting decisions as to the revenue jaws of a 
foreign State. But those decisions are distinguishable from 
cases of other contracts. They refer to contracts made in one 
country, to be executed in contravention of the revenue laws of 
a foreign State, and not to contracts made in a foreign State, 
to carry on smuggling against its laws. Judge Story is of opin- 
ion that contracts of the latter description would be void every 
where, and his opinion seems to us to be founded on well estab- 
lished principles, and is only seemingly inconsistent with the 
doctrine that a court cannot take notice of the revenuc laws of 
a foreign State. The cases in which this doctrine has been 
held were not founded on contracts made in contravention of 
its laws, and therefore are not inconsistent with the general 
principle, that a contract, void by the law of the place where it 
is made, is void every where. Judge Story remarks, that this 
is as clearly settled as any thing can be; and we think the 
remark is fully supported by the authorities and well established 
principles. Story on Bills, ¢ 137, and Conflict of Laws, $ 242. 
In Williams v. Wade, 1 Met. 82, it was decided that a note 
made in Illinois and indorsed there, was a contract to be gov- 
erned by the law of that State. 

Weare therefore of opinion that the defendants are not by law 


‘jable as acceptors; and it is quite certain that the plaintiffs cannot 
10 * 
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maintain their action on the defendants’ promise to accept. That 
is a chose in action, not negotiable or assignable, so as to ena- 
ble the assignees to maintain an action in their own names. 

| Plaintiffs nonsuit. 


—_——. 


Samvet Hoventon & another vs. Toe Manvuracturers’ 
Murvau Free Insurance Company. 


A policy of insurance against loss of a woollen factory by fire contained this proviso. 
“If the representations made in” the application of the assured for insurance “do 
not contain a just, full and true exposition of all the facts and circumstances in 
regard to the condition, situation, value and risk of the property insured, so far as 
the same are known to the said applicants, and are material to the risk; or if the 
situation or circumstances affecting the risk thereupon shall be so altered or changed, 
by or with the advice, agency or consent of the assured, or their agent, as to increase 
the risk thereupon, without the consent of this company,” (the underwriters) “ this 
policy shall be void.” There were annexed to the application of the assured various 
questions by the underwriters, and a notice that it was expected that the answers 
thereto would meet the requirements of the underwriters’ office; one of which re- 
quirements was, that an examination should be had of the insured premises, thirty 
minutes after work. Among the written answers of the assured to said questions 
were these: The factory is worked from ‘‘5 o’clock A. M. to 84 o’clock P. M. 
Sometimes extra work will be done in the night.”? “ No ‘watch is kept in or about 
the building ; but the mill is examined thirty minutes after work.” 

Held, that the representations of the assured were legally adopted and embodied in the 
policy, as part of the contract, to the same effect as if they had been therein set 
forth at large. 

Held also, that although the answers of the assured were representations, rather than 
warranties, and were therefore sufficient, if the statements therein, of the facts 
relied on as the basis of the contract, were made in good faith, and were substantially 
true and correct, as to existing circumstances, and were substantially complied with, 
so far as they were executory 3 yet that, subject to this qualification, it was a condi- 
tion precedent to the liability of the underwriters, that the answers should contain a 
just, full and true exposition of all the facts and circumstances in regarid to the con- 
dition, situation, value and risk of the property insured, so far as known to the 
assured, and material to the risk. 

Held also, that although the assured were themselves the owners and occupants of the 
property insured, and made the application for insurance, yet the question whether 
they knew certain facts and circumstances respecting it, which were omitted, or 
not accurately stated, in their answers, was a question of fact to be left to a jury. 

Held also, that the representations made by the assured, as to certain usages and 
practices observed at the factory, concerning the modes of conducting their busi- 
ness, and the precautions taken to guard against fire, amounted to a stipulation that 
such modes of conducting their business should substantially continue to be adopted, 
and such precautions substantially continue to be taken, during the term of insur- 
ance; and that a discontinuance thereof by the assured, or by those entrusted by 
them with the management of the property, without the consent of the underwriters, 
would render the policy void, by virtue of the proviso therein respecting an altera- 
tion or change in the situation or circumstances affecting the risk. 
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Held also, that the answers of the assured were to be construed with reference to the 
requirements of the underwriters, as specified in the notice accompanying the ques- 
tions; and that a mere literal conformity and compliance would not be sufficient. 

Held also, that the assured were hound, by their representation that the mill was 
examined thirty minutes after work, to make such examination thirty minutes after 
the extra work, as well as after the other work. 

Held also, that the question, what is a cessation of work at the factory. from which 
the thirty minutes are to be computed, is a question for the jury, under all the 
circumstances of each particular case. 


Assumpstr on a policy of insurance against damage or loss 
by fire. The policy was dated July Ist 1843, and the defend- 
ants thereby insured Samuel Houghton & Co. “ to the amount 
of $14,000, viz: $2,000 on one undivided half of the woollen 
mills and fixtures by them occupied, situated in Grafton, Mass. ; 
$2,000 on machinery therein; $6,000 on stock therein ; and 
$4,000 on stock in the wool-house building; the risk ending 
on the first of January 1844, at noon.” There was this proviso 
in the policy, viz: “If the representations made” (by the 
plaintiffs, in their application for insurance,) ‘‘do not contain a 
just, full and true exposition of all the facts and circumstances 
in regard to the condition, situation, value and risk of the 
property insured, so far as the same are known to the said 
applicants, and are material to the risk; or if the situation or 
circumstances affecting the risk thereupon shall be altered or 
changed, by or with the advice, agency or consent of the 
assured, or their agent, so as to increase the risk thereupon, 
without the consent of this company,” (the defendants,) “ this 
policy shall be void.” The representations referred to in this 
proviso were contained in the written answers made by the 
plaintiffs to thirty six printed questions annexed to the policy. 
At the end of these questions, the following notice was also 
printed: ‘It is expected that the answers to the aforegoing 
questions will meet the requirements of this office, which are,” 
(among others) “ that a cask of water, and buckets, will be kept 
in each story,’ and ‘that an examination will be had, say 
thirty minutes after work.” Among the aforesaid questions and 
answers were these: ‘13. What provision is made for extin- 
guishment of fires, by engines, pumps, water-casks, buckets, or 
otherwise ?”’? Answer. ‘ Water-casks are placed in each room, 


116 WORCESTER. 


Houghton & another v. Manufacturers’ Mutual Fire Ins. Co. 


containing water, and pails are kept in each room. ‘There is a 
force pump used to convey water into the second and third 
stories.’ ‘14. Is a watch kept constantly in the building? 
If no watch is constantly kept, state what is the arrangement 
respecting it.” Answer. ‘No watch is kept in or about the 
building, but the mill is examined thirty minutes after work.” 
«21. During what hours is the factory worked?” Answer. 
“5 o'clock A. M. to 84 o’clock P. M. Sometimes extra work 
will be done in the night.” 

At the trial before the chief justice, it was admitted by the 
defendants, that the woollen mill was burnt on the night of the 
30th of December 1843, and that property, of the value stated 
in the policy, belonging to the plaintiffs as stock, was consumed 
by the fire; and it was admitted by the plaintiffs, that a consid- 
erable part, in value, of said stock, consisted of wool partly 
manufactured, which was stored in the upper loft, attic or 
garret, of the principal building. 

After the plaintiffs had made out a prima facie case, the de- 
fence was stated to be as follows: That the policy and the ap- 
plication were to be construed together, in order to determine 
what was the contract of the parties: That the statements 
made in the application, and especially the answers to the usual 
questions, were stipulations, in the nature of conditions prece- 
dent, for the truth of the matters stated, so far as they were 
material to the risk, and that if not true, so far as they were 
material to the risk, although not wilfully false, nor made with 
intent to deceive, they discharged the underwriters: That, so 
far as these answers stated usages, practices, and modes of con- 
ducting business at that factory, in the nature of precautions 
against fire, and tending to diminish the risk of fire, the assured 
were bound to observe all such practices and modes of conduct- 
ing their business, and continue'to use all such precautions ; and 
that if they failed so to do, the underwriters were discharged. 

The first ground, relied upon by the defendants, was an al- 
leged misrepresentation as to the structure of the main building | 
and the uses to which the several stories were applied; and that 
no mention was made of using the garret for storing wool, &e 
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The second ground respected the precautions to be taken, and 
usages observed, during the term of insurance; to wit, that no 
examination was made of the mill, at or about thirty minutes 
after the close of work at night, conformably to the representa- 
tion in answer to the 14th question. Another ground was, that 
no water-cask was placed or kept in the fourth story. 

Evidence was offered by the defendants, tending to establish 
the facts in regard to these several points of their defence. 

In reply to these grounds of defence, the plaintiffs contended, 
that in point of law the several statements made in the appli- 
cation were merely representations, and that, if fairly made, 
and true in substance, though not strictly accurate, there was 
nothing to avoid the policy on that ground. ‘That if a state- 
ment as to circumstances and general condition of things is 
substantially correct, and not false in any particular material to 
the risk, the assured may recover: ‘That these statements were 
not warranties; and that though the application was referred 
to in the policy, the answers were referred to as “ representa- 
tions,’ and not as warranties, and that if it should appear, 
upon the whole evidence, that these representations were in all 
material respects true, both as to the facts as they then existed, 
and were expected to exist during the continuance of the risk, 
the plaintiffs would have a right to recover. 

The plaintiffs offered evidence tending to rebut the evidence 
offered by the defendants, and to prove the substantial truth of 
the representations, in all material points. But they did not 
offer proof (nor claim to recover on the ground) that any exam- 
ination of the factory was made, half an hour after the actual 
termination of the work, when extra work was done there after 
half past 8 o’clock P. M., though it was in evidence, that for a 
part of the time, and for a month next preceding the time of the 
fire, “the factory had been worked, in some of its departments, 
for some time later than half past 8 o’clock at night.” 

A nonsuit was entered, subject to the opinion of the whole 
court, after the chief justice had made a ruling upon the first 
seven of the points hereinafter decided by the court. 

C. Allen & Washburn, for the plaintiffs. The clause in the 
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policy, that the statements in the plaintiffs’ answers should con- 
tain a true and full exposition, “so far as is known by the appli- 
cants,” was introduced. for the purpose of altering the law pre- 
viously applied to representations. Macdowall v. Fraser, 1 
Doug. 260. 1 Phil. Ev. (2d ed.) 214, 215. The parties in- 
tended that none but fraudulent representations should avoid 
the policy ; and the construction should be according to that 
intent. 1 Phil. Ins. (2d ed.) 231, 232. 3 Stephens Nisi Prius, 
2093. But it was-ruled at the trial, that the truth of the rep- 
resentations was a condition precedent to the plaintiffs’ right of 
recovery. 

The strictness which is required in contracts of marine insur- 
ance is not applied to insurance against fire; because the risk 
S generally assumed after an actual examination of the insured 
premises by skilful agents of the underwriters; and open and 
notorious facts, therefore, are not required to be stated by the 
assured, 1 Phil. Ins. (2d ed.) 233. 3 Kent Com. (3d ed.) 
373. 

It is sufficient if a representation be true in substance, and its 
not being inserted in the policy as a warranty shows that the 
underwriters do not require it to be literally true. 1 Marsh. Ins. 
(3d ed.) 458. Beaumont on Ins. 49. De Hahn v. Hartley, 
1 T. R. 345. Jefferson Ins. Co. v. Cotheal, 7 Wend. 72. 
Mackie v. Pleasants, 2 Binn. 371. Delonguemare v. Trades- 
men’s Ins. Co. and Stebbins v. Globe Ins. Co. 2 Hall, 589, 632. 

A change in the condition of the property, if temporary, and 
made without the knowledge of the assured, does not avoid a 
policy which contains no warranty. 1 Phil. Ins, (2d ed.) 414, 
415. Catlinv. Springfield Fire Ins. Co. 1 Sumner, 434. Shaw 
v. Robberds, 6 Adolph. & Ellis, 75. Dobson v. Sotheby, Mood. 
& Malk. 90. Underwriters are not discharged by the careless- 
ness of the servants of the assured. Copeland v. N. E. Marine — 
Ins. Co. 2 Met. 432. 3 Stephens Nisi Prius, 2123. Hammond 
on Ins. 40. 1 Phil. Ins. (2d ed.) 585, 634. Waters v. Mer- 
chants Louisville Ins. Co. 11 Pet. 213. 

The representation, that the mill was examined thirty mmutes ; 
after work, referred to the past only; or if it related to the 
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future, it did not extend to the extra work. Snyder v. Farmers’ 
Ins. & Loan Co. 13 Wend. 92, and 16 Wend. 481. Ham- 
mond on Ins. 85, 86. 3 Stephens Nisi Prius, 2083, 2120. 

It was a question for the jury, whether the risk was increased 
by the omission to examine the mill thirty minutes after work. 
Columbian Ins. Co. v. Lawrence, 2 Pet. 25. Stetson v. Massachu- 
setts Mutual Fire Ins. Co. 4 Mass. 330. Curry v. Commonwealth 
Ins. Co. 10 Pick. 535. Grant v. Howard Ins. Co. 5 Hill, 10. 
Livingston v. Maryland Ins. Co. 6 Cranch, 274. M’Lanahan 
v. Universal Ins. Co. 1 Pet. 170. Deblois v. Ocean Ins. Co. 
16 Pick. 308. | 

Newton, for the defendants. The reference, in the policy, 
to the application and answers, made them a part of the con 
tract. Blaney v. Rice, 20 Pick. 62. Magoun v. Lapham, 21 
Pick. 135. Davis v. Rainsford, 17 Mass. 207. Routledge v. 
Burnell, 1 H. B. 254. Oldman v. Bewicke, 2 H. B. 577, note. 
Tarleton v. Staniforth, 5 'T. R. 695. Worsley v. Wood, 6 T. R. 
710. The statements in the answers are to be regarded as war- 
ranties, and not as representations merely. Kenyon v. Berthon, 
1 Doug. 12, note. And if what the plaintiffs knew, or must 
be supposed to have known, was wrongly stated, the policy is 
thereby avoided. Macdowall v. Fraser, 1 Doug. 260. Carter 
v. Boehm, 3 Bur. 1909. lew York Bowery Fire Ins. Co. v. 
New York Fire Ins. Co..17 Wend. 359. Shirley v. Wilkinson, 
1 Doug. 306, note. 

The contract must be understood to have been, that the usages 
at the mill, as to precautions against fire, should be continued ; 
especially as there was a provision that no change should be 
made which would increase the risk, And the answers of the 
plaintiffs are to be construed with reference to the defendants’ 
requirements, which were attached to the application, The 
examination of the mill, thirty minutes after the cessation of the 
work, was as necessary when extra work was done as at other 
times, and the omission to make the examination discharged the 
defendants. 

Suaw, C. J. The contract of insurance against fire, as used 
and practised by the mutual insurance companies in this Com- 
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monwealth, depending upon the operation and effect of the act 
of incorporation and the by-laws, and the policy and written 
representations in each particular case, is somewhat new and 
peculiar ; and the rules applicable to it have not been very fully 
and definitely settled by judicial decisions. For this reason, as 
well as on account of its importance to the parties, in point 
of amount, it is necessary to consider the present case with care. 
A nonsuit was ordered at the trial, subject to the opinion of the 
court upon various questions of law, which it was supposed 
would embrace the whole merits of the case. The court being 
of opinion, that in one particular the questions, decided as ques- 
tions of law, should have been left to the jury, on the evidence, 
as questions of fact, the nonsuit is to be set aside and a new 
trial ordered. | 

Upon several questions of law discussed at the argument, the 
court have come to an opinion, which it may be proper and con- 
venient to the parties to state, in order to regulate the course 
inquiry on another trial. 

1. The court are of opinion that the policy, by the manner 
in which it refers, in terms, to the application and representa- 
tions, does legally adopt and embody them as part of the con- 
tract, to the same effect as if they were recited and set forth at 
large in the policy. 

2. That the application and the various answers contained in 
it, being termed “representations” in the policy, are rather to be 
regarded as having the legal effect of representations than of 
warranties, as understood in the law of marine insurance, though 
partaking in some measure of the character of both. They are 
like representations, in requiring that the facts stated shall be 
substantially true and correct, and, so far as they are executory, 
that they shall be substantially complied with ; but not like war- 
ranties, in requiring an exact and literal compliance. It is 
enough, therefore, if these statements, relied on as the basis of 
the contract, are made in good faith and without intent to 
deceive ; that they are substantially true and correct as to exist- 
ing circumstances, and substantially complied with, so far as 
they are executory and regard the future. 


— 
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3. With the qualification above mentioned, the fact, that 
the representations made in the application do contain a just, 
full and true exposition of all the facts and circumstances in 
regard to the condition, situation, value and risk of the property 
insured, so far as the same are known to the applicants, and 
are material to the risk, is a condition precedent to the liability 
of the defendants; and if, in any particular material to the risk, 
they do not contain such just, full and true exposition, the com- 
pany are not bound. 

4. The proviso in the policy, that it shall be void, if the ap- 
plication does not contain a just, full and true exposition of all 
the facts, has this limitation; ‘‘ so far as the same are known to 
the applicants.” 

At the trial, it was stated. as a conclusion of law, that if the 
applicants and assured were owners of the estate, they must be 
presumed to know certain facts respecting it. The court are of 
opinion that this was erroneous, and that the question whether 
the facts, if misrepresented, were known to the applicants, was a 
question of fact, to be left to the jury upon the evidence. The 
considerations referred to, as founding a legal conclusion of 
knowledge, are all fit and proper to be submitted to a jury ; 
such as, that the assured and applicant is himself the owner of 
the property, and may be presumed to be acquainted with its 
condition ; that the matter relates to things open and visible, 
things capable of distinct knowledge and not depending upon 
estimate, opinion, or mere probability; things in respect to 
which an owner is bound in honesty and good faith to know, 
takes upon himself to know, and usually does know ; these, and 
all other pertinent evidence bearing on the question, are to be 
left to the jury, with directions that if they are satisfied from 
all the evidence, and can reasonably infer, that the assured did 
know the fact as it really existed, in regard to which misrepre- 
sentation is imputed, they are to find that he did know it; 
otherwise, not. 

5. There is another clause in the policy, to which the atten- 
tion of the court was drawn at the argument, which is this: 
“Tf the situation or circumstances, affecting the risk upon the 
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property insured, shall be altered or changed, by or with the 
advice, agency or consent of the assured or their agent, so as to 
increase the risk thereupon, without the consent of the company, 
the policy shall be void.” The court are of opinion, that this 
was a stipulation and condition, without a substantive compli- 
ance with which, the company, from the time of its happening, 
would cease to be bound by the contract. This provision binds 
the assured, not only not to make any alteration or change in 
the structure or use of the property, which will increase the risk, 
but prohibits them from introducing any practice, custom or 
mode of conducting their business, which would materially 
increase the risk; and also from the discontinuance of any pre- 
caution, represented in the application to be adopted and prac- 
tised with a view to diminish the risk. The clause in question, 
as well as the preceding clause, refers to the application and 
the representations contained in it. Taking this clause with 
the representations, we think the legal effect is, that so far as 
these representations set forth certain usages and practices 
observed at the factory, as to the mode of conducting their busi- 
ness, and as to precautions taken to guard against fire, it is not 
only an affirmation that the facts are true at the time, but in 
effect a stipulation, that as far as the assured, and all those 
entrusted by them with the care and management of the prop- 
erty, are concerned, such modes of conducting the business 
shall be substantially observed, and such precautions substan- 


tially continue to be taken, during the continuance of the 


policy. 

By a substantial compliance, we mean the adoption of precau- 
tions, if not exactly those stated in the application, precautions 
intended to accomplish the same purpose, and which may be 
reasonably considered equally or more efficacious. For instance ; 
when it is stated that ashes are taken up in iron hods, it would 
be a substantial compliance, if brass or copper were substituted, 
So. when it is represented that casks of water, with buckets, are 
kept in each story, if a reservoir were placed above, with pipes 
to convey water to each story, and found by skilful and experi- 
enced persons to be equally efficacious, it would be a substan- 
tial compliance, 
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6. But in cohstruing these representations, both as to existing 
facts, and as to future precautions to be taken, a mere literal 
conformity and compliance would not be sufficient. Good 
faith, as well as the terms of the contract, requires that it shall 
be a full and just, as well as true exposition. These answers 
are to be construed in reference to the requirements of the 
office, and specified on the back of the application, and referred 
to in the questions; and they are to be so construed as to meet 
these requirements, and conform to them, when it can be done 
consistently with the terms of the answers. For instance ; the 
answer to No. 13 states that water-casks are placed in each 
room. This answer would be literally true, if a small vessel, 
having the shape and bearing the name of a cask, were so 
kept; but it would not be a full and just statement, nor a sub- 
stantial compliance with the undertaking of the assured. That 
undertaking requires a substantial compliance, by keeping a 
cask of water of a size adapted to the required security, and 
holding a sufficient quantity to extinguish a sudden fire begin- 
ning to kindle in such story. 

7. One other point was taken, respecting which an opinion 
was asked for and given at the trial. It related to the repre- 
sentation and the practice in respect to the examination of the 
factory. The representation was contained in the answer to 
the 14th question, as follows: “Is a watch kept constantly 
in the building? If no watch is constantly kept, state what is 
the arrangement respecting it.” Ans. “No watch is kept in 
or about the buildings; but the mill is examined thirty minutes 
after work.” ‘This question referred to the requirements of the 
office, on the last page of the representation, amongst which is 
this, viz: “that an examination will be had, say thirty minutes 
after work.” 

Question 2Ist was this: ‘“ During what hours is the factory 
worked?” The answer was, “from 5 o’clock A. M. to S$ 
aelock P. M. Sometimes extra work will be done in the 
night.” 

Two questions were made at the trial. First; whether this 
representation of the usual practice amounted to any condition 
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or stipulation that it should be continued. It was ruled at the 
trial, and the whole court are now of opinion, that as this exam- 
ination was manifestly intended as a substitute for a constant 
watch ; as it was one which the assured had it in their power to 
make or cause to be made; as it was one of the precautions 
tending to secure the property against danger of fire, and tend- 
ing to its safety ; it was one which, as a general practice, the 
assured were bound to follow ; although an occasional omission, 
owing to accident, or to the negligence of subordinate persons, 
servants or workmen, not sanctioned nor permitted by the 
assured, or by their superintendent, manager or agent, might 
not be a breach or non-compliance. 

The second question under this clause regarded the time at 
which the examination was to be made. The question as under- 
stood at the trial, was this; whether, if the factory work was 
continued during extra hours in the night, that is, after half past 
8 P. M., the examination should be made at half an hour after 
the cessation of actual work, or half an hour after the time 
fixed in the 2lst answer, as the usual hour of the cessation of 
work. On this question, considering the purpose of the exam- 
ination, and considering that the object of the examiner would 
be, by the sense of sight or smell, to detect any latent fire or 
fire beginning to kindle, arising from sparks from the extin- 
guished lamps, spontaneous combustion, friction of machinery, 
or otherwise; as this could be best accomplished after the mills 
were stopped, and the operation of the factory for the night had 
ceased, and the persons employed in it had left, I was of opinion 
that the examination must be made at thirty minutes after the 
cessation of the actual work of the factory, and that an exami- 
nation thirty minutes after the time fixed by the 21st answer, as 
the usual time for closing work, if the factory did continue 
in operation, was not a substantial compliance with this stipula- 
tion. And the court are of opinion, that this direction, in the 
case supposed, was right, and that such is the correct construc- 
tion of the contract. The assured had represented that the 
usual hour for the cessation of work was half past eight; yet, 
having represented that the factory would sometimes be worked 
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during extra hours in the night, they had a right so to work, 
without impairing the contract. But if they thought fit, for 
any cause, to change the hours of work, so that it should con- 
tinue to a later hour in the night, they must see that the exami- 
nation be made at thirty minutes after the actual cessation of 
work. 

8. But another question is now presented, which was not 
distinctly raised at the trial,and in regard to which, the evi- 
dence was not fully reported; and it is this: What is the 
cessation or termination of work; or, in other words, what is 
the meaning of thirty minutes after work, within the meaning 
of the answer to the 14th question? As there is to be a new 
trial on other grounds, we think it proper to state the opinion 
of the court upon this point; although, through misapprehen- 
sion of the counsel, or of the court, or otherwise, it was not 
raised at the trial, or presented on the report. 

The question as to what is a termination of work, within the 
meaning of this contract, is*partly a question of law and partly 
a question of fact. ‘The intentions of the parties, if they can be 
ascertained, are to govern; and these are to be learned from 
the language used, construed in connection with every part and 
clause in the contract, the subject matter respecting which they 
are used, and the obvious purposes of each stipulation. 

That the assured were-bound to make an examination, at 
thirty minutes after work, is the construction of law on the 
contract; what is the cessation of work, is a question of fact 
for the jury, depending upon the circumstances, and having in 
view the object and purpose of the stipulation, which was, to 
have an examination at such time as will conduce to the safety 
of the building. As some of the sources of danger are the con- 
tinuance of fires and lights, and the friction of machinery, so 
long as the general work of the factory and operation of the ma- 
chinery continues, a jury must find that the work had not then 
ceased, and could not be warranted in finding otherwise. If, on 
the contrary, the gate were shut, the machinery all stopped, the 
fires and lights extinguished, and the operatives generally retired, 


it could hardly be said thatthe work had not ceased, although 
Lie 
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one or two persons should remain to do something which should 
create no danger of fire. The fact to be looked to is not that the 
persons employed have all left, or that the lights are all extin- 
guished, or that the machinery has wholly stopped, but the ter- 
mination of the time during which the factory is worked ; and 
this is an inference of fact, which may be influenced, more or 
less, by all these considerations. 

Now, between the full operation of the factory, and the entire 
cessation of work, extremes may be supposed on either hand, 
respecting which there could be no doubt. ‘There may be 
various intermediate stages, in which it would be the duty of 
the jury to determine, upon the particular combination of cir- 
cumstances, whether they constituted a cessation of the working 
of the factory, or not. If the general work of the factory has 
ceased, although a single machine may remain in operation for 
a special purpose, we think a jury should be instructed, that if 
such machine should cause no danger of fire, the examination 
should be made at thirty minutes after the cessation of the gen- 
eral work, and not after the stopping of the particular machine ; 
and this the rather, because the contract stipulates but for one 
examination ; and an examination after the cessation of the gen- 
eral work, being apparently most for the interest of both parties, 
may be presumed to be most conformable to their intentions. 
And so in the various cases, it will be for the jury to say, under 
the direction of the court, taking into view the purposes of the 
examination, and the nature of the work done, and the risk 
attending it, whether, within the meaning of this contract, the 
work of the factory, in the particular case, had terminated. 

New trial ordered 


a 
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Cuartes Brignam & another, Executors vs. Witt1am H 
WuHee.er & another. 


A testator, by his will, gave real and personal property to the children of nis nepnew, 
and their heirs and assigns forever, and appointed their father to be their guardian, 
without giving bonds, “ for the purpose of receiving and managing said property so 
given.” Held, that said appointment of a guardian was void, for want of authority 
in the testator; and that the will could not be so construed as to vest an estate in 
trust in the father of the children. 


Appeal from a decree of the judge of probate. 

The parties submitted the case to the court upon the follow- 
ing facts: Jonathan Wheeler, of Grafton, by his last will, 
(which was duly proved and allowed,) after disposing of part 
of his property, made this provision; to wit, ‘the residue 
and remainder of my estate [ order divided into two equal 
shares, and give and devise the same as follows, viz. one share 
or half to the child or children, now born or hereafter to be 
born, of my niece, Hannah A. Mills, (wife of Lewis Mills,) 
their heirs and assigns forever; and the other share or half to 
the children, now born or hereafter to be born, of my nephew, 
Jonathan D. Wheeler, their heirs and assigns forever. And I 
hereby appoint the said Lewis Mills, and the said Jonathan 
D. Wheeler, to be guardians of their respective children, with- 
out giving bonds, for the purpose of receiving and managing 
said property, so given to their respective children.” 

Said “residue and remainder” consisted of real and per- 
sonal property, and money. ‘I'he executors of said will (the 
appellants) presented to the judge of probate the first account 
of their administration, and therein charged the sum of $500, 
paid to Jonathan D. Wheeler, as guardian or trustee of his 
minor children, under said will. The judge appointed for said 
children a guardian ad litem, to appear in their behalf, and, after 
a hearing, disallowed said charge. The executors thereupon 
appealed to this court. 

It was agreed by the parties, that if said executors could 
awfully pay said money to said Jonathan D. Wheeler, and if 
his receipt therefor would be a good discharge to them for said 
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sum, the decree of the judge, disallowing said charge, should 
be reversed ; otherwise, that it should be affirmed. 

Newton & C. Allen, for the appellants. Though the testator 
had no power to appoint a testamentary guardian for the chil- 
dren of others, yet he had power to appoint a trustee. ‘This 
was his main purpose, which can and ought to be carried into 
effect, by reyarding as trustees the persons whom he named as 
cuardians. 8 Petersd. Ab. 240. Finlay v. King, 3 Pet. 346. 
Bartlet v. King, 12 Mass. 537. 2 Story on Eq. $$ 980, 981. 
1 Mad. Ch. Pract. (2d ed.) 553-555. Rev. Sts. c. 69, $ 2. 

Bacon, contra. The intention of the testator was to appoint 
guardians, and that the property should go into their hands, as 
guardians, and not as trustees. His words are to be presumed 
to have been used in their strict and primary sense, if such 
sense be applicable to the existing facts. Wigram on Extrinsic 
Evidence, 17. 

If there is a trust in this case, it is a trust forever, no limita 
tion being expressed. Whereas a guardianship would have 
terminated on the wards’ coming of age. Guardians have a 
mere naked power, but trustees have the legal estate. See 
1 Hilliard’s Ab. 214, and cases there cited. The intention of 
the testator would therefore be defeated, by giving the word 


“ ouardians” the meaning of trustees. The provision in the 


will, as to guardians, must be held void, because the testator 
had no authority to appoint them, (Rev. Sts. c. 79, $ 6,) and 
because there cannot be any cy pres execution of that provision. 

Wipe, J. The main question in this case is, whether Jona- 
than D. Wheeler took any estate or interest under the last will 


of Jonathan Wheeler; and it appears to the court very clear 


that he did not. The testator undertook to appoint him guard- 
ian of his own children, without giving bonds, for the purpose 
of receiving and managing the property given to them by the 
will. ‘This appointment the testator had no authority to make. 
He could only appoint a guardian for his own children. Rev. 
Sts. c. 79, § 6. The appointment, therefore, is wholly void. 

It has been argued that, to effectuate the intention of the 
testator, the will may be so construed as to vest an estate in 
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trust in Jonathan D. Wheeler, for the use of his children. But 
the language of the will is plain, and will admit of no such 
construction. 

The disallowance, therefore, to the executors, of the charge 
of $500 paid to Jonathan D. Wheeler, as guardian or trustee 
of his minor children, by the judge of probate, must be 
affirmed. 


Arap GILBERT vs. Cuartes A. Heparp. 


After proceedings have been had against an insolvent debtor, and his discharge has been 
refused on his appeal to the supreme judicial court, under St. 1838, ¢. 163, §§ 7, 8, 
he is not entitled to the benefit of that statute, on a new petition, unless he owes 
debts to the amount of $200, which were not proveable under the former proceed- 
ings. And if, on proof of his owing such debts to that amount, proceedings are had 
against him on a new petition, and he obtains a certificate of discharge, such certifi- 
cate will not discharge him from any debts that were proveable under the former 
proceedings, unless those to whom such debts were due, elect to prove them under 
the new proceedings ; which, tt seems, they may do. 


Prerition for a writ of prohibition. The petitioner alleged 
that Charles A. Hebard, on the 8th of April 1843, presented 
his petition to the judge of probate, for the benefit of the insol 
vent laws of this Commonwealth, and that such proceedings 
were had upon said petition, that the first and second meetings 
of said Hebard’s creditors were held, and that J. M. Fales was 
duly chosen his assignee: That at the second meeting of said 
creditors, held on the 9th of May 1843, and by adjournment on 
the 5th of June following, said Hebard applied to said judge 
for a discharge from his debts ; but that a majority of his cred- 
itors, who had proved their debts, objected to such discharge, 
and the same was refused by said judge: That said Hebard 
thereupon appealed to the supreme judicial court, duly entered 
his appeal, and applied to said court to be discharged; and 
that, after a hearing, it was adjudged by said court that such 
discharge should not be granted: ‘That the petitioner was a 
creditor of said Hebard, and duly proved a claim against him, 
before said judge of probate, and that the same was allowed: 
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That since the aforesaid judgment of the supreme judicial 
court, viz. on the 11th of January 1844, said Hebard made a 
new petition to said judge of probate for the benefit of the in- 
solvent laws, and that such proceedings were had on said peti- 
tion, that the first meeting of said Hebard’s creditors was held 
on the 3d of February 1844, when said Hebard (by his attor- 
ney) and the present petitioner attended, and said meeting was 
adjourned, by order of said judge, to the 19th of said February, 
notwithstanding the present petitioner objected to any action 
upon said Hebard’s petition. 

The prayer of the petition was, that said judge of probate 
might be enjoined and prohibited from proceeding any farther 
upon said petition, and that all proceedings thereon might be 
stayed, and said petition be dismissed. The reasons assigned 
for this prayer were as follows: ‘ Because the subject matter 
of said Hebard’s discharge as an insolvent debtor has already 
been heard and determined by the supreme judicial court, as 
aforesaid, so far as any debts, outstanding at the time of his 
former petition, still remain undischarged. And the petitioner 
shows that no part of his own debt aforesaid has been dis- 
charged ; nor, as he is informed and believes, has any part of 
the debts aforesaid, due from the said Hebard, been cancelled 
or discharged, beyond a very small dividend out of his estate, 
decreed by the judge aforesaid, upon a settlement of the account 
of said Fales, the assignee.”’ 

This petition was presented at the last April term, and the 
court then ordered notice to be served on said Hebard, that he 
might appear and show cause, &c., at the present term. He 
now appeared, and demurred to the petition. 

The judge of probate stated, in his answer to the petition, 
that on the 17th of January 1844, he issued a warrant to a 
messenger, on said Hebard’s petition, and that on the 20th of 
February 1844 an assignee of his estate was appointed ; that 
upon a suggestion that application would be made to this court 
for an injunction to stay proceedings, no further order had been 
taken in the case: That on a former process of insolvency 
against said Hebard, it appeared that the schedule of his debts 
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was imperfect ; but whether or not that was the cause of the 
refusal of his discharge by this court, he (said judge of probate) 
was wholly unadvised: That said Hebard claimed the issuing 
of a second warrant as a matter of right, and represented that 
a major part in interest of his creditors were desirous that said 
warrant should issue. 

F. H. Dewey, for the petitioner. 

Bacon, for Hebard. 

Witpr, J. This is a petition for a writ of prohibition to 
the judge of probate of this county, prohibiting any further pro- 
ceedings on the petition of Charles A. Hebard, an insolvent 
debtor, under the insolvent acts of this Commonwealth. It 
appears that on a prior petition of the said Hebard, such pro- 
ceedings had been had before his second petition, that his 
application for a discharge from his debts, on an appeal to this 
court, and on a hearing, had been refused. Upon these, and 
other facts alleged and admitted by the demurrer, and by the 
answer of the judge of probate, we are of opinion that there 
are not sufficient facts alleged to justify an absolute prohibition 
as prayed for, although a conditional or qualified prohibition 
may be well warranted. 

1. In the first place, we are of opinion that a second com- 
mission ought not to have been granted, unless it was averred 
and shown that the insolvent debtor owed debts to the amount 
of $200, not including in the computation any debts proveable 
under the first commission. The adjudication, in respect to the 
refusal to grant the application of the insolvent for a discharge 
from his debts, is conclusive, and is not open to readjudication 
under a new application; and if in fact there were not new 
debts amounting to $200, an absolute prohibition ought to 
issue, to stay all further proceedings. 

2. On the other hand, if new debts to that amount were 
proved to the satisfaction of the judge of probate, the proceed- 
ings under the second petition would be regular. But in such 
ease, no discharge is to be granted without excepting from its 
operation all debts which were proveable under the first com- 
mission, unless the creditors, whose claims were thus proveable, 
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should elect to come in and prove their debts under the second 
commission. 

3. Whether such creditors have a right to prove their debts 
under the second commission, is a question we are not now 
called upon to decide. But it.seems that they have a right to 
elect so to do. Their claims seem to rest on the same footing 
as fiduciary claims under the late bankrupt law, which have 
been allowed to be proved under a commission of bankruptcy, 
the creditors electing so to do, although otherwise their debts 
would not have been barred by a certificate of discharge regu- 
larly granted. 7 Met. 154, 155, 430. It would seem, there- 
fore, that a like right of election may be allowed in the present 
case. If, however, such creditors do come in and prove their 
claims under the second commission, they will be barred by a 
discharge regularly granted under that commission. Otherwise, 
unquestionably, they will not be barred, as the validity of their 
debts, and the remedy to recover them, cannot be affected by 
the proceedings under the second commission, unless they elect 
to come in and to become parties thereto. 

Qualified prohibition granted. 


Asa H. Waters, Administrator vs. ABRanam G, Ranpatu. 


A writ of error lies on a judgment of the court of common pleas, rendered on an 
appeal, pursuant to the Rev. Sts. c. 68, §8, from the decision of commissioners 
on an insolvent estate. 

A judgment rendered by the court of common pleas, in a case in which it has no juris- 
diction, may be reversed on a writ of error. 


Writ or Error, brought by the administrator of tne estate 
of Asa Waters, which was insolvent. The defendant in error 
presented to the commissioners, appointed to receive and ex- 
amine the claims against said estate, a claim exceeding $300, 
and appealed from their decision thereon to the court of com- 
mon pleas; and at the last March term of that court, said claim 
was determined in favor of the claimant, and judgment was 
thereupon rendered for him. This writ of error was sued out 
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to reverse that judgment. ‘The error assigned was, “ that said 
court of common pleas had not authority to render judgment in 
said case, they not having jurisdiction over the matter of appeal 
of said Randall; but that said appeal should have been made 
directly to the supreme judicial court.” 

The defendant in error moved that the writ might be quashed, 
“because a writ of error does not lie to the court of common 
pleas, sitting as a court of appeal in the trial of a matter or 
issue arising out of proceedings in the probate court; and 
because the plaintiff” (in error) “had a remedy by appeal from 
the judge of probate’s decision allowing this judgment to be 
filed among the list of claims against the estate of said Asa 
H.’s intestate; and for divers other good and sufficient rea- 
sons,” &c. 

Bacon, for the defendant in error. 

F. H. Dewey, for the plaintiff in error. 

Wipe, J. This is a writ of error to reverse a judgment ot 
the court of common pleas; and the defendant moves that the 
same may be quashed, on two grounds. Ist. Because no writ 
of error lies to the court of common pleas sitting as a court of 
appeal, in the trial of an issue, arising out of the proceedings of 
the probate court, allowing the claim of a creditor against an 
insolvent estate. 2d. And because the plaintiff’s remedy was 
by appeal from the decision of the commissioners of insolvency. 

As to the first reason for the motion, it has been argued that 
the proceedings in the court of common pleas were not accord- 
ing to the course of the common law. But we are of opinion 
that, by Rev. Sts. c. 68, $ 8, the proceedings were strictly accord- 
ing to the course of the common law. ‘That section provides 
that “ any person, whose claim shall be disallowed in whole or 
in part by the commissioners, and any executor or administra- 
tor, who shall be dissatisfied with the allowance of any claim, 
may appeal from the decision of the commissioners, and the 
claim shall thereupon be determined at common law; and it 
shall be tried and determined, in like manner as if an action 
had been brought therefor by the supposed creditor against the 
executor or administrator.” Formerly, the law required a writ to 
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be sued out in such case. St. 1784, c. 2. But this formality 
was deemed unnecessary ; and by $ 10 of c. 68 of Rev. Sts. it 
is enacted, that “at the term of the court, at which the appeal 
is entered, the supposed creditor shall file a statement in writing 
of his claim, setting forth briefly and distinctly all the material 
facts which would be necessary in a declaration for the same 
cause of action; and the like proceedings shall be thereupon 
had in the pleadings, trial, and determination of the cause, as in 
an action at Jaw, prosecuted in the usual manner.” It is clear, 
therefore, that the proceedings in the court of common pleas 
were according to the course of the common law. 

The other ground of the defendant’s motion is equally unten- 
able. The plaintiff in error could not take an appeal from the 
judgment of the court of common pleas, unless it was founded 
upon matter of Jaw apparent on the record ; and this is not 
alleged. The objection, as made by the counsel of the defend- 
ant in error, relates to an appeal which was allowed from the 
decision of the judge of probate, which is wholly immaterial. 

Motion to quash overruled. 

The judgment of the court of common pleas was afterwards 
reversed, for the cause set forth in the assignment of error. 
(See Kempe v. Kennedy, 5 Cranch, 185. Jordan v. Dennis, 
7 Met. 590. Sabine v. Strong, 6 Met. 270.) 


—_——- 


Wiuuram F. Barnes & another vs. Epuyraim Parker. 


When one of the parties to a suit, which is settled out of court, promises the other 
that he will “ pay all costs to be taxed by the court,” he is not liable to an action 
for those costs, until after he has received notice of the amount thereof. 


Assumpsir on this agreement: ‘In consideration of a settle- 
ment this day made between William F. Barnes and Aaron P. 
Barnes, and myself, I hereby agree to pay all costs accruing on 
the papers of reference between us, entered in the court of 
common pleas at Worcester, and recommitted to the referees, 
to be taxed by the court, as court fees. Ephraim Parker. 

Athol. May 30th 1842.” 
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The case was submitted to the court on the following facts 
agreed: ‘“ The plaintiffs claim, in this action, the sum paid by 
them for the entry of an award of referees returned to the 
court and recommitted to the referees between the parties. 
After the recommitment of the award, a settlement of the case 
was made, and the paper declared on contains the agreement 
made at the time of settlement. ‘The demand declared on 
was left with the plaintiffs’ attorney for collection, who ad- 
dressed a letter to the defendant, requesting him to pay the 
demand. Afterwards, and before suit brought, the defendant 
declined paying it; but neither the plaintiffs nor their attorney 
ever notified to the defendant the amount claimed, nor is there 
any evidence that said letter ever reached the defendant. At 
the June term of the court of common pleas in 1842, ‘ neither 
party’ was entered, by consent of parties, in the case in which 
the award was recommitted. No costs have ever been taxed 
in that case by the court or by the clerk of the court.” 

Brooks, for the plaintiffs. 

FE. H. Dewey, forthe defendant. 

Hussarp, J. It is argued, on the part of the plaintiffs, that 
the agreement declared on is a promise by the defendant to pay 
the costs in the case between them, or a sum which, if the ac- 
tion had passed into judgment, would have been the taxable 
costs; that the sum to be paid was equally within the knowledge 
of both parties ; and consequently, that no previous steps were 
required to be taken in order to enable the plaintiffs to sustain 
their action. 

It 1s very clear, that where the declaration 1s upon a contract 
to pay some debt or do some duty, as is set forth in the com- 
mon counts in assumpsit, the licet sepius requisitus is sufficient, 
without proof of a previous demand. So also, where the matter 
is equally within the conusance of both parties, no notice is 
required. But where the thing is more properly within the 
knowledge of the plaintiff than the defendant, then notice is 
required to be given, before commencing the action. And we 
are of opinion, that in the taxation of the plaintiff’s costs in a 
suit pending, the plaintiff has better means of knowledge than 
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the defendant as to the costs incurred by him, and which may 
be incurred by him, and are the subject of taxation. In the 
case of Harris v. Ferrand, Hardr. 42, Hardres, in discussing 
the question, in what cases notice is to be given, mentions an 
agreement ‘to pay the plaintiff’s costs of suit;” and this is 
cited with approbation by Comyns, in his Digest, Pleader, C. 73. 

In the present case, the agreement was to pay the costs to be 
taxed by the court, as court fees; to enable the clerk to do 
which, the plaintiff must, ordinarily, produce the papers. And 
we are of opinion that the defendant was under no obligation 
to go or to send to the clerk’s office in Worcester, to ascertain 
the costs; and that a taxation of them, on the request of the 
defendant, could not be binding on the plaintiffs, without notice. 

On the view thus taken of the case, it is unnecessary to 
decide whether the agreement related to costs that might accrue 
subsequently to the settlement by the parties, or to all the costs 
arising upon the entry of the action in the court of common 
pleas. 

The demand in this suit is very small, and would seem at 
first sight to be subject to the maxim, de minimis non curat lex. 
But in another view it illustrates the extent and excellence of 
our system of jurisprudence, which affords to every citizen, who 
feels that he is aggrieved in his legal rights, an appeal to the 
highest tribunal, for the ascertainment and protection of those 
rights. 

We are of opinion that the plaintiffs should have ascertained 
the amount of the taxable costs to be paid by the defendant, 
and have given him notice of the same before action brought. 


Judgment for the defendant. 
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Epmunp Parker, Administrator vs. Cuartes W. Green 
& another. 


The 57th rule of the court, requiring a party “to file a statement in writing of any 
specific or substantive matter of discharge or avoidance, which he proposes and in 
tends to give in evidence on trial,” does not apply to matter offered in evidence by 
way of rebutting the evidence introduced by the other party. 

A second mortgagee, who purchases and takes an assignment of the first mortgage, and. 
with the consent of his mortgagor, sellsa part of the mortgaged premises, and the 
wood growing on another part thereof, and receives the proceeds, is entitled by law, as 
against one who claims under his mortgagor, to apply those proceeds towards payment 
of the first mortgage, unless his mortgagor, when these proceeds are received, re- 
quests him to apply them towards payment of the second mortgage. 


Wair or entry to foreclose a mortgage of several pieces of 
land. The mortgage deed declared on was made to the de- 
mandant’s intestate, Jeremiah Green, by Charles Green, one of 
the tenants, on the 16th of September 1831, to secure payment 
of a note of the same date for $2000 and interest. The case 


went to trial on an issue joined by the demandant and Charles 
Le 
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W. Green, the other tenant, as hereinafter stated in the opinion 
of the court. 

Besides the mortgage declared on, the demandant gave in 
evidence a mortgage of the demanded premises made by Isaac 
Green, on the 9th of June 1826, to William Patten, and duly 
assigned to said Jeremiah Green after the date of said Charles’s 
mortgage to him. The tenant (Charles W. Green) gave in 
evidence the discharge of said Charles Green, under the insol- 
vent Jaw, and a deed of his assignee, dated October 27th 1840, 
conveying to said Charles W. the equity of redemption of the 
demanded premises; also a mortgage of the same premises, 
made by said Charles Green to Brewster & Pierce, on the 
28th of June 1838, and an assignment thereof to said 
Charles W. | 

Among other evidence, given by said tenant, was a mortgage 
deed made by him to said Jeremiah Green, on the 7th of 
November 1839, to secure a note of the same date for $500; 
which note (it was admitted) was paid to the demandant, as 
administrator of said Jeremiah, on the 11th of September 1841. 

John W. Proctor, a witness for the demandant, testified that 
in 1839 he had in his possession the mortgage (above men- 
tioned) from Charles Green to Brewster & Pierce, and that 
said Charles called on him several times, for the purpose of 
purchasing that mortgage and the note secured by it, and rep- 
resented himself as acting for said Charles W.; that the witness 
inquired of him respecting the other incumbrances on the land, 
and sold the said mortgage and note, and assigned them to said 
Charles W., taking in payment therefor said Charles W.’s note 
for $475, indorsed by said Jeremiah Green: That said 
Charles, in some of the conversations concerning the purchase 
of said mortgage and note, stated to the witness that there was 
a previous mortgage of the seme lands to Jeremiah Green for 
$2000, and interest thereon to the amount of $400, and 
another mortgage to Joseph B. Wilson for $1000, and interest 
amounting to $200; that said Charles W. could afford to pay 
$400 for the assignment of Brewster & Pierce’s mortgage, 
and that nu other person could afford to pay any thing for it. 
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That it was stated to him, by said Charles, that four acres of the 
mortgaged land had been sold to Elisha Green, and another 
piece to Thomas Gould, and that there was due, on said 
inortgage, to Jeremiah Green, the sum of $2400: That Charles 
W. Green was present, once or more, when said Charles was 
negotiating with the witness, but that said Charles “ did the 
. talking;” and the witness was not confident that Charles W. 
was present when said Charles made the statements above 
mentioned. 

The tenant objected to the admission of the statements 
made to the witness by Charles Green, but the objection was 
overruled. 

Joshua Prescott, a witness for the demandant, testified that 
he, as counsel for Jeremiah Green, had “done writing for him 
for several years;” that said Jeremiah, in November 1839, 
requested him to call on Charles Green; that he accordingly 
did so, and told him that Jeremiah was dissatisfied, and wished 
for the interest on the $2000 note secured by mortgage, 
and also a part of the principal, and that he would sue said 
Charles, unless a payment should be made: That reference 
was made by the witness, in his conversation with said Charles, 
to the mortgage declared on in the present suit, but that he did 
not remember that any precise amount was stated as due from 
Charles to Jeremiah. 

Thomas Gould, a witness called by the demandant, testified 
that he purchased of Jeremiah Green a lot of land mortgaged 
to him by Charles Green, and paid $500 for it; that Charles 
Green came to him and told him that Jeremiah was greatly in 
want of money, and wished him to buy it, saying that Jeremiah 
was unwell and not able to come and see the witness; that said 
Charles brought the deed of said land to the witness, and took 
the $500, and said he would carry it to Jeremiah, saying that 
it was “to go to sink a debt which he” (Charles) ‘owed to 
Jeremiah.” 

The demandant put into the case a bill and answer, and the 
evidence taken, in a suit in equity wherein said Charles W. 
freen was plaintiff, and the present demandant was defendant. 
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A part of this evidence was a deposition given by said Charles 
Green. 

On the note for $2000, secured by the mortgage declared 
on by the demandant, were several indorsements of payment ; 
but the testimony left it doubtful whether they were in the 
hand writing of Jeremiah Green or of Charles Green. 

The demandant insisted, that whatever sums of money had 
been received by Jeremiah Green, as proceeds of the lands 
mortgaged to him by Charles Green, had been applied to pay 
the debt secured by the Patten mortgage, and that he had a 
right so to apply them. The tenant thereupon moved for a 
postponement of the trial, on the ground of surprise; as no 
notice had been given to him that the Patten mortgage would 
be introduced into the case, or that any such application of said 
moneys would be insisted on. ‘The court overruled the motion, 
and the trial proceeded. 

The tenant gave evidence tending to show that the $1000, 
for which the above mentioned mortgage to Joseph B. Wilson 
was made by Charles Green, was paid to Jeremiah Green for 
the purpose of reducing the sum due on his aforesaid mortgage ; 
and that wood and timber, growing on some of the pieces of 
land mortgaged to Jeremiah Green, had been cut off and sold 
by him, and the proceeds applied towards the mortgage debt. 
(The particulars of the evidence given by the tenant, as to pay- 
ments, &c. are not necessary to the understanding of the points 
decided by the court.) 

The tenant insisted that he had the right, which was origi- 
nally the right of Charles Green, to apply the proceeds of all 
the mortgaged lands, sold by Jeremiah Green, to the discharge 
of the debt secured by the mortgage made by said Charles to 
said Jeremiah ; that Jeremiah had no right to apply those pro- 
ceeds to any other purpose, without the consent of Charles ; that 
Jeremiah had not in fact applied or attempted to apply them 
otherwise ; and that the consideration, mentioned in the deeds 
given by Jeremiah, of the lands so sold by him, was to be 
taken, in the absence of all controlling evidence, as showing the 
amount of those proceeds. 
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The judge before whom the trial was had instructed the 
jury, “that they, under the circumstances of the case, should 
decide what amount was paid by Jeremiah Green for tne 
Patten mortgage, and that interest should be charged upon that 
sum from the time of its payment; that they would then decide 
what sums said Jeremiah had received, and that they might 
apply the sums so received by him towards paying and satis- 
fying the amount so paid by him for said Patten mortgage, and 
the interest thereon ; and that the balance, if any, would go 
towards payment of the mortgage from said Charles to said 
Jeremiah: That said Jeremiah had a right, without the consent 
of said Charles, to apply the proceeds of said lands, mortgaged 
to him by said Charles, to the payment and satisfaction of the 
debt secured by the Patten mortgage, said Charles not having 
requested him, when said moneys were paid, to apply them 
towards payment of the debt secured by the mortgage made to 
him by said Charles.” 

The judge also permitted the demandant to give in evidence 
the Patten mortgage, and instructed the jury, that they might 
apply the moneys, received as aforesaid, to the payment thereof, 
though objected to by said Charles W. (as above mentioned) 
on the ground that no notice had been given him of any such 
matter. 

The jury found, by their-verdict, that $2380 were due on 
the mortgage from Charles Green to Jeremiah Green. The 
said Charles W. then moved “that the verdict be set aside and 
. a new trial granted, on account of the rulings and instructions 
aforesaid ; and because the verdict was against the evidence 
and the weight of evidence in the case, and not according to the 
law applicable thereto; and because the jury did not find, by 
their verdict, the issue submitted to them.” 

The argument was had at the last October term. 

H. H. Fuller, for C. W. Green. 

Buttrick, for the demandant. 

Huszsarp, J. This was a writ of entry to foreclose a mort- 
gage made by Charles Green to Jeremiah Green, deceased, of 
whose estate the demandant is administrator. The said Charles 
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Green, one of the tenants, disclaimed all title to the land de- 
manded, and filed a declaration that he should make no defence 
to the suit. Charles W. Green, the other tenant, pleaded the 
general issue, and filed a statement of his defence, that tle note 
secured by the mortgaged premises was paid. The issue being 
joined, the case went to trial between the demandant and the 
said Charles W. Green. The said Charles W. claimed the 
land demanded in the writ through the said Charles Green. 
The demandant joined them as tenants in the writ by virtue of 
the provision in the Rev. Sts. c. 107, $8, that “ the action may 
be brought, in the same manner as a writ of entry, against 
whoever is tenant of the freehold, and the mortgagor may, 
in all cases, be joined as a defendant, whether he then has any 
estate in the premises or not.” 

A question arose, whether the declarations of Charles Green 
could be given in evidence; it being objected by the said 
Charles W., that he had no interest in the suit, and that he 
might be called upon as a witness. But the presiding judge 
ruled that his declarations were admissible on the fact submitted 
to the jury, viz. whether the note, which the mortgage was 
given to secure had been paid by him; it being proved that in 
a previous suit between the same parties, in which the said 
Charles W. was plaintiff in equity, and the said Parker defend- 
ant, the said Charles, as witness for said Charles W., had sworn 
that he paid a prior mortgage on the: same premises, called the 
Patten mortgage, out of his personal estate, and consequently, if 


moneys, proceeding from sales of a part of the estate mortgaged, | 


could be appropriated to the payment of the note secured by the 
mortgage now in suit, he would be relieved from the payment 
of the note upon which the conditional judgment would be 
founded in case the demandant prevailed, and to which note 
the said Charles was a party. 

It is not necessary to consider the correctness of this ruling, 
_ because we are satisfied, on the report of the evidence, that the 
declarations of said Charles, of which the demandant offered 
evidence, were made when he was acting as the agent of said 
Charles W., and are to be received as a part of the res geste 
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Greenl. on Ev..$113. This, however, does not apply to the 
conversation between Prescott, the witness, and the said Charles. 
In that interview he was not acting as the agent of his son. 
The fact appears to have been that Prescott, who had drawn 
some of the deeds for Jeremiah Green, went at his request to 
see Charles Green, to demand payment of him of the interest 
due on the sum in dispute in the present action. This demand 
the plaintiff in this case had a right to prove, and what Prescott 
said, when he made the demand, in relation to it, was clearly 
admissible; and the answer of Charles Green, that he would 
see Jeremiah, was a part of the same transaction. But if it were 
otherwise, the words spoken were immaterial ; and therefore, if 
they had been erroneously admitted, it would be no cause for a 
new trial. 

In answer to the evidence offered by the tenant tending to 
show that the sales of parts of the mortgaged property were 
insufficient to pay the note secured by the deed set forth in the 
declaration, the demandant offered evidence of a mortgage, 
made by one Isaac Green to William Patten, of the same 
premises, and of the title of said Jeremiah to the same by as- 
signment, for the purpose of showing that the moneys arising 
from the sales of parts of the mortgaged property were applied 
to the payment of that mortgage. To the admission of this 
evidence the tenant, Charles W. Green, objected, on the ground 
that he was surprised by the introduction of it, and that no 
notice had been previously given of an intention to offer it; 
which the counsel contended was required by the 57th rule for 
the regulation of the practice in this court. 24 Pick. 401. 
But the objection was overruled, and the evidence was admitted. 
And we are of opinion that the evidence was properly admitted. 
It was offered by way of rebutting the testimony introduced by 
the tenant, and, as such, was not required, by the rule referred 
to, to be previously stated, upon any construction to be given 
to it; and as to the surprise alleged, it would seem, from the 
previous case between these same parties in relation to these 
mortgages, in which the present tenant was plaintiff in equity, 
and the demandant was defendant, that no such surprise 
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could have taken place by the offer of such testimony. But, as 
to this, it was a question resting upon the discretion of the 
judge on the trial of the issue, and is not matter of law for 
the consideration of the court. 

The point principally relied upon, by the counsel for the 
tenant, was that raised by him as to the appropriation of the 
payments. The facts upon which the point arose were these : 
The mortgage to Patten, and that to Jeremiah Green, which 
covered the same premises, contained a number of parcels of 
estate ; and after Jeremiah purchased the Patten mortgage, some 
of the parcels of land, at the request of Charles, were sold by 
Jeremiah, who received the purchase money. Some wood 
also was cut from three of the lots, and was sold; the proceeds 
of which he received. At the times when the money was re- 
ceived by Jeremiah, Charles gave no direction as to the 
appropriation of it. And it appears that afterwards Jeremiah 
did apply it to the discharge of the Patten mortgage, as he 
acknowledged that it was paid, and demanded payment of the 
money lent by him-on the mortgage now in suit, or the interest 
upon it. 

It is not necessary to discuss here the general principles 
which regulate the appropriation of money received by a credit- 
or who holds different demands against his debtor. But the law, 
as received in this Commonwealth, authorizes the person paying to 
make the appropriation, if he pleases. If he does not do it, the - 
creditor may make it, if done within a reasonable time, and 
before the relations of the parties have been changed in any ma- 
terial matter. And where no appropriation is made by either 
party, the law makes the appropriation, upon such principles as 
justice and equity between the parties may require; leaning, 
however, in the absence of any controlling circumstances, to the 
application of the money, which is paid, to the discharge of a 
debt unsecured, rather than to one which is secured. But in 
the present case the money was not paid by the debtor from 
sources independent of the security held by the creditor. The 
money.arose from the sale of a part of the mortgaged premises ; 
and in the absence of any agreement between the parties, or 
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request at the time by the debtor, how the money should be 
applied, we think the creditor had a perfect right, at any time, 
to apply it to the discharge of the preéxisting incumbrance on 
the estate mortgaged to him, and which he had been compelled 
to purchase in order to secure himself from loss by entry and 
foreclosure against him. Nor could the debtor be prejudiced 
by it; for, admitting both debts to be justly due, and 
secured by the same property, it was a matter of indifference 
to which notes the payments were applied. 

As to the motion for a new trial, on the ground that the 
verdict is against evidence, we are not satisfied in regard to the 
note given by Charles W. Green to Jeremiah Green on the 7th 
of November 1839, and finally taken up by him September 11th 
1841, whether any part of it has been applied to the payment 
of the money secured by the existing mortgage ; we therefore 
are of opinion that a new trial should be granted, upon condi- 
tion that the tenant admits that no part of the principal of said 
note signed by the said Charles Green, bearing date September 
16th 1831, for $2000, has been paid, nor any interest thereon, 
since September 16th 1839, unless the sum of $500 and the 
interest thereon, being the amount of Charles W. Green’s note 
to Jeremiah Green, bearing date November 7th 1839, and 
which was paid to his administrator, September 11th 1841, 
should be applied towards the discharge of it; and the jury 
are to determine whether the amount of said note of $500, or 
any part thereof, was accounted for by said Jeremiah Green in 
his life time, and if not, then the amount of such note and 
interest, or such part thereof as has not been accounted for, 
shall be deducted from said note of $2000 and interest, and a 
conditional judgment be rendered accordingly; and the de- 
mandant has liberty to amend the verdict, as prayed for, that it 
may conform to the declaration; and the verdict is to be set 
aside for the above purpose, unless the demandant agrees to 
allow the said note of $500 in part payment of the said note 
of $2000. 

VOL. VIII. 13 
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ProprietTors oF THE Locks & Canats on Merrimack River 
vs. Wituiam Reep & another. tr 


The indorser of a writ, sued out by an inhabitant of another State,is not discharged 
from his liability for costs by the removal of the plaintiff into this State during 
the pendency of his suit, and his thenceforward continuing to be an inhabitant of the 
State. 


In scire facias against the indorser of a writ, it is not necessary, in order to prove — 


the inability of the original plaintiff to pay the costs of his suit, to show that he 
was arrested and committed on the execution for costs: But the return of the offi- 
cer, on the execution, that he had made diligent search for the party’s property 
and could find none, and that he did not arrest him, because he had taken the ben- 
efit of the United States bankrupt act, is admissible in evidence: And if, in addi- 
tion to such return, it be shown that proceedings in bankruptcy were instituted 
against the party before the issuing of the execution against him, and that his prop- 
erty was afterwards assigned under the bankrupt law, the officer will be held 
justified in omitting to arrest him, and the evidence will be sufficient to prove his 
inability to pay the costs. 


Scire ractas against the indorsers of a writ sued out by Ben- 
jamin Melvin, when he was not an inhabitant of this State, against 
the plaintiffs, in an action in which they recovered judgment in 
this court, at the October term 1842, for $201-52 costs. 

At the trial before the chief-justice, the plaintiffs offered in 


evidence the execution against said Melvin, issued on the 3d of . 


January 1843, upon their said judgment for costs, and also the 
return thereon, which was as follows: ‘‘ Middlesex, ss. April 
11th 1843. By virtue of this execution, I have, made diligent 
search for the goods and chattels of the within named Benjamin 
Melvin, but could not find either within my precinct. On the 
9th of January last, ] demanded of said Melvin the money or 
other property of his, whereon to satisfy this execution, who 
refused, and said he had no property in his hands by which he 
could pay the same; he, the said Melvin, having taken the ben- 
efit of the late United States bankrupt law, previous to the date 
of this execution. I therefore did not arrest and commit him, 
the said Melvin, to either of the jails,as within ordered, and now 
return this execution in no part satisfied. 
Jos. Butterfield, Deputy Sheriff.” 

The defendants objected to the admission of that part of the 

officer’s return, which referred to the proceedings in bankruptcy ; 
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but it was admitted as competent, being responsive to the pre- 
cept of the writ of execution, and being the officer’s excuse 
(whether sufficient or not) for not arresting Melvin according 
to the command of said writ. 

The plaintiffs then offered evidence, to excuse the officer. for 
not arresting and committing Melvin, that on the 7th of March 
1843 a decree was passed by the district court, declaring the 
said Melvin a bankrupt; that this decree was: made in due 
course of law, on the petition of said Melvin, filed December 
17th 1842; that, pursuant to said decree, S. Ames was ap- 
pointed assignee, and that an assignment to him was executed, 
according to law, on the 8th of March 1843; and that said 
Melvin, on the 22d of said March, applied to said court fora 
discharge ; upon which application an order of notice was issued 
in due course. This evidence was objected to by the defend- 
ants, but was admitted. | 

The defendants then contended, that unless Melvin, against 
whom the’ execution for costs issued, had avoided, or had been 
arrested and committed, they were not liable as indorsers. But 
it was ruled, that the pendency of proceedings in bankruptcy, 
before the issuing of the execution, though commenced after 
the rendition of the judgment, if followed by a decree declaring 
the debtor bankrupt, and an assignment duly executed accord- 
ing to the bankrupt law of the United States, was a sequestration 
of Melvin’s goods and estate, and devested the same, by relation, 
from the time of his application, and was a sufficient excuse to 
the officer for not arresting him; and that this fact, together 
with the return of nulla bona, was competent and sufficient evi- 
dence of the inability of Melvin, within the meaning of the Rev 
Sts. c. 90, $ 11, to charge the defendants as indorsers. 

The defendants offered to prove that the said Melvin removed 
into this Commonwealth, and resided here some time before the 
termination of his said suit against the plaintiffs, and at the time 
of the rendition of said judgment against him for costs, and had 
remained here ever since. \'The plaintiffs thereupon admitted 
that such was the fact. It was ruled, however, that this fact 
constituted no defence to this action. 
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A verdict was returned for the plaintiffs, subject to the 
opinion of the court. Judgment to be entered on the verdict, 
if the above rulings were right; otherwise, a new trial to be 
granted, or the verdict to be set aside and the plaintiffs to be- 
come nonsuit, as the court may order, 


Wentworth, for the defendants. The removal of Melvin into | 


the State, before final judgment in his suit, exonerated the de- 
fendants from their lability as his indorsers. It is the intention 
of the Rev. Sts. c. 90, § 10, that if the original plaintiff be not 
within reach of the process of the court, some sufficient person 
within the State shall be liable for costs. 


Reasonable diligence must be used to obtain the costs of the | 


principal, before the indorser can be charged. And where the 
principal does not avoid, it appears, from the case of Ruggles v. 
Ives, 6 Mass. 494, that the return of an arrest on the execution 


is the requisite proof of his inability to pay. See also Herrick 


v. Richardson, 11 Mass. 234. McGee v. Barber, 14 Pick. 212. 
The only facts in the officer’s return are, that the officer could 
find no property, and that he did not commit Melvin, because 
he had taken the benefit of the bankrupt law. If bankruptcy 
excused the officer, he should have set forth the proceedings in 
bankruptcy, so that the court might judge of their sufficiency. 
See Cheney’s case, 5 Law Reporter, 19. Comstock’s case, ib. 
163. Ex parte Newhall, ib. 306. 
Hopkinson, for the plaintiffs. The defendants are liable, in 
case of the inability of Melvin, whether he were an inhabitant 
of the State or not; and the return of the officer that he could 
find no property, after diligent search, is conclusive evidence 
against the defendants that Melvin had no property within the 
officer’s precinct. Craig v. Fessenden, 8 Shepley, 34. Hark- 
ness V. Farley, 2 Fairf. 491. The dictum in Ruggles v. Ives, 
that the inability of the principal to pay the costs must appear 
from the officer’s return that he has suffered his body to be 
imprisoned, was extrajudicial. And it was decided in 2 Fairf. 
ubi sup., that parol evidence, not contradictory to the officer’s 
return, may be introduced concerning the ability or inability of 
the principal. In scire facias, matters in pais are often intros 
duced. See Cook v. Jones, Cowp. 727. 2 Saund. 72. note. 
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The plaintiffs had no oceasion nor right to do a useless and 
cruel act, by committing Melvin on their execution ; and the 
district court might have prohibited them, by injunction, from 
so doing. Winthrop’s case, 5 Law Reporter, 24. U. States 
v. Dobbins, ib. 81. If the plaintiffs had collected their full 
costs of Melvin, they would have gained an illegal preference, 
and might have been compelled to pay them to his assignee. 

Dewey, J.* The defendants, by indorsing the writ, assumed 
the general liability of indorsers, and that liability is not dis- 
charged by the fact proposed to be shown; viz. that Melvin, the 
plaintiff in the original suit, removed into the State, and was a 
resident here at and before the termination of the suit. ‘The 
right of a defendant to have an indorser furnished is not 
exclusively restricted to cases where the plaintiff is without the 
State. The only distinction is, that where the plaintiff is not 
an inhabitant of the State, the writ must, before the entry of 
the same, be indorsed by some sufficient person who is an inhab- 
itant of the State. But the court may, on motion, in all cases ° 
where it shall appear to them to be reasonable, require the 
plaintiff to procure a sufficient indorser. Rev. Sts. c. 90, $ 10. 

Have the proper steps been taken to charge the indorsers? 
By the Rev. Sts. c. 90, $ 11, ‘‘such indorser shall be liable, in 
case of the avoidance or inability of the plaintiff, to pay all such 
costs as shall be awarded aguinst the plaintiff.” Either avoid- 
ance or inability of the plaintiff is sufficient to charge the 
indorser. 

It is contended by the defendants, that where there is no 
avoidance, there must be an actual commitment to prison, or no 
sufficient evidence of inability will be furnished. We think 
that is too restricted a principle, and that inability may be 
shown by proof of facts of the character of those here offered in 
evidence. The omission to arrest and commit Melvin was well 
justified, by the proceedings in bankruptcy then pending, and 
the transfer of his property to an assignee ; and upon these facts 
veing shown in aid of the officer’s return, the plaintiffs are enti- 


* Hubbard, J. did not sit in this case. 
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tled toa judgment against the indorsers of the original writ. 
The rulings at the trial were correct, and judgment is to be 
entered for the plaintiffs, on the verdict. 


——_—_—_~ 


. Wituiam Bunker vs. Zacueus SHED. 


I. an action against an officer for not returning an execution, the docket of the 
attorney who took out the execution, containing an entry that it was delivered to 
the officer on a certain day, and his testimony that the entry was in his hand-writing, 
and that he should not have made it unless he had delivered the execution, or 
had known of its delivery to the officer, are competent evidence to prove that the 
execution was so delivered, although the attorney testifies that he has no recollec- 
tion of making the entry or delivering the execution. 

The date of a writ is, prima facie, the commencement of an action, though the date 
is only a day or two before the action would be barred by the statute of limita- 
tions, and though the writ is not served until several weeks after its date, and no 
reason is shown for the delay. 


Trespass upon the case. The writ was dated March 8th 
1841, and was served May 31st 1841. The declaration alleged 
that the plaintiff recovered judgment, at the December term of 
the court of common pleas, in 1834, against H. K. Breed and 
M. Lovering, for $24 costs of suit; that he took out execution 
on said judgment, on the 16th of February 1835, directed to the 
constables of Lowell, and returnable on the second Monday of 
March 1835; and on the 25th of said February delivered the 
same to the defendant, who was then one of said constables, te 
be duly executed and returned ; yet that the defendant utterly 
neglected and refused to return the same. 

At the trial in the court of common pleas, the plaintiff called 
Isaac O. Barnes Esq., as a witness, who testified that he for- 
merly practised law in Lowell, as a partner of T’. Wentworth 
Esq., the attorney of the plaintiff in this suit; that im the book 
called a docket, (which was produced in court,) in which said 
Barnes & Wentworth kept the entries of their suits, the follow- 
ing memorandum was made in the hand writing of the witness: 
“On nonsuit, Dec. T. 1834. Execution Feb. 16 1835. Del. 
Shed Feb. 25 1835.” The witness testified that he had no 
recollection whatever about making the memorandum, or deliv 
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ering the execution to said Shed, or of any thing relating thereto ; 
that he left Lowell soon after making said memorandum, and 
had not seen the book since, until it was brought into court; 
but that he should not have made the entry, had he not deliv- 
ered the execution to said Shed, or known of its being so 
delivered. A 

The defendant objected to the admission of this evidence to 
prove the delivery of the execution to him; but the objection 
was overruled. This was all the evidence, on this point, offered 
by the plaintiff. 

The defendant relied, among other things, on the statute of 
limitations. He called, as a witness, the officer who served the 
writ in the present action; and he testified that he believed 
he served it on the day when he received it; and that he 
“recollected this fact from a conversation he had with the 
defendant at the time of serving the writ.” He further testified, 
that the plaintiff’s attorney, who made the writ and delivered 
it to him for service, had his office in the same building with 
him, (the witness.) 

Upon this evidence, the defendant contended that the time 
which elapsed between the date and the service of the writ was 
sufficient to cast the burden of proof upon the plaintiff to show 
that the writ was made with an intention of immediate service ; 
and that, without such proof, the statute of limitations barred this 
action; six years having expired before the delivery of the writ 
to the officer. But “the court charged the jury, that the bur- 
den of proof was still upon the defendant to show that the 
action was barred ; and that if they came to the conclusion that 
the writ was made at the time it bore date, with an intention 
to cause it to be seasonably served on the defendant, before the 
term to which it was returnable, the commencement of the 
action was at the date of the writ.” 

The jury returned a verdict for the plaintiff, and the defend- 
ant alleged exceptions. 

Knowles, for the defendant. 1. As the plaintiff’s attorney 
who made the writ, and the officer who served it, occupied the 
same building, and the writ, though dated only a day ox two 
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before the action was barred by the statute of limitations, was 
not delivered for service until twelve weeks after its date, and 
no reason is shown for the delay, the action should not be held 
to have been commenced till the writ was served. See Park- 
man v. Crosby, 16 Pick. 301. Rev. Sts. c. 120, $11. If this 
action was seasonably commenced, then three or six months, 
according to the length of a vacation, may always be added to 
the six years which the statute makes a bar. Suppose this 
action had been against a sheriff for the default of his deputy, 
who, after the time during which the sheriff was liable for him 
had expired, had settled his accounts, and procured his bond 
to be cancelled; could a sheriff be made liable in such case, 
except by an entire evasion of the statute of limitations? 

2. The testimony of Barnes should not have been admitted. 
He did not remember either that he made the memorandum, or 
that he delivered the execution to the defendant, and therefore 
his testimony proved nothing more than would have been proved 
by any other person acquainted with his hand writing. If a 
witness cannot, from recollection, speak to a fact, only as he 
finds it in a written entry, his testimony will amount to nothing. 
1 Phil. Ey. (4th Amer. Ed.) 289. Doe v. Perkins, 3 T. R. 
752. The book, in which the entry was made, is neither a 
public record nor an account book; nor is the matter of the 
entry a subject of book charge. 

Wentworth, for the plaintiff, as to the first point, cited Gard- 
ner v. Webber, 17 Pick. 407, and Ford v. Philips, 1 Pick. 202; 
and as to the second point, North Bank v. Abbot, 13 Pick. 465, 
and the cases there referred to; Washington Bank v. Prescott, 
20 Pick. 339; Shove v. Wiley, 18 Pick. 558. 

Dewey, J. The evidence as to the delivery of the execution 
to the defendant was competent evidence. The book or regis- 
ter produced may not be entitled to the same degree of credit as 
the book of an officer of a bank, containing memoranda of notices 
to makers and indorsers of promissory notes discounted at the 
bank, or placed there for collection. Such books have an estab- 
lished character as evidence, and, as was held in cases cited by 
the plaintiff’s coursel, may be used in case of the death or the 
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absconding of the person making such entries. ‘I'he entry 
now relied upon may be well sustained without attributing so 
much weight to the register itself. It is sufficient for the pres- 
ent case to say, that it derives its efficacy from, and is made 
competent evidence by, the oath of the person who made the 
entry ; not, indeed, testifying directly that he has any recollec- 
tion of the fact stated in the registry, but from his statement, 
on oath, that he should not have made the entry upon the 
register, if he had not delivered the execution himself, or known 
such delivery to have taken place. Shove v. Wiley, 18 Pick. 
558. 

Upon the other point also, we think the ruling of the court 
was correct. ‘The making of the writ was, prima facie, the com- 
mencement of the action. Gardner v. Webber, 17 Pick. 407. 
The date of the writ was, therefore, in the first instance, to be 
taken as the period from which the computation of the six years 
was to be made. Such writ must have been made with the 
intention to have the same seasonably served, and the delay in 
procuring such service, in the present case, was proper evidence 
for the consideration of the jury ; but this fact imposed no new 
burden on the plaintiff. The whole matter was properly left 
to the jury to consider, and under such instructions as seem to 


us conformable to law. 
Exceptions overruled. 


SS 


Georce Lawrence vs. Jonn L. Fuetrcuer. 


A company of Shakers formed themselves into a community, in 1791, as a religious 
society, and entered into covenant relations with each other, as a church, according 
to their peculiar faith and tenets: In 180], they chose deacons and a clerk, and, 
by mutual agreement, under seal, appointed their deacons, and their successors in 
office, to hold the property of the church, and to have the management of its tem- 
poral concerns : In 1814 they remodelled their covenant, and thereby agreed on a new 
mode of appointing deacons, and denominated them “deacons or trustees,” and 
continued to them the same powers as before, with respect to their temporal 
concerns ; and this latter organization continued ever after. Held, that said com- 
pany was an unincorporate religious society, and entitled by St. 1811, c. 6, §3, to 
receive grants, and to manage the same, and to elect trustees, agents or officers 
therefor; and that an assignment of a mortgage, made to said company in 1830, 
was valid. 
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It is not necessary to the validity of a grant to an unincorporate religious society, 
that it should be made to the society, or to the deacons or trustees, by name. If 
it be made “to the trustees” of a society so clearly described as to distinguish it 
from al] others, it is a valid grant. 

It seems that the foreclosure of a mortgage may be opened, not only in the manner 
specified in the Rev. Sts. ce. 107, § 33, but by an express agreement of the parties, or 
by facts and circumstances from which an agreement may be satisfactorily inferred. 


Bite in equity to redeem eight square rods of mortgaged land 
situate in Littleton. It was alleged in the bill that the plainuff, on 
the 21st of November 1826, conveyed said land, and also eleven 
acres of woodland, to Pliny Blanchard, by a deed of mortgage, 
to secure payment of a note of the same date, given by the plain- 
tiff to said Blanchard, for the sum of $600, payable in three 
years, with interest: That said Blanchard afterwards, while he 
was lawful owner of said deed and note, by his deed duly executed 
and delivered, fora valuable consideration, released and quit- 
claimed said woodland to the plaintiff, on the plaintiff’s paying to 
him $200 “towards and upon said mortgage deed and note ;” 
and that the plaintiff, after making the aforesaid payment, also 
paid other sums to said Blanchard, on said note, while he was the 
owner thereof and of said mortgage deed: That said Blanchard, 
on the 24th of March 1840, by his deed of that date, conveyed 
all his interest in said eight square rods of land, and the building 
thereon, to Seth Blanchard, and Simon T. Atherton of Harvard 
in the county of Worcester, to have and to hold to them, and 
-heir heirs and assigns, forever; and that said Seth and Simon, 
on the 13th of April 1840, by their deed of that date, conveyed 
all their interest in said land and building, ‘“ acquired under and 
by virtue of the aforesaid deed of mortgage, and note and con- 
veyance of the said Pliny Blanchard to them,” to John L. 
Fletcher, the defendant, to hold to him, his heirs and assigns, 
forever: That the condition of said mortgage was broken 
before the aforesaid conveyance was made to said Seth and 
Simon; that the note secured by said mortgage has not been 
fully paid; and that the defendant entered upon said land, con- 
veyed to him as above, on or about the day of said conveyance 
to him, and has ever since held and occupied the same: ‘That — 
the plaintiff did not know whether the defendant thus entered for 
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condition broken, or for the purpose of taking the rents and 
profits: That the plaintiff has the right in equity of redeeming 
said land, and desires to redeem the same; and that he had, in 
order to tender and pay to the defendant the sum justly due on 
said mortgage deed and note, requested the defendant, on. the 
26th of March 1842, to render an account of the money due on 
said note, and of the rents and profits of said land so held by 
him, and of the money, if any, paid by him for taxes, repairs, 
&c.; but that the defendant then and there refused so to 
do, and denied the plaintiff’s right of redemption; pretending 
that the said Pliny Blanchard, being seized of the premises 
sought to be redeemed, on the 30th of August 1830, by his 
deed of that date, transferred and assigned said mortgage and 
premises, and the note secured by said mortgage, to the “ Trus- 
tees of the United Society in Harvard in the county of Worces- 
ter,’ to have and to hold to said trustees, and their successors 
in office forever, whereby said trustees became seized of said 
premises, in fee and. in mortgage, and that they thereafterwards, 
on the 3d of April 1834, entered upon said mortgaged premises, 
for the purpose of foreclosure, and afterwards held and con- 
tinued quiet possession thereof for the space of three years 
then next ensuing; so that no interest in said premises was con- 
veyed to said Seth and Simon by said Pliny, nor by said Seth 
and Simon to the defendant: That the plaintiff then and there 
denied and now denies, that there is or ever has been any body 
of men known in law as the Trustees of the United Society in 
Harvard, or that the said Pliny Blanchard ever made any such 
assignment of said deed of mortgage, or of said premises, or of 
said note, to. said trustees, or that there was any such entry 
under any such assignment into said mortgaged premises, for 
the purpose of foreclosure ; or that said trustees ever held quiet 


‘and peaceable possession of said premises, under any such entry, 


for the purpose of foreclosure; or that said Seth and Simon con- 
veyed to the defendant any interest in said premises ; or that 
the plaintiff’s right of redemption is foreclosed; That after 
Said pretended assignment and entry, and after the time when 
the defendant pretends that the plaintiff’s right of redemption 
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was foreclosed, and before the conveyance of said Seth and — 
Simon, and before they assumed to act as trustees as aforesaid, 
and before the 24th of March 1840, the plaintiff paid to Jona- 
than Chandler (who assumed to be one of said trustees, and to 
act in such capacity, and who then had said mortgage deed 
and note in his possession, and assumed to act as the lawfully 
authorized agent of such trustees and of said Pliny Blanchard, 
and all persons interested in said mortgage deed and note,) 
divers sums of money towards the principal and interest then 
due upon said note, and said Chandler then and there applied 
said sums in part payment and satisfaction of said mortgage 
deed and note; whereby the plaintiff’s right to redeem said 
mortgaged premises was prevented from being foreclosed by 
any such entry and holding of possession, as aforesaid, by such 
trustees, as was, and now js, pretended by the defendant. 

Wherefore the plaintiff prayed that the defendant might 
answer, and render an account. 

The answer of the defendant averred that on the 30th of 
August 1830, and for a long time before, there was, and still 
is, a body of men known in law as the Trustees of the United 
Society in Harvard, invested with full powers by law to receive, 
enter upon, hold, possess, and, for a valuable consideration, to 
convey personal and real estate; that said Pliny Blanchard, 
being seized of the mortgaged premises, and being the lawful 
ywner of said note, by his deed, made on said 30th of August 
1830, for a valuable consideration, conveyed said mortgage, 
and the premises therein described, to the Trustees of the 
United Society in Harvard in the county of Worcester, and 
also at the same time assigned and delivered to them the note 
secured by said mortgage, to have and to hold said premises 
to said trustees, and their successors in office forever ; whereby 
said trustees became seized of said premises in fee and in mort- 
gage ; and that they, after the condition of said mortgage was 
broken, viz. on the 3d of April 1834, made open and peaceable 
entry into said premises, by and with the consent of the plaintiff 
in writing on said mortgage, in the presence of two witnesses, 
expressed under the hand of the plaintiff, for the purpose of 
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foreclosing the plaintiff’s right of redemption ; and said trustees, 
having entered for the purpose aforesaid, held and continued 
peaceable possession of said premises, for said purpose, for the 
space of three years next ensuing, and until the 30th of April 
1840, whereby the plaintiff’s right of redemption was forever 
foreclosed ; that said trustees, being thereto legally authorized, 
_ conveyed said eight square rods of land and the building 
thereon, by their deed made on said 30th of April, to the de- 
fendant, to have and to hold the same to him and ‘his heirs 
and assigns forever, whereby he became seized thereof in fee 
and wholly discharged of all right of the plaintiff to redeem the 
same. 

The defendant did not admit, in his answer, that Pliny Blan- 
chard, while he was the lawful owner of said mortgage deed 
and note, released the woodland to the plaintiff, as alleged in 
the bill, or that the plaintiff paid $200, or any other sum, on 
said note; but the defendant did admit, in his answer, that he 
was informed and advised, that on the 24th of March 1840, said 
Pliny conveyed all his interest in said eight square rods of land, 
and the building thereon, to Seth Blanchard and Simon T. 
Atherton, as alleged in the plaintiff’s bill. 

The plaintiff filed a general replication, and the case was sub- 
mitted to the court on the bill and answer, and the following 
facts agreed by the parties: 

“« As early as 1791, a sect of Christians, denominated Shakers, 
formed themselves into a church and religious society, signed a 
covenant, and lived together in one community, in the town of 
Harvard ; consecrated their property to the church, according to 
the provisions of their covenant; and worshipped together ac- 
cording to their peculiar faith. Ata meeting of the church on 
the 2d of March 1801, they chose deacons and a clerk, and all 
the members, by a writing under their hands and seals, agreed, 
among other things, that the deacons and their successors in 
office should hold the property of said church and have the 
management of all its temporal concerns. On the 19th Decem- 
ber 1814, the said church remodelled their covenant, and 
made it more full and formal, agreed upon a different mode of 

VOL. Vill. 
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appointing deacons, and denominated them deacons: or trus- 
tees, continuing to them the same. powers and duties as before, 
in relation to their temporal concerns. Prior to August 30th 
1830, the said church altered their covenant in some particulars, 
calling it the constitution or covenant of the church of the United 
Society in the town of Harvard, continuing to the deacons or 
trustees the same powers and duties as before; and in 1831 
all the members belonging to said. church signed and sealed 
this covenant, a copy of which is to be produced at the hearing. 

“This church has been, and still is, in possession of a large 
amount of property, real and personal, which has always been 
under the management of their trustees or deacons. On the — 
Ist of January 1825, Pliny Blanchard was duly appointed trustee, 
with Nathaniel Robbins, who was then in office. Said Robbins 
having been discharged on the 20th of October 1828, Jonathan 
Chandler was appointed first trustee, and continued in that — 
office until August 12th 1839, when he was discharged, and 
Seth Blanchard was appointed in his stead, and. still continues 
in office. Pliny Blanchard continued in office until the 29th of 
August 1830, when he was discharged, and Hosea Winchester 
was appointed in his stead, and continued in office until the 3d of 
June 1835, when he was discharged, and Simon T. Atherton 
was appointed in his place, and continues still in office. 

“On the 2lst of November 1826, Pliny Blanchard lent to 
the said George Lawrence (the plaintiff) $600, of money 
belonging to said church, and took his note for the same 
secured by a mortgage, which note and mortgage are the same 
that are mentioned in the plaintiff’s bill. 

‘On the 30th of August 1830, said Pliny Blanchard assigned 
said mortgage and note to the Trustees of the United Society 
in Harvard, and delivered the same to the persons then acting 
as trustees as aforesaid. On the 3d of April 1834, the said 
George Lawrence (the plaintiff) gave possession of said mort- 
gaged premises to the said Jonathan Chandler and Hosea Win- 
chester, who acted as trustees as aforesaid, for the purpose of 
foreclosing, and this in presence of two witnesses, and signed in 
writing on the back of said mortgage deed. On the 2d of May 
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1836, Jonathan Chandler executed a quitclaim deed of all his 
interest of the second parcel of land (the woodland) described 
in said mortgage, which quitclaim deed, for the purposes of 
this trial, is to be taken to have been duly acknowledged and 
recorded. 

‘“‘Four receipts have been given by the said Jonathan Chan- 
dler to the plaintiff, for certain sums of money received by him 
of said plaintiff, viz. one of $24, dated May 3d 1837; one of 
$50, dated October 14th 1837 ; one of $25, dated November 
21st 1837; and one of $20, dated August. Ist 1839. The 
first of said receipts was expressed to have been ‘for interest 
on a note’ held by said Chandler against said Lawrence; the 
second and third receipts were expressed to have been ‘in: part 
of a note’ held by him against said Lawrence ; and in the third, 
the said Chandler promised ‘ to account for’ the said $20. 

“The note referred to in the three first of these receipts is the 
same note above mentioned as secured by said mortgage. 

“The plaintiff, on the 10th of April 1840, having money, 
called on said Seth Blanchard, at Harvard, and requested him 
to state what was due on said note, and: told him he was ready 
to redeem the premises. Said Blanchard informed him that 
they had sold the premises to John L. Fletcher, (the defendant,) 
and could do nothing about it. Lawrence then said to Blan- 
chard, ‘ you have not given Fletcher a deed.’ Blanchard replied, 
‘ we have bargained for it.’ Lawrence then asked him for a copy 
of the note, but Blanchard declined giving it. Then a meeting 
Was appointed at Lawrence’s house in Littleton, on the 15th of 
April 1840. Blanchard went there and said they had given 
Fletcher a deed and could do nothing about it. After the deed 
Was given to Fletcher, and after the meeting at Lawrence’s 
house, Lawrence called on Fletcher, who informed him that he 
had a warranty deed of the parcel of land first described in said 
mortgage. 

* On the 24th of March 1840, Pliny Blanchard executed to 
Seth Blanchard and Simon T. Atherton, as trustees of the church 
of the United Society in Harvard, a quitclaim deed of all his 
interest in said mortgaged premises. And on the 13th of April 
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1840, said Seth Blanchard and Simon T. Atherton, as such 
trustees, conveyed the parcel of land first described in said 
mortgage deed, in fee, with warranty, to the said John L. 
Fletcher.” 

The argument was had at the last October term. 

B. Russell, for the plaintiff. The assignment by Pliny Blan- 
chard to the trustees was invalid. The society was not incor- 
porated ; and unincorporated societies were not legally capable 
of receiving grants, until they were authorized by St. 1834, 
c. 183, which was passed several years after the execution of 
the assignment. 

No individuals are named as assignees; and the defendant 
cannot be permitted to show, by extrinsic evidence, that the 
assignment was intended to be made to the trustees of the 
church. And if such evidence were admissible, yet the assign- 
ment would not be valid, because no names are mentioned. A 
grant to the deacons of a church, without naming them, would 
be inoperative. St. 1785, c. 51, $1. Rev. Sts. ¢; 20, $ 29: 
Shep. Touch. 54. Bac. Ab. Grants, C. 

If these objections do not prevail, yet it does not appear that 
any church exists in Harvard. ‘The body claiming to be a 
church is not constituted according to any usages shown to have 
been adopted by the sect of Shakers. It was self-constituted. 
As it is a known historical fact that this sect has existed in this 
country since the year 1776, it must be presumed to have some 
usages as to organization. And a conformity to those usages 
should be shown. Christian Society v. Macomber, 5 Met. 155. 
Baker v. Fales, 16 Mass. 488. : 

The plaintiff is not estopped to deny the capacity of the 
Shakers to take the assignment of the mortgage. Todd v. 
Rome, 2 Green]. 55. Dewey v. Field, 4 Met. 381. 

The payments made to Chandler, after the time when the 
defendant now says there was a foreclosure, show that there 
was a waiver, either of the entry to foreclose, or of the opera- 
tion of the entry and possession. Hatch v. White, 2 Gallis. 
152. Onmaly v. Swan, 3 Mason, 474. 3 Pow. Mortg. (Rand’s — 
ed.) 1002. The right of redemption was opened, whether the 
foreclosure was waived, or not. 
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The conveyance to the defendant by Blanchard and Atherton 
was inoperative, even if they were lawful deacons or trustees of 
a church known in law, because it does not appear that they 
made it with the consent of the church. Rev. Sts. c. 20, 
§ 42. 

Farley, for the defendant. The plaintiff has treated the 
society of Shakers as owners of the mortgage, and is in equity 
bound. thereby, though he may not be thereby technically es- 
topped. Besides; the society was an “ unincorporate religious 
society,” within the St. of 1811, c. 6, § 3, and capable of receiv- 
ing and managing any grant made to it. 

The equity was foreclosed in April 1837, under the provis- 
ions of St. 1785, c. 22, $2, and no parol agreement made 
between the mortgagee and mortgagor could reconvey to the 
latter, or effectually waive the foreclosure. Chandler, being 
only one of the trustees, could not convey the mortgaged estate, 
even if he attempted to convey any thing more than his personal 
interest in the land. 

In England, payment opens an equity of redemption, but it 
has never been so decided in Massachusetts. By the Rev. Sts. 
c. 107, $ 33, if a judgment be recovered by the mortgagee or 
his assignee, after foreclosure, for any part of the mortgage debt, 
on the ground that the value of the premises mortgaged was 
less than the mortgage debt, such recovery shall open the fore- 
closure. This is an implication that mere payment after fore- 
closure shall not have the same effect. 

Chandler, acting without his co-trustee, could not receive 
money of the plaintiff, so as to open the foreclosure, even if it 
could be opened by the reception of money by the trustees. 

The opinion of the court was delivered at Boston, January 
30th 1845. 

Hussarp, J. The first question which arises in this case is 
as to the legal character and effect of Pliny Blanchard’s deed, 
of August 30th 1830, to the trustees of the United Society in 
Harvard. It is contended by the plaintiff that the deed is wholly 
void, so that nothing passed by it; and for various reasons. 
Ist. Because there is not any body of men known in law as the 
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we 


trustees of the United Society in Harvard, in the county of 
Worcester. 2d. Supposing the Shakers to be a church or reli- 
gious society, still this was not a grant to the society of Shakers, 
or to the church, or to the deacons of a church. 3d. If intended 
to be made to the trustees of the church, still that will not give 
effect to the assignment, because they could not take as trustees, 
prior to the St. of 1834, c. 183, nor can the intent of the par- 
ties be proved by parol. 4th. That it cannot enure as a con- 
veyance to the society, because the grantees are not named 
or described as deacons of the church, as required by the 
statute. 

As to the company, it is argued that they are merely a volun- 
tary association, not constituted into a religious society accord- 
ing to any known laws or usages of the Commonwealth ; and, 
consequently, the grant to trustees of such an association Is void 
for want of a grantee capable of taking. It appears by the 
case, that as early as 1791 a company of persons, denominated 
Shakers, formed themselves into a community, in the town of 
Harvard, as a religious society, and entered into covenant rela- 
tions with each other as a church, according to their peculiar 
faith and tenets: That as early as March 1801 they chose 
deacons and a clerk, and by mutual agreement, under seal, 
appointed their deacons, and their successors in office, to hold 
the property of the church, and to have the management of its 
temporal concerns: That in December 1814 they new modelled 
their covenant, making it more full and formal, and made a new 
arrangement in regard to the office of deacon, constituting a 
part family deacons, giving them the oversight of their domestic 
or internal concerns, and constituting other deacons, or trustees, 
to whom were committed the charge of their property and busi- 
ness with the world ; which society, in all its essential features, 
continues under the same organization to the present time. 

We are satisfied that the Shakers are, within the meaning of 
the constitution, a sect or denomination of christians; and, 
without considering as to the nature of their legal rights under 
St. 1785, c. 51, that they are embraced within the terms of 
St. 1811, ¢. 6, entitled “an act respecting public worship and 
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religious freedom,” and from that time at least had full power 
to receive donations, gifts and grants, and to manage, improve 
and use the same, and to elect suitable trustees, agents or 
officers therefor ; and that they are equally within the purview 
of St. 1834, c. 183, and of the Rev. Sts. c. 20, $ 25; and that, 
by force of St. 1811, c. 6, (if not legally empowered before,) 
they were authorized to elect deacons or trustees to take and 
10ld and manage the property of the community. 

In regard to the objection to the assignment of Pliny Blan 
shard, that it is neither made to the society eo nomine, nor to 
the deacons of the church, and that no effect is to be given to 
it, as made to trustees prior to the St. of 1834, c. 183, we are of 
opinion that it is not required, in order to give the assignment 
validity, that it should be made to the society by name, or 
to the deacons of the church; but that it is sufficient, under 
St. 1811, c. 6, that it should be made to trustees of the society, 
who, as such, as well as their successors, are made capable of 
taking and holding property. Nor is it necessary, in order to 
give effect to the deed, that the trustees should be named. It 
is sufficient that they are so clearly described as to distinguish 
them from all others, so that there can be no uncertainty in the 
grant. -Hall v. Leonard, 1 Pick. 30. Shaw v. Loud, 12 Mass. 
447. It is admitted that Jonathan Chandler and Hosea Win- 
chester were trustees of the society at this time, duly elected 
agreeably to their constitution and usages. And we are of 
opinion that the conveyance of the mortgaged premises to them, — 
to hold upon the same conditions upon which they were con- 
veyed to Blanchard, together with a delivery of the note and 
mortgage deed, was a good assignment of the mortgage ; and 
that the plaintiff so believed and acted is evident, from the pos- 
session he gave to them of the mortgaged premises, and the 
payments made by him to one of them, and the release he 
received of one parcel of the premises contained in his deed. 

We are, on the whole, satisfied that the property passed by 
the deed of Blanchard to Chandler and Winchester, the trustees, 
and to their successors in office ; but, in respect to their succes- 
sors, who were the grantors of the defendant, in order to remedy 
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any defect, if any existed, they procured a quitclaim of the 
premises from Pliny Blanchard to themselves, as trustees, by 
which they became possessed of his title, if it had not been 
passed to them by the former deed. 

It being settled that the defendant is in possession under a 
valid conveyance, the next question is as to the nature of his 
estate. If he made any examination of the title when he pur- 
chased, he must have discovered that the trustees held it under 
a mortgage from the plaintiff, and that the right in equity 
to redeem it was not released on record. It may appear, 
therefore, that he has no better title than the trustees; and 
if they have not foreclosed the mortgage, them the plain- 
tiff’s title, perhaps, may not be affected by the grant to the 
defendant. 

Assuming, then, that the trustees, Chandler and Winchester, 
were the assignees of the mortgaged premises, the next question 
is —did they foreclose the mortgage? And. as to this we have 
not facts enough to determine the point. ‘The indorsement of 
April 3d 1834, on the mortgage, states that the plaintiff on that 
day gave to the assignees (Chandler and Winchester) quiet and 
full possession of the mortgaged premises, to be held by them 
from that date, for the purpose of foreclosing the mortgage. 
The St. of 1785, c. 22, which applies to this case, provides that 
all mortgaged estates may be redeemed, “ unless the mortgagee, 
or person claiming under him, hath by process of law, or by — 
open and peaceable entry, made in the presence of two witnesses, 
taken actual possession thereof, and continued that possession: 
peaceably three years.” On the facts, as now stated, it does. 
not appear whether the trustees continued their possession after 
entry, either by themselves or their tenants; or whether Law- 
rence agreed to pay them rent, or to hold under them; or 
whether, after their entry, they left the mortgagor in possession 
without further undertaking or agreement on his part. This is 
a question of fact to be determined upon the proofs. 

If it should be settled that the mortgage was foreclosed, 
another question arises, to. wit, whether the same was afterwards. — 
opened by the consent of the trustees. There are very few 
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adjudged cases on the subject of opening mortgages which have 
been once foreclosed; and we consider the question an open 
one in this Commonwealth. 

That a foreclosure may be opened, after the three years have 
elapsed, by express agreement, or by facts and circumstances 
from which such an agreement may be satisfactorily inferred, 
where the parties choose to consider the property as a mere 
security for an existing debt, and where the rights of others 
have not intervened, we are inclined to admit. But it cannot 
be allowed where the facts, which are relied upon, are at all 
doubtful in their character, or where they may be explained 
consistently with the right of the mortgagees to retain the 
estate under the foreclosure. We are aware that the revised 
statutes make provision only in one instance for the opening of 
a foreclosure, after the time for redemption has expired. That 
case is this: Where the mortgagee, or person entitled to the debt 
secured by the mortgage, shall, after the foreclosure, ‘ recover 
judgment for any part of the debt, on the ground that the value 
of the mortgaged premises, at the time of the foreclosure, was 
less than the sum due thereon, such recovery shall open the 
foreclosure, and the mortgagor, or the person claiming or hold- 
ing under him, may redeem the premises; provided his bill for 
redemption be brought within one year after the recovery of 
such judgment.” Rev. Sts. c. 107, $33. And it is argued, 
from that provision, that a foreclosure can be opened in no 
other case, and, if opened, the bill for redemption must be filed 
within one year after. It must be observed, however, in answer 
to this argument, that this statute provision relates to a case 
where the parties have rights secured to them by the express 
terms of the law. But the cases to which we have referred, 
where a foreclosure may perhaps be opened, and the mortga- 
gor restored to his right of redemption, are those which result 
from the agreement of the parties, and not from statutory 
provisions. 

In the case at bar, sundry payments have been made by 
the mortgagor since the three years after entry for condition 
broken have expired; admitting, for this purpose, that the pos- 
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session was continued by the mortgagees so as to perfect their — 


right under their entry. But the value of the premises, at the 
time when the right of redemption expired, is not stated nor 
agreed upon; nor does it appear whether the payments were 
made because the debt was not satisfied, and the party made 
them, in good faith, towards the payment of the balance of 
the debt, after crediting the value of the land, or whether they 
were made under an agreement to open the foreclosure. The 
only fact that clearly appears is that of payments, after the fore- 
closure, on account of the debt ; but this furnishes no satisfac- 
tory evidence of an agreement to open the foreclosure. To 
raise the question, therefore, the plaintiff must furnish other 
proofs of an agreement to open the mortgage ; for which pur- 
pose time will be allowed, as the case comes before us upon an 
imperfect statement of facts. | 

If, from either cause stated, there should appear to be a right 
of redemption in the plaintiff, then he will be compelled to 
amend his bill, and to introduce the parties who can state the 
amount of receipts and the sum due on the original note. 

For the purpose, therefore, of deciding the points now in 
issue between the parties, it will be necessary to ascertain the 
facts in relation to the possession of the estate by the mort- 
gagees, after the entry to foreclose, and the facts and cir- 
cumstances in regard to the payments after the foretlosure 
was completed, and the value of the estate at the time the 
three years had expired, and also its value when the plaintiff 


offered to redeem, and to introduce the proper parties to the 
bill. 


Grorce Lawrence vs. Moses Sovutruer. 


The record of a justice of the peace, before whom an action of trespass was brought, 
showed that the defendant pleaded the general issue, which was joined, and that 
“the de‘endant offering in evidence title to the real estate upon which the alleged 
trespass was committed, the plaintiff appealed to the next court of common pleas,” 
&c. ‘‘and entered into recognizance, as the law directs, to prosecute said appeal 
there with effect.” ‘The plaintiff entered said action in the next court of common 


. 
J 
“q 
| 
4 


OCTOBER TERM 1844. 167 


Lawrence v. Souther. 


pleas, and judgment was there rendered against him. He thereupon brought a 
writ of error to reverse said judgment, on the ground that the action was not 
rightly removed into the court of common pleas, and that said court had no juris- 
diction thereof. Held, that it sufficiently appeared, on the justice’s record, that the 
title to real estate was brought in question, in the action pending before him; that 
the term “appealed ” was not used technically, but was meant to express the 
plaintiff’s election to remove the case to the court of common pleas; and that said 
court had jurisdiction of the case. 


Writ oF Error to reverse a judgment of the court of coin 
mon pleas, in an action of trespass originally brought before a 
justice of the peace by the plaintiff in error. ‘The opinion of 
the court exhibits the whole case. 

B. Russell, for the plaintiff in error. 

E. R. Hoar, for the defendant in error. 

Suaw, C.J. The only error assigned is, that the case, which 
was originally commenced before a justice of the peace, was 
not rightly removed to the court of common pleas, and that said 
court had no jurisdiction. 3 

We think this case is conclusively settled by that of Hunt v. 
Wilson, 1 Met. 309. The revised statutes altered the law on 
this subject. Formerly, the question of title to real estate must 
have appeared by the pleadings, in order to warrant a removal 
of the cause to the court of common pleas. St. 1783, c. 42, § 2. 
But the Rev. Sts. c. 85, $ 11, authorize all pleadings before a 
justice to be made orally, in order, no doubt, to avoid the per- 
plexities of special pleading before a court not expected to 
proceed with great technical accuracy; and this was done 
before the passing of St. 1836, c. 273, abolishing special plead- 
ing in other courts. By $3 of the same chapter 85, almost 
as a necessary consequence of this change in the mode of 
pleading before a justice, it is provided that “ when it shall ap- 
pear by the pleadings or otherwise, in any action pending before 
a sustice of peace, that the title to real estate is concerned or 
brought in question, the fact, if not otherwise appearing, shall 
be stated on the record, and the case, at the request of either 
party, shall be removed to the court of common pleas.” That 
court then has jurisdiction of the cause, as if originally com- 
menced there 
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In examining the justice’s record, as here presented, to see if 
the error assigned is well founded, we find the commencement of 
the action of trespass by writ, its entry, continuance, the appear- 
ance of parties, plea of the general issue, and joinder. The record 
then proceeds as follows: ‘ And the defendant offering in evi- 
dence title to the real estate, upon which the alleged trespass was 
committed, the said George Lawrence” (original plaintiff and 
plaintiff in error) “appealed to the next court of common pleas 
to be held,” &c. “and entered into recognizance, as the law 
directs, to prosecute said appeal there with effect.” This is 
precisely the case contemplated by the statute. It does appear 
on the record, not indeed “by the pleadings,” but “ otherwise,” 


that the title to real estate was brought in question, and that 


thereupon one of the parties did request that it should be 
removed, and entered into recognizance to prosecute. This is 
the case in which it is declared, by the statute, that it shall be 
tried and determined, in the court of common pleas, as if it 
had. been originally commenced in that court. Rev. Sts. 
Cro oO. 

The magistrate in his record has used the term “ appealed ; ” 
but it is manifest from the context that the term was not 
used technically, but in its more general sense, showing an 
election of the plaintiff to change the forum, to which, in the 
case stated, he was entitled, and to express which, the term 
“‘ appealed,” in its connexion, was sufficiently significant and 
intelligible. 

Judgment of the court of common pleas affirmed. 


—_—_—_—_—_—_ 


Wituram Guapuit, Petitioner. 


The police court in Lowell, since a clerk thereof was appointed, pursuant to St. 1838, 
c. 147, has authority, under the act of congress passed on the 14th of April 1802, 
to receive the declaration, by an alien, of his intention to become a citizen of the 
United States. 


Suaw, C. J. The question in this case is, whether the police 
court of Lowell is a court of competent jurisdiction to receive 
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and record declarations of aliens of their intention to become 
citizens, and to admit aliens to naturalization under the laws of 
the United States. The question arose in this way: The peti- 
tioner applied to this court to be naturalized, and as a part of 
his necessary evidence offered a transcript of the record of the 
Lowell police court, to prove his previous declaration of inten- 
tion, made in that court on the 18th of July 1840. As the 
same courts only that are authorized to naturalize are author- 
ized to receive and record declarations of intent to become 
citizens, if the police court has no authority to naturalize, the 
previous declaration made before that court was unauthor- 
ized, and is insufficient for the purpose for which it is now 
offered. 

As the authority, which any state court can have on this sub- 
ject, is derived from the law of the United States, congress 
alone can prescribe uniform rules of naturalization. The stat- 
ute of the United States, passed April 14th 1802, 2 U.S. Laws, 
(Story’s ed.) 850, after having conferred the power to receive 
declarations of aliens, and, on application, to admit them to 
become citizens, upon various courts of the United States, and 
of the several States and territories, including district courts, 
and after reciting doubts whether certain courts of record in 
some of the States are included within the description, enacts, 
§ 3, that “every court of record, in any individual State, hav- 
ing common law jurisdiction, and a seal, and clerk or prothon- 
otary, shall be considered as a district court, within the meaning 
of this act.” 

On examining the act constituting the police court in Lowell, 
(St. 1833, c. 64,) we are of opinion that it is a court of record 
coming within the description in the act of congress. It pos- 
sesses all the characteristics of a court of record. It is to be 
holden by a learned, able and discreet person, to be appointed 
and commissioned by the governor, pursuant to the constitu- 
tion. In general, all judicial officers, by the constitution, hold 
their offices during good behavior, except justices of the peace, 
whose office is limited to the term of seven years. There is 
also a provision, $8, for the appointment of special justices 
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to hold the court whenever the standing justice shall be 
interested in any suit or prosecution, or shall be unable, from 
any cause, to hear and determine any matter pending in said 
court. This indicates the establishment of~a court, or judicial, 
organized tribunal, having attributes and exercising functions, 
independently of the person of the magistrate designated gener- 
ally to hold it, and distinguishes it from the case of a justice of 
the peace, on whom, personally, certain judicial powers are con- 
ferred by law. 

We have no doubt it is a court of record. Sect. 6 directs 
the keeping of a fair record, and a subsequent act, cited here- 
after, authorizes the appointment of a clerk for the same pur- 
pose. It is not necessary to decide here whether a justice’s 
court is a court of record. The point is left undecided in Smath 
v. Morrison, 22 Pick. 430. That a writ of error will lie on a jus- 
tice’s judgment, has been well settled. Gay v. Richardson, 
18 Pick. 417; and the object of a writ of error is to remove 
a record. It will not lie to a judgment of a probate court, 
because not technically a court of record. Smith v. Rice, 
11 Mass. 510. Probably the result may be, from an examina- 
tion of all the statutes regulating the jurisdiction of justices of 
the peace, that their courts will be regarded, to some purposes, 
as courts of record, but not so in all respects. 

But we think the decision in this case does not depend upon 
the legal character of the courts held by justices of the peace. 
It is true that the police court in Lowell is, by the act consti- 
tuting it, vested with all the civil and criminal jurisdiction of 
justices of the peace ; but this is a mere mode of describing that 
jurisdiction, and does not give the legal character to the court. 
Many powers are vested in this court, not conferred on justices 
of the peace ; its constitution is different, and its mode of pro- 
ceeding is different. That this court exercises a common law 
jurisdiction, there is no doubt; it is authorized to hear and de- 
termine all complaints and prosecutions, in like manner as jus- 
tices of the peace, and has jurisdiction of all civil suits and 
actions cognizable by a justice of the peace. Rev. Sts. ¢. 87, 
$$ 32, 34. 
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The police court, being vested with the same power that is 
given to a justice of peace, has power to use a seal. When- 
ever the statutes have prescribed the forms of writs and 
processes, issued by justices of the peace, (as they have done 
in many cases,) a seal is a part of the form of process thus 
prescribed ; and when a court has not, by any rule or order, 
adopted any particular form of seal, any seal sanctioned by the 
court is a sufficient seal. Stevens v. Ewer, 2 Met. 74. 

The only other requisite in the act of congress is, that such 
court shall have a clerk or prothonotary. This clause requires, 
we think, not that the court shall have an officer denominated 
“clerk ” or ‘“ prothonotary,” but a recording officer, charged 
with the duty of keeping a true record of its doings, and after- 
wards of authenticating them. 

The act constituting the police court in Lowell, and also the 
Rey. Sts. c. 87, provide that the justice who holds the court 
shall perform all the duties of a clerk thereof. It might be 
argued, that the act of congress intended to limit the power to 
a court having a separate recording officer whose act should 
authenticate its doings; and that the signature of a separate 
officer might add something to the credit due to an authenti- 
cated transcript. On the other hand, it might be urged with 
some plausibility, that if the judge is specially vested by law 
with the clerical authority, the court has a clerk, within the 
letter and equity of the statute. 

But, in the present case, this doubt is removed by a subse- 
quent enactment, St. 1838, c. 147, $ 2, which provides that 
the justice of any police court, except that of Boston, may 
appoint a clerk, who shall be sworn, &c. ‘and shall have ali 
the powers conferred by law upon the clerk of the police cour\ 
of the city of Boston,” who is a separate and independent 
officer. And it appears by the case before us that the police 
court in Lowell, prior to the time of the petitioner’s filing his 
declaration of intention to become a citizen, appointed a clerk, 
conformably to this statute, and that he is still in the full exer. 
cise of the powers of that office. 

We are therefore of opinion that the applicant’s declaration 
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_ of intention, before the police court in Lowell, was rightly made, 
conformably to the law of the United States, and that, on 
complying with the other requisites, he will be entitled to be 
admitted a citizen. ; 
Knowles, for the petitioner. 


oa 


Darius C. Brown vs. Crry or Lowett. 


The ninth section of the act incorporating the city of Lowell, (St. 1836, c. 128,) did 
not entitle an owner of land adjoining a street in that city to compensation for 
damages sustained by the raising or lowering of the street: Damages in such case 
were first provided for by the Rev. Sts. c. 25, § 6. 

Under the Rev. Sts. c. 25, § 6, the owner of land adjoining a highway or town way is 
not entitled to damages sustained by raising or lowering such way, until the act of 
raising or lowering it is done: In the city of Lowell, the application for damages, 
in such case, must be first made to the mayor and aldermen, as a board separate 
from the city council; and until their determination is made on such application, 
the county commissioners have no authority to issue a warrant for a jury to esti- 
mate such damages, ~ 

County commissioners cannot legally issue a warrant for a jury to estimate dam- 
ages caused by the raising or lowering of a highway or ‘town way, until they have 
caused formal notice of the application for a jury to be given to all parties inter- 
ested ; and the verdict of a jury ordered without such notice must be disallowed. 


Tus was a petition for the acceptance and confirmation of a 
verdict of a jury, awarding damages to the petitioner for injury 
sustained by him in consequence of the alteration of the grade 
of a public highway in Lowell, called Church Street. ‘The facts 
were these : 

The city council of Lowell, on the 26th of July 1841, passed 
the following resolution: ‘‘ Resolved, that the grade or eleva- 
tion of Church and Andover Streets, at their termination at 
Concord River, and the height of the bridge over said river, 
shall be hereafter established as follows; viz. commencing at 
a point on Church Street, four and a half inches below the top 
of the underpinning of D. C. Brown’s house, on the west side 
of the river, and terminating in a right line on Andover Street, 
ten feet and two and a half inches below the top of the under- 
pinning of the brick house, late William Fisk’s, now owned by 
the Middlesex Company, on the east side of the river. And” 
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(among other damages) “one dollar shall be paid, if demanded, 
to D. C. Brown, provided said streets be raised to the grade 
herein established.” Church Street was altered accordingly, 
except that, opposite to said Brown’s house, it was not raised 
up to the height mentioned in said resolution. The work upon 
the street was finished early in June 1842, and on the 27th of 
that month the city council passed a further resolution, confirm- 
ing and establishing the grade in conformity to the street, as 
actually finished. No further award of damages was made. In 
February 1842, the said Brown presented to the city council 
a petition for damages, on which, in August 1842, leave to 
withdraw was voted. At the meeting of the county commis- 
sioners, in January 1843, the said Brown presented a petition 
that a warrant might issue for a jury, to ascertain his damages 
by reason of the aforesaid doings; and in March 1843, at an 
adjournment of said meeting, such warrant was issued by said 
commissioners. No notice of said petition was given to the 
respondents, (the city of Lowell,) and they did not appear 
before the commissioners. On the 30th of ‘May 1843, a jury was 
empannelled by the sheriff, and, after a full trial, a verdict was 
rendered for said Brown, for $160 damages. 

At the trial before the sheriff, the respondents requested him 
to instruct the jury, as follows: ‘ Ist. That the petitioner was 
not entitled to recover, because his petition was presented to, 
and acted on by, the county commissioners, after the time lim- 
ited by law for the presentation of petitions, in such. cases, for 
like purposes. 2d. That the respondents could not lawfully be 
held to answer to the process, because the petition was pre- 
sented to, and acted on by, the county commissioners, without 
notice to the respondents.” But the sheriff declined so to 
instruct the jury, and certified the fact accordingly, in his 
return. | 

The verdict was duly returned to the court of common pleas, 
in June 1843, and after a continuance, by consent, to the fol- 
lowing term, in September 1843, the petitioner moved for the 
acceptance of said verdict. Objection being made by the 


respondents, the petitioner offered an affidavit of R. G. Colby 
15 * 
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Esq.,.in which he stated that some of the city officers knew of 
the pendency of said Brown’s application to the county commis 
sioners for a warrant for the empannelling of a jury. The 
court of common pleas ordered the verdict to be set aside, and 
the petitioner thereupon appealed. 

This case was argued at a former term, by Hopkinson, for the 
appellant, and by SS. Ames, for the appellees. 

Suaw, C. J. One question, which was alluded to in the ar- 
gument, and which it was supposed would arise and become 
material in the present case, was this; whether the appellant’s 
right, and his remedy for damage supposed to be done to his 
estate, by the act of the city in raising the grade of the street in 
front of it, would depend upon the provisions of the revised 
statutes, or the special act by which the city was incorporated. 
But we think, upon a careful consideration of the subject, that 
this question does not arise. We do not here allude to the 


point, whether the legislature have power to alter the provisions _ 


of an act incorporating the citizens of a limited territory, for 
municipal purposes ; for, whatever might be the doubt in other 
cases, in the act incorporating the city of Lowell, (St. 1836, 
c. 128, $ 26,) the right is expressly reserved. But the question 
supposed to arise was, upon which of the acts of the legislature, 
supposing them rightfully made, the appellant’s remedy de- 
pended. That a subsequent legislative act repeals all prior 
acts repugnant to it, is a principle which results from the unlim- 
ited nature of legislative power. The last expression of the 
legislative will must be carried into effect, as the law of the land; 
and if, on its true construction, it is directly repugnant to any 
prior act, it necessarily annuls it, because both cannot exist 
together. But, to have this effect, it must appear that the legis- 
lative will was so exercised ; or, in other words, that it was the 
intention of the legislature, that the subsequent act should so 
operate, notwithstanding any repugnancy to former acts. It 
may happen that acts of special legislation may be made in 
regard to a place, growing out of its peculiar wants, condition, 
and circumstances; as formerly various acts were passed in 
relation to the town of Boston. Afterwards, a general act may 


a>. 


os 


OCTOBER TERM 1244. 17 


Brown v. City of Lowell. 


pe passed, having some of the same purposes in view, extending 
them generally to all the towns of the Commonwealth, with 
provisions adapted to the condition of all towns. It would be 
a question depending upon a careful comparison of the two 
acts, and the objects intended to be accomplished, whether the 
general act must be deemed an implied repeal of the special 
prior act. In general, we should think it would require pretty 
strong terms in the general act, showing that it was intended 
to supersede the special acts, in order to hold it to be sucha 
repeal. But in the present case, had there been a more direct 
repugnancy, there is another difficult question, and that 1s, 
which act was prior, and which subsequent, in the sense in 
which the rule applies. The revised statutes were adopted and 
published in November 1835, to take effect on the Ist of May 
1836. The act incorporating the city of Lowell was passed 
April Ist 1836, to take effect, on its adoption by the citizens of 
the town of Lowell, within fifteen days; so that it must have 
gone into operation before the Ist of May 1836. Although the 
revised statutes would not go into operation till May Ist 1836, 
yet it was competent for the legislature to repeal any part of 
them before going into operation, and in point of fact many of 
their provisions were altered and repealed in the winter session 
of 1836. Had there been an irreconcilable repugnancy, we are 
strongly inclined to think that the act of April Ist 1836, incor- 
porating the city of Lowell, with a full knowledge, on the part of 
the legislature, of the provisions of the revised statutes, should be 
deemed a repeal of those statutes, pro tanto, rather than that the 
revised statutes, going into operation on the Ist of May, should 
be deemed to repeal an act passed after they were passed and 
published, and, by its terms, to come into operation before them. 
But we are satisfied that there is no repugnancy, because, until 
the revised statutes went into operation, there was no legal pro- 
vision by which the appellant could have damages. In Callen- 
der v. Marsh, 1 Pick. 418, it was held that the loss sustained 
by a proprietor adjacent to a highway, by raising or reducing the 
surface of the road, that is, by grading it, was not an ‘“altera- 
tion,” for which the proprietor could claim damage; that it 
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was the legitimate exercise, on the part of the public, of their 
right and duty to make the way safe and convenient; and if 
the adjacent proprietor sustained damage, it was damnum absque 
wyurid, for which the law furnished no remedy Although it 
was intimated by the court, in that case, that it would be equita- 
ble, in extraordinary cases of damage to coterminous proprietors, 
from changing the grade of streets, to make some allowance, 
yet no provision to that effect was ever made by the legislature, 
until the adoption of the Rev. Sts. c. 25, § 6, where the provis- 
ion is new. Indeed this provision was not reported by the 
commissioners, nor by the large legislative committee ; but it 
must have been introduced when the subject was before the 
legislature for its final adoption. 

It was suggested, in the argument, that a like provision for 
damage to an abutter was made by the 9th section of the act 
incorporating the city of Lowell; but we think otherwise. That 
section enumerates the powers of the city council; and among 
other things they are authorized to “cause any street or 
streets, public places or squares, in the city, tobe graded, paved, 
macadamized, or repaired, and cause permanent. sidewalks to be 


constructed on the same, at the expense of abutters ; and cause _ 


drains, &c. to be laid down, and lay out, make and continue 


or discontinue all city and town ways and. streets, widen or 


straighten county ways, within the city; and any party ag- 
grieved by such building of sidewalks, laying of drains, and 
alterations of ways, shall have the same remedies as are pro- 
vided by law for the doings of county commissioners.” Here, 
a party is not to have a remedy when aggrieved. by the exercise 
of either of these powers indiscriminately, but only in the spe- 
cific cases enumerated, being in general the cases in which, as 
the law stood before, a party would be entitled to a remedy. 
The only one of these enumerated cases, within which the 
appellant, by any construction, could bring himself, would be 
that of an “alteration” of a way, to his prejudice. But it was 
held, in Callender v. Marsh, that changing the grade of a street 
was not an “ alteration,’ which entitled an abutter to damages. 
Nor can the right be derived from the provision authorizing the 
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city council to cause streets to be “graded.” That power, to 
be exercised by the corporation or some of its officers, for the 
benefit of the public, existed before. In the case cited, it was _ 
held to be vested in surveyors of highways. The only change 
made in the act of incorporation was, in vesting the power to 
fix the grade of streets in the city council, instead of leaving it, 
under the general law, to be exercised by surveyors of highways. 
But the act, when done, affected the rights of abutters in the 
same manner, and gave them no new rights or claims. We are 
therefore brought to the conclusion, that until the revised stat- 
utes went into operation, in May 1836, the appellant had 
no claim for any damage done to his estate by altering the 
grade of the adjoining street. The case is then brought within 
the well known rule, that where a new right is conferred by 
statute, and a special remedy is provided, the special remedy 
must be pursued. 1 Met. 138, 139. 

The provision in Rev. Sts. c. 25, $6, is full and precise, both 
as to the right conferred and the remedy to be pursued ; and 
to understand it, the whole section must be referred to. It is 
thus: “ When any owner of land, adjoining a highway or town 
way, in any town or city, shall sustain any damage in his prop- 
erty, by reason of any raising, lowering, or other act done for 
the purpose of repairing such way, the said owner shall have. 
compensation therefor, to-be determined by the selectmen of 
the town, or the mayor and aldermen of the city; and if the 
owner shall be aggrieved by such determination of the select- 
men, or mayor and aldermen, he may have his damages ascer- 
tained by a jury, in like manner as they are to be ascertained 
in the case of laying out highways; and they shall allow, 
by way of set-off, the benefit, if any, which the complainant 
may receive by reason of such alteration or repair.” Two 
things, we think, are observable in this provision. The first is, 
that damages may be awarded to one who shall sustain damage 
in his property by reason of any raising, lowering, or other act 
done for the purpose of repairing such way. It is the act done, 
we think, and not the vote contemplating a future act, that may 
never be done, which gives the claim for damage. There is, 
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in this respect, a manifest distinction between a vote to alter 
the grade of a way, and a vote or adjudication, laying out 
a way over private property. The latter appropriates the 
land to the public, and devests the right of the owner to 
the exclusive use and possession of it, from the time it is 
passed. Harrington v. County Commissioners, 22 Pick. 263. 
But the former is simply a declaration of purpose, by the trus- 
tees for the public, to use their own land in a particular way ; 
but it does not affect the estate, or alter the condition of adja- 
cent proprietors, until the act is done. 

The second consideration upon this provision is, that the com- 
pensation is to be determined by the selectmen of the town, or 
the mayor and aldermen of the city, without regard to the consid- 
eration whether this act of fixing the grade is done by surveyors 
of highways, or mayor and aldermen, or city council, or other- 
wise. ‘The provision, therefore, in the act incorporating the city 
of Lowell, that the city council shall have power to regulate the 
grade of streets, has no tendency to show that they have power 
to award compensation for damage thereby done. Nor can a 
party be deemed aggrieved, so as to warrant the county com- 
missioners to award a jury to assess damages, until the mayor 
and aldermen have acted upon the claim for compensation ; and 
this cannot be averred, until an application has been made to 
them, after the act done, for such compensation. Upon such 
an application, a compromise may be made, and compensation 
made by agreement, or a committee or arbitrators may be agreed 
on, and thus the expense of a jury avoided. 

Under this view of the law, and upon the facts. stated, it 
appears to us clear, that the county commissioners had no au- 
thority to grant a warrant for a jury, at the time, and under the 
circumstances ; and that the decision of the court of common 
pleas, disallowing the verdict returned by the jury, must be 
affirmed. 

fhe appellant was not an aggrieved party, within the mean- 
iny of this statute. The vote of the city council, passed in 
1841, proposing to alter the grade of the street, was not an 
“act done,” which could give him a claim to damages. The 
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vote, awarding him a compensation of one dollar, was of no avail, 
other than this; if the street had been graded according to the 
direction given by that vote, and the appellant had accepted 
the damage awarded, it might have been deemed an estoppel, or 
an accord and satisfaction, to bar a further claim. But that 
was not done. 

After the vote of June 1842, by which the city council ap- 
proved and affirmed the actual grading, which was less onerous 
to the appellant than the grade contemplated by the prior vote, 
no application was made to the mayor and aldermen for dam- 
ages. We think an application to the city council, of which the 
mayor and aldermen are made a constituent branch, by the 
first section of the act incorporating the city, would not have 
been a compliance with the statute. On such petition, the 
mayor and aldermen might have voted him a compensation, and 
that vate been negatived by the common council. Could he 
have claimed the damages, or appealed from the decision to the 
county commissioners, as a person aggrieved by the determina- 
tion of the mayor and aldermen? We think not. But, in truth, 
no application was made to the city council, after the vote of June 
1842, by which the actual grading was confirmed. The vote 
of the council, giving the appellant leave to withdraw his peti- 
tion, was a vote on a petition presented long before the vote of 
_ June 1842, and founded on the vote of the city council of 1841, 
on which he had no claim for damages. The appellant there- 
fore was not an aggrieved party, within the meaning of the stat- 
ute, who could apply to the county commissioners for a jury to 
assess his damages; and the county commissioners had no 
jurisdiction. 

By the Rey. Sts. c. 25, $ 6, there is no limitation prescribed 
in terms, within which an application must be made to the 
selectmen or mayor and aldermen. Whether there is such a 
limitation, by implication, by reference to the case of laying out 
highways, we give no opinion. The case of Goddard v. City 
of Boston, 20 Pick. 407, was decided on the statutes, as they 
stood before the revised statutes. 

Upon the other ground taken in the argument, that the 
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proceeding to grant a warrant for a jury, without notice to the 


respondents, was erroneous, the court are of opinion, that the 


proceedings were erroneous on that ground; and that, for this 
reason also, the verdict ought not to be affirmed ; (7 Pick. 13 ; 
15 Pick. 447;) and that this objection is not avoided by proof 
that some of the city officers in fact knew of the pendency of 
the application before the county commissioners. Formal notice 
should have been given, to enable the corporation to act by its 
proper officers. But though this would have been sufficient to 
dispose of the present appeal, yet it would perhaps leave the 
petition still before the commissioners, who, upon notice to the 


corporation, might issue another warrant, when the general — 


question of the appellant’s right might again arise. At the re- 
quest of both parties, therefore, to avoid unnecessary expense, 
we have considered the question on both grounds. 

The judgment of the court of common pleas, setting aside 
and disallowing the verdict, is affirmed. 


City or Lowey vs. Jonn Haney. 


The authority of the city council of Lowell to lay out streets within the city is not like 
that of selectmen to lay out town ways, but is like that of county commissioners to lay 
out highways: And therefore, if said city council lay out a street by an order 
apparently regular and formal, a party who has an easement in the land over 
which the street is Jaid cannot, in an action against him to recover the expense 
of a sidewalk constructed on the side of such street, by order of the city coun- 
cil, successfully object that all persons interested had not due notice of the in- 
tention to lay out the street; but, in order to raise this question, he must resort 
to a writ of certiorari. 

By an ordinance of the city of Lowell, a report of a committee of the city council, 
in favor of laying out a street, after it is made to the council, “ shall remain in the 
city clerk’s office seven days at least, before said council proceed to act thereon :” 
A report of such committee, in favor of laying out a street, was made to the 
council on the 27th of June 1840, and remained in the city clerk’s office till July 


8th 1840, when it was recommitted to the same committee, who made no further | 


report: In the board of aldermen, on the 17th of October 1840, the report, which 
had been recommitted, came up from the common council, accompanied by a res- 
olution to lay out the street; and on the 10th of November 1840, said resolution 
passed both branches of the city council. Held, that the street was legally daid 
out conformably to the said ordinance. 


An assessment on the owner of buildings in the city of Lowell, for the expense of | 


a sidewalk constructed on a street in front of the buildings, by order of the city 
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council, pursuant to the authority given by the city charter and ordinances, is cone 
stitutional and valid. 

Tie city council of Lowell, by an ordinance, directed a sidewalk on W. Street to be con- 
structed, by the superintendent of streets, 796 feet in length, and 8 feet in width, of 
brick and edge stones in front of occupied lots, and of timber and planks in front of 
vacant lots: The sidewalk over a part of the length in front of H.’s lot was built, in 
consequence of his request, of flag stones, in three rows, with paving stones between 3 
and in some other places, it was built of flag stones and paving stones, across private 
entrances to yards, with the assent of the immediate abutters, but without asking 
H.’s consent: In one place near H.’s lot, the sidewalk was made but seven feet 
wide, and between his lot and one of the most frequented streets in the city, fora 
length of sixty three feet, the sidewalk varied from that width regularly to seven and 
a half feet, and for a further length of sixty eight feet, increased gradually from 
seven and a half to eight feet in width: In a remote and comparatively unfre- 
quented part of W. Street, the sidewalk, for a little more than forty feet in length, 
was made considerably less than eight feet wide: H. was not asked to consent, 
and did not consent to these alterations. Held, in a suit against H. to recover the 
expense of the sidewalk constructed in front of his lot, (which expense was 
admitted by him not to be unreasonable in amount,) he was bound to pay it, not- 
withstanding the departure from the city ordinance in the making of the sidewalk. 

The city ordinance of Lowell, c. 16, § 3, which requires the superintendent of streets 
to make a report to the auditor of accounts, of the expense incurred in building 
a sidewalk, “within ten days from the finishing of the sidewalk,” is merely direc- 
tury; and his omission so to do furnishes no defence to an action brought against 
the owner of a lot, in front of which a sidewalk is built, to recover the expense 
of building it. 


Assumpsir to recover the amount of an assessment on the 
defendant, for the expense of a sidewalk constructed by the 
plaintiffs, in front of his land, in Lowell. The declaration con- 
tained special counts, setting forth certain provisions of the 
plaintiffs’ charter, as a city, certain ordinances passed by the city 
authorities, and certain resolutions of the city council, concern- 
ing the construction of the sidewalk in question, and then averred 
the construction thereof, conformably to such resolutions. There 
was also a general indebitatus count, for work and labor, money 
paid, &c. The case was submitted to the court on the follow- 
ing agreed statement of facts: 

“Tn the year 1829, the Proprietors of the Locks and Canals 
on Merrimack River laid out, over their own land, a way or 
street, called Worthen Street, which has ever since continued 
open, and has been used as a street by all persons having occa- 
sion to pass over it. At various times before November 1840, 
they made sales of most of the building lots, on both sides of 


gaid street, to various persons, describing said lots as bounding 
VOL. VIII. 16 
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on Worthen Street, and granting to the several purchasers a per- 
petual right of way over it. Said street was afterwards laid out 
by the city authorities as a public street or town way, in the 
following manner, if at all: The petition of Erastus Douglass 
and others was presented to the city council, on the 13th of 
May 1840, and was referred to a joint committee on laying 
out streets. The committee reported on said petition, June 
27th 1840, and their report remained seven days in the city 
clerk’s office, before it was acted upon. On the 8th of July 
1840, the report was recommitted by the council to the same — 
committee. It does not appear, by the records or otherwise, 
that any new or further report, or any report, was ever made 
on the subject by the committee. On the 17th of October 
1840, in the board of aldermen, the report which had been 
recommitted came up from the common council and was read. 
A resolution accompanying the same, and which had that day 
been introduced into the common council, (a copy of which 
resolution is in the margin,*) was also read, and, on the 10th of 
November 1840, passed both branches of the city council. 
Before making their report on said petition, the committee gave 
due notice to said Proprietors, who were owners in fee of the 
soil over which said street passed, but gave notice to no other 
person. The defendant then owned, and still owns, a lot of 
land, with buildings thereon, adjoining said street, and on the 
northwest side thereof. | 


ae 


* Resolution for laying out Worthen Street as a town way. 

City of Lowell: In the year eighteen hundred and forty. Resolved by the 
mayor, aldermen and common council of the city of Lowell, in city council 
assembled, as follows: : 

The public convenience and necessity require that Worthen Street be laid 
out as a town way, of the width of forty feet, bounded on the westerly side 
thereof by a line described as follows, viz: Beginning at Mechanic Street, at — 
the southeasterly corner of a lot of land conveyed by the Proprietors of Locks 
and Canals on Merrimack River to E. and R. Douglass, at which corner a — 
stone bound is erected; thence running north, thirty three degrees fourteen 
minutes east, to Lowell Street ; thence in the same course across Lowell Street 
to the southeasterly corner of a certain brick building, usually known by the — 
name of the “ Bank Block;” thence along the east end of said building to ~ 
Merrimack Street; and the same is hereby ordered to be laid out as a publie 
street or town way. 
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“ The petition of Lerhuel Porter and others, for a sidewalk 
on the northwest side of said street, was presented to the city 
council on the 17th of November 1840, and was referred to the 
committee on laying out streets. ‘That committee, on the 2d 
of December 1840, reported that the petition be referred to the 
next city council, and the council so voted. On the 7th of 
April 1841, in the new city council, the said petition was taken 
from the files, and committed to the joint committee on laying 
out streets. Said committee, on the 14th of June 1841, made 
their report, which remained seven days in the city clerk’s 
office, before being acted upon. ‘The city council, on the 14th 
of July 1841, passed a resolution (a copy of which is in the 
margin,*) ordering that a sidewalk be constructed on the north- 
west side of Worthen Street. No vote was passed accepting 
the report of the committee. The notices, required by the ordi- 
nance on laying out sidewalks, were duly given by the commit- 
tee. Before the passing of the resolution last aforesaid, and while 
the same was under discussion, in the city council, a motion 
was made to amend said resolution, so as to make it require 
said sidewalk, in front of the dwelling-house hereinafter referred 
to, to be built only as wide as it was afterwards built, (as herein- 
after stated,) and the council refused to make such amendment. 


* Resolution for constructing a sidewalk on the northwest side of Worthen 
Street, between Merrimack and Mechanic Streets. 

City of Lowell: In the year eighteen hundred and forty one. Resolved by 
the mayor, aldermen and common council of the city of Lowell assembled, 
as follows: 

That the public convenience and necessity require that a permanent side- 
walk in front of occupied lots, and a temporary sidewalk in front of vacant 
lots, be laid on the northwest side of Worthen Street, between Merrimack 
and Mechanic Streets, 73684. feet in length, and eight feet in width; and 
eight feet in width of the northwest side of said Worthen Street, is hereby 
appropriated, set off and reserved, as a sidewalk, between Merrimack and Me- 
chanic Streets. 

The superintendent of streets is directed to cause said sidewalk to be forth- 
with laid down and constructed of brick and edge stones in front of occupied 
lots, and of timber and plank in front of vacant lots, at the expense of’ the 
abutters; and to cause suitable flagging stones to be laid across Lowell Street 
at its intersection with the northerly side of Worthen Street, at the expense 
of the city; the elevation of the sidewalk to be the same with the sidewalks 
on Merrimack and Lowell Streets. 


184 MIDDLESEX. 


City of Lowell v. Hadley. 


“The sidewalk in question was then built by the city, and 
under the direction of the superintendent of streets, who made 
the report of expenses, names, &c. required by the ordinance, to 
the city auditor, showing the expense of the sidewalk in front of 
each estate. ‘The auditor immediately assessed upon the several 
owners of the lots their respective proportions of said expenses, 
and made report of said assessment to the city council, at their 
regular meeting. The said assessments were confirmed by said 
council, the 16th of October 1841, and recorded by the auditor, 
who immediately made out, and delivered to the city treasurer 
for collection, a bill against each person assessed. ‘The amount 
assessed against the defendant, as the expense of the sidewalk 
in front of his buildings, was $111, and is admitted to be not 
an unreasonable charge in amount. It is admitted that due 
notice was afterwards given to, and demand made upon, the 
defendant. No evidence exists fixing the time when the side- 
walk was completed, or showing that the superintendent of 
streets made his report within ten days from its completion. 

“The sidewalk in front of the defendant’s premises was 115 
feet in length, of which 89 feet in front (wholly or principally) 
of his livery stable, carriage house, and shed, was built of gran- 
ite flag stones, in three rows, with paving stones between , 
which change in the sidewalk was in consequence of the defend- — 
ant’s request. In three or four other places, varying in length 
from twelve to eighteen feet, the sidewalk was also built of flag- 
ging and paving stones, across private entrances to yards, with 
the consent of the immediate abutters, but without asking or 
obtaining the defendant’s consent. In one place near the de- 
fendant’s premises, the sidewalk is but seven feet wide, and, for 
a length of sixty three feet, varies from that width regularly to 
seven and a half feet; and, fora further length of sixty eight 
feet, increases gradually from seven and a half to eight feet in 
width; these places being between the defendant’s premises 
and one of the most frequented streets in the city. In another, 
and remote part of the street, where there is comparatively little 
passing, a fence, in front of a dwelling-house, encroaching some- 
what upon the sidewalk, was not removed, and contracts the 
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width of the sidewalk, in a length of thirty five feet and eight 
inches, to five and a half feet; and in a length of seven feet, 
opposite and at certain door steps, to three and a half feet. In 
these alterations the defendant was not asked to consent, nor 
did he consent. 

« The front or exterior line of the sidewalk is straight and reg- 
ular, and the superintendent was under the general direction of 
a committee of the city council; but the council, as such, has 
never acted directly upon the subject of said alterations, and 
with the exceptions aforesaid, the construction of the sidewalk 
is in conformity to the terms of the aforesaid resolution of July 
14th 1841. 

“The plaintiffs allege, in their declaration, that the superin- 
tendent of streets made his -report to the auditor within ten 
days from the completion of the sidewalk, and that the same 
was built of brick and edge stones, as ordered by said resolu- 
tion, in front of the defendant’s house ; although the fact is as 
hereinbefore stated, on those points. 

“Tf upon these facts the plaintiffs are entitled to recover, 
judgment is to be rendered for them for $111 and such 
further sum and interest as the court may order; otherwise, 
_ judgment is to be rendered for the defendant. And it is agreed 
that the charter and ordinances of the city of Lowell may be 
used by either party, together with the petitions and reports 
eforesaid; and that the facts recited in said reports are to be 
taken as true.” 

This case was argued in January 1844. 

J. G. Abbott, for the defendant. Worthen Street was not 
.egally laid out. No notice was given of the intention to lay it 
out, except to the Proprietors of the Locks and Canals. Yet the 
defendant had a perpetual easement in the land, viz. a right of 
way, and was entitled to notice, as a.party interested. By the 
Rey. Sts. c. 24, $ 67, “no town way shall be laid out or altered 
unless, seven days at least previously thereto, a written notice 
of the intention of the selectmen to lay out or alter the same 
shall be left at the usual place of abode of the owners of the 


land,’ &c. The ordinance of the city of Lowell, c. 18, $ 1, 
16* 
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requires similar notice “ to the several owners of all land over 
which a street or town way is proposed to be laid out.” The 
‘owners of the land,” in the revised statutes, do not mean 
merely the owners of the fee. “The land” comprises the 
whole estate, including every easement in the land. A right of 
way is real estate. Spear v. Bicknell, 5 Mass. 129. 

The city ordinance also requires (c. 18, $2) that when a 
committee report to the city council that a street ought to be laid 
out, the report “shall remain in the city clerk’s office for the 
term of seven days at least before said council proceed to act 
thereon.” The report of the committee, being recommitted by 
the council, became of no effect; and no further report was 
made by the committee. The action of the council, in laying 
out the street, was therefore contrary to the ordinance. 

The sidewalk was not built conformably to the resolution 
establishing it; but was built of a different width, and of differ- 
ent materials. And no principle is better settled than this, that 
where a burden is imposed on a person by statute, the statute 
must be strictly pursued, in order to charge him. Franklin 
Glass Co. v. White, 14 Mass. 286. Andover, §c. Turnpike v. 
Gould, 6 Mass. 40. Stetson v, Kempton, 13 Mass. 272. Col- 
burn v. Ellis, 5 Mass, 427. Libby v. Burnham, 15 Mass. 144. 
Thayer v. Stearns, 1 Pick. 482. Holden v. Eaton, 7 Pick. 15, 
and 8 Pick. 436. So far as the defendant assented to the 
building of the sidewalk differently from the mode prescribed 
by the resolution of the city council, perhaps he may not be 
permitted now to object to that change ; but this is no answer 
to the fact, that deviations were made, without his consent, in 
several other places. 

By the city ordinance, c. 16, $3, the superintendent of streets 
is required to “ keep an exact account of all expenses and out- 
lays required and incurred in building a sidewalk, and to report 
the same in writing, within ten days from the finishing of the 
sidewalk, to the auditor of accounts, with the names of the per- 
sons owning estates adjoining the sidewalk, and chargeable with 
any part of such expenses.’ This was not done in the present — 
case, and the omission to do it exonerates the defendant. Tne | 
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statute of limitations does not begin to run, until this report is 
made ; so that if it is not-limited to ten days, the liability of the 
defendant may be extended from six years to an indefinite time. 
Boston v. Amesbury, 4 Met. 281. Under the law requiring 
collectors of taxes to return to the selectmen, fifteen days before 
the second Monday in March, lists of those who have paid taxes, 
a return made in less or more than fifteen days is insufficient. 
Claflin v. Cheney, 4 Pick. 118. Adams v. Moulton, 7 Pick. 
286. esides; as the plaintiffs’ declaration avers that the 
superintendent’s report was made to the auditor within ten 
days, there isa fatal variance between the allegation and the 
proof, 

The resolution for the building of the sidewalk is void for 
inequality. Commonwealth v. Worcester, 3 Pick. 462. Van- 
dine’s case, 6 Pick. 191. City of Boston v. Shaw, 1 Met. 130. 
The inequality is this: It is made a tax on land, and, in order 
to be constitutional and legal, it must be “ proportional.” Const. 
of Mass. c, 1, $ 1, art. 4. The burden should be borne, either 
in proportion to the value of the estate, or to the amount of 
benefit to be derived from the walk, But the resolution in 
question disregards both these considerations, and requires that 
each estate shall be charged with all the expense of the work in 
front of it. Though the value of a vacant lot is as much 
enhanced by the sidewalk as an occupied lot, yet the power is 
given to free the latter altogether from the burden, or only to 
subject it to a much less expense than is imposed on the former. 
And as there is no power, after a sidewalk is. built, to compel 
the owner of a lot now vacant, when it shall be occupied, 
to build a permanent sidewalk, the owner of such vacant lot 
escapes from his just proportion of the burden. If it shall be 
said that the city charter authorizes the city council to cause 
sidewalks to be constructed at the expense of the owners of land, 
the answer is, that such authority cannot be constitutionally 
conferred. 

S. Ames, for the plaintiffs. In respect to the defendant’s 
objection, that Worthen Street was not legally laid out, the 
reply is, that the city council, having the general power to lay 
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out streets, could lawfully legislate as to the mode of proceed- 
ing. This was done by the ordinance, c. 18, which conforms 


to the Rev. Sts. c. 24, § 67, and requires notice of the inten- — 


tion of laying out to be given to the owners of the land over 
which the street is proposed to be laid. This ordinance obvi- 
ously considers the owners of the soil, over which the street is to 
pass, as the parties who are to have notice of the contemplated 
action of the city authorities. It is they whose property is 
about to be appropriated to the public use, and they alone can 
have a legal claim to compensation. The ordinance corre- 
sponds literally with the provision of the Rev. Sts. c. 24, $ 67, 
in reference to the laying out of town ways. ‘The laying out of 
the street was not an encroachment on the defendant’s right of 
way, but an enlargement of it. So far from taking it away or 
impairing it, it makes it permanent, and renders the plaintiffs 
forever liable to keep it in repair. 

The objection, which is made on account of the recommit- 
ment of the committee’s report, cannot prevail. The object of 
the formalities required by the city ordinance, c. 18, is to give 
to every one, whose land is to be appropriated to public use, an 
opportunity to object, and to put the council in possession of 
the requisite information. By the making of the report, the 
council is officially and formally made acquainted with the facts 
of the case. The ordinance does not limit the time, after seven 
days, within which the council shall act on the subject, nor 
require them to act immediately. Nor does it prescribe what 
shall be done with the report. The report was read, about four 
months after it was made, and was the basis of the final action 
of the council. Though the recommitment may have been 
unparliamentary, it was not equivalent toa rejection of the peti- 
tion on which it was founded. 

But there is another answer to both the above objections. 
Worthen Street had been for years open to public travel, as a 
street. The owners of the soil had precluded themselves from 
the right of closing it, and the owners of the adjoining estates 
were vested with the right of treating it as a street. It was 
irrevocably dedicated to public use, as a street, so far as the 


eS ee es oe Se - 


OCTOBER TERM 1844. 189 


City of Lowell v. Hadley. 


owners were concerned. To make it a street, nothing. remained 
‘but the acceptance of the city ; and that acceptance is not 
wanting. The vote to lay it out as a street (even if informal in 
itself) would constitute such an acceptance. The vote to lay 
down sidewalks therein is equally strong. The street was prac- 
tically a street, long before the city charter was enacted. 

As to the objection that the sidewalk was not finished in con- 
‘ormity to the resolution, there is nothing in the case which 
shows that this variance (generally) was not accidental, or that 
it was material, either to the benefit of the city or the prejudice 
of the defendant. In point of fact, and so far as the same is 
opposite to the defendant’s estate, no alteration or variance is 
alleged, except such as he consented to. By the city charter, 
$ 9, (St. 1836, c. 128,) the city council is authorized to “cause 
permanent sidewalks to be constructed in front of buildings at 
the expense of the owners thereof, and temporary ones in front 
of vacant lands, at the expense of the abutters, or of the city ;” 
and the defendant is chargeable, if at all, for the expense in- 
curred in building the sidewalk opposite to his own estate. The 
city, for the sake of convenience, and in order to act ona class 
of cases, took the sidewalk together, in their proceedings ; but 
there is nothing to show that the defendant is concerned, or 
has any interest, legal or equitable, in remote parts of the side- 
walk. It is not alleged by the defendant, that there has been 
any want of good faith on the part of the city authorities. Prob- 
ably the resolution in question is to be considered rather in the 
light of a direction to the officer having charge of the work, 
than as an attempt to define the rights of proprietors relatively 
to each other. If the work is not yet fully completed, in a 
remote part, and the defendant’s charges are not thereby in- 
creased nor diminished, how does it excuse him from his legal 
liability ? The completion of the whole is not a condition pre- 
cedent to his liability. Even supposing the variance important, 
it will not extend to the whole sidewalk. See Commonwealth 
v. Wether, 3 Met. 445. 

The provisions in the city ordinance, c. 16, $3, are purely 
directory, for the instruction of the city officers; and the want 
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of evidence, therefore, that the superintendent of streets made 
a return to the auditor of the expense of the sidewalk, within — 
ten days from the finishing thereof, does not exonerate the de- 
fendant from his liability. 

The plaintiffs’ declaration contains a general indebitatus 
count, on which they are entitled to recover, notwithstanding 
the alleged variance between the other counts and the proof. 
It is shown by the agreed facts, that the defendant requested 
that the sidewalk opposite to his estate should be constructed 
as it was constructed. The plaintiffs therefore put their claim 


upon the ground that they have built a sidewalk for the defend- _ 


ant, and at his request. 

In the city charter, (St. 1836, c. 128, $9,) the legislature 
have, in express terms, given the city council power to “ cause 
permanent sidewalks to be constructed in streets, in front of 
buildings, at the expense of the owners thereof.” The consti- 
tutionality of this power, whether it is expressly conferred by the 
legislature, or not, is fully recognized in Goddard’s case, 16 Pick. 
504, and in City of Boston v. Shaw, 1 Met. 137. See also 
Paxson v. Sweet; 1 Green, 196. 

Abbott, in reply. The suggestion that the defendant’s right 
of way was not taken, but was enlarged, by laying out the 
street, is unfounded. The exclusive property of the abutters 
in the perpetual right of way is just as much taken, whether it 
is made a public street, or is entirely shut up. While it was 
a private way, the owners had the exclusive control of it; but 
that exclusive property is destroyed by making it a public street. 
While it was a private way, the owners were not subjected to 
the burden of building sidewalks and clearing off snow. But 
if this action can be supported, they are subjected to these bur- — 
dens, by the making of it into a public street. See Woodyer 
v. Hadden, 5 Taunt. 125. 

This difficulty in the plaintiffs’ case seems insuperable, viz. 
that no such sidewalk as the city council directed has been 
made; and that the council refused to order the sidewalk, in 
front of a certain dwelling-house, to be made as it is made, — 
though a motion to that effect was offered. 
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The plaintiffs cannot recover on the indebitatus count. The 
city has no authority to build any sidewalk, except by virtue of 
the ordinance, c. 16, and if that is not strictly followed, the 
defendant is not chargeable. ‘The agreed facts do not find 
that the defendant requested the plaintiffs’ officers to build a 
sidewalk opposite to his estate, partly of bricks and edge stones, 
and partly of three rows of flag stones. He never requested 
them to build any sidewalk, of any description or material. 
The agreed facts only show that the change in the sidewalk 
was in consequence of the defendant’s request. 

Where a statute creates a new power, and a way of enfor- 
_ cing it, that way must be followed. City of Boston v. Shaw, 
1 Met. 138, 139, and cases there cited. Crosby v. Bennett, 
7 Met. 17. 

Dewey, J. The objection to the validity of this assessment, 
that it is not made upon the estates proportionally and equally, 
in reference to the value of the several lots to which the side- 
walk is appurtenant, is attempted to be maintained upon prin- 
ciples of constitutional and statute law applicable more particu- 
larly to taxation for those objects for which taxes are assessed 
for general purposes of defraying state, county, and town expen- 
ditures, and which have no direct bearing on cases like the 
present, when the assessment ts of a limited and local character, 
and is authorized by special’ statute provisions regulating the 
subject. This point was somewhat considered in Goddard’s 
case, 16 Pick. 504, and, as it seems to us, furnishes no sufhi- 
cient ground of defence. 

The ninth section of the charter of the city of Lowell (St. 1836, 
¢c. 128,) authorizes the city council to “‘ cause any streets, public 
places, or squares, in the city, to be graded, paved,” &c. and to 
“cause permanent sidewalks to be constructed on the same, in 
front of buildings, at the expense of the owners thereof, and tem- 
porary ones in front of vacant lands, at the expense of the abut- 
ters, or of the city.” 

The first inquiry therefore is, whathet Worthen Street was 
such a street or public place as would authorize the city council 
of Lowell to direct the construction of a sidewalk on the same, 
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at the expense of the abutters and owners of buildings on such 
street. It is contended that Worthen Street was not legally 
laid out as a street, by the city council. The most prominent 
ground of objection is, that the location and establishment of 
such street were illegal and void, by reason of want of notice to 
the defendant of the proceedings had thereon; he being an 
owner of land over which said street was proposed to be laid. 
Such notice to all the owners of real estate is said to be required, 
as well by force of the great principles of constitutional law, as 
by the express provisions of the ordinances of the city of Lowell, 
directing the mode of laying out streets and ways. It is quite 
sufficient for this case, that it is required by the latter, in c. 18, — 
$1. This ordinance requires ‘notice to the several owners 
of all land over which said street is proposed to be laid.” 
Was the defendant an owner of land within this provision? — 
That depends upon the answer to be given to this question; 
Is a right of way, over the land which is proposed to be taken 
for the street, such an interest as creates ownership of the land, 
within the meaning of the ordinance? The decision of this 
point is unnecessary in the present case, for reasons which will 
be presently stated. Suppose the doctrine contended for by the 
defendant on this point to be correct, and this right of way to 
be an interest in real estate, requiring notice to the party having 
such easement, before the easement be destroyed by the creation 
of a public street, the further question at once arises, whether 
the omitting to give such notice will authorize the defendant to — 
interpose a defence to the present demand upon him, or whether 
he must first vacate the adjudication laying out the street, by 
instituting proper proceedings and having the same quashed — 
on certiorart. If this were a question arising upon the laying 
out of a public highway, and it could be shown that such high- 
way had been actually laid out by the county commissioners, 
by an order apparently regular and formal, it would not be com- — 
petent for the defendant incidentally to raise the question of 

due notice to the parties interested; but he must resort to a — 
writ of certiorari. The same rule applies to the laying out of 
streets, in the city of Boston, by the mayor and aldermen, who, 
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in that city, have succeeded the county commissioners in that 
duty ; the laying out of such streets being held to be of similar 
character with that of public highways laid out by county com- 
missioners. ‘The doubt then is, whether the laying out of streets 
by the city council of Lowell, under the provisions of the city 
charter, is subject to the same rule, or whether this is to be 
treated as a town way. If this be considered the same as 
the laying out of a way by selectmen, which is to be approved 
by a vote of the town, and constituting what is usually known 
as a town way, then it would be competent for the defendant 
incidentally to raise the objection of want of notice. Common- 
wealth v. Wether, 3 Met. 445. But, upon full consideration of 
this point, we are of opinion that the laying out of streets by 
the city council of Lowell is of the same character, and ought to 
have the same effect, as the laying out of streets by the mayor 
and aldermen of the city of Boston. 

We perceive no objection to the laying out of this street, on 

the ground that the report of the committee did not remain in 

the clerk’s office seven days before being acted upon, or because 
it was recommitted. The first of these objections seems to 
be unfounded in fact, and the second is of no avail, as both 
branches of the city council took up the subject upon the origi- 
nal report, and, by accepting that report, virtually discharged 
the committee from any further action thereon. 

Supposing the preceding objections to be unavailing, it is 
then further urged, that this assessment upon the defendant 
cannot be enforced, by reason of certain defects in the pro- 
ceedings respecting the sidewalk. 1. In reference to the con- 
struction of the sidewalk, it is said that it does not conform te 
the ordinance directing its construction. 2. That no report of 
the expenses of construction was made to the auditor within ten 
days after its completion. 

As to the first, the ordinance directed the sidewalk to be 
eight feet in width, and to be constructed of brick and edge 
stones in front of occupied lots, and timber and plank in front 
of vacant lots. It is admitted that eighty nine of the one bun- 
dred and fifteen feet, in front of the defendant’s premises, were 
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built of granite flag stones, with paving stones between, which 
was so done, however, at the request of the defendant ; which 
will estop him from making any objection on that account. Then, 
in certain other places, for short distances, it was also built in 
the same manner, with the consent of the immediate abutters, 
but without any direct assent of the defendant. The city ordi- 
nance, c. 16, $ 3, requires “ that every sidewalk shall be built, 
by the superintendent of streets, of such materials and dimen- 
sions as the city council may have prescribed.’ ‘The question 
is, whether the deviation from the ordinance is fatal to the 
plaintiffs. There was a deviation, an obvious one. In con- 
nection with this, we may also consider the objection arising 
from the departure from the ordinance as to the width of the 
sidewalk. It was constructed, a part of the distance, seven to 
seven and a half feet wide, under an ordinance directing it to 
be constructed eight feet wide. Is this defect in the width 
fatal to the assessment of a tax for it? These objections, as 
to the departure from the city ordinance in the manner of con- 
structing the sidewalk, doubtless present the strongest ground 
of defence that has been taken to the plaintiffs’ right to main- 
tain this action. The general principle, that the city ordinance 
must be adhered to, is a sound one. There is, however, as we 
think, a sufficient answer to this objection, in the present case, 
which will take the case out of this general rule. First, as to 
the alteration in the mode of construction, in certain places, cor- 
responding to the alteration made opposite to the premises of 
the defendant, and by his request, we think his assent thereto 
may be inferred from his request for the change in the construc- 
tion in front of his own premises. Then, secondly, as to the 
deficiency in the width of the sidewalk, we think that was a 
matter rather for the city council to deal with than the defend- 
ant. If the change in this respect had been such as to increase 
the assessment upon the defendant, he might perhaps take the 
objection. But the facts negative that ground ; the objection 
being that a sidewalk was constructed of less width, and there- 
fore of less expense, than was required by the city ordinance. 
Without prescribing any general rule on this subject, and 
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conceding that the subject of deviation from the ordinance is 
not free from difficulties in limiting the extent to which depart- 
ures may be permitted in the mode of construction, the court 
are of opinion, that the grounds of defence here relied upon 
are insufficient, and that, when the deviation is made at the 
request or with the assent of the land owner liable to be assessed, 
he should be estopped from setting it up; and also when the 
departure is not substantially and palpably an intended devia- 
tion from the ordinance; and especially when not attended 
with any substantial increase of expense, and an assessment is 
made therefor by the city authority, it is not competent for one, 
who is otherwise duly assessed, to avoid the payment of his 
assessment, by raising the objection of a departure from the 
ordinance in the mode of construction. 

The second objection taken is, that the city ordinance, c. 16, 
§ 3, requires the superintendent of streets to keep an exact ac- 
count of all expenses incurred in the construction of a sidewalk, 
and to report the same, in writing, within ten days after the work 
is completed, to the auditor of accounts. The case stated by the 
parties finds that no evidence exists showing any such report made 
within ten days. Assuming that no such return was in fact 
made within that period, the question is, whether this is a con- 
dition precedent to the making of a valid assessment, or is 
merely directory to the superintendent, and intended to secure 
the general faithful discharge of the duties assigned to him, and 
to facilitate the keeping of the accounts of the various disburse- 
ments of the city. It seems to us to be only directory, and not 
a condition precedent, without the strict performance of which 
an assessment will be illegal. Cases somewhat analogous, where 
positive statute provisions have been held to be only directory, 
may be found in Williams v. School District in Lunenburg, 
21 Pick. 76, and Pond v. Negus, 3 Mass. 230. 

Upon the whole matter, therefore, the result is, that the plain- 
hfs are entitled to recover the amount assessed on the defendant. 
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Artuur W. Austin vs. TrusTEES OF THE CHARLESTOWN 
FremMALE SEMINARY. 


The omission of the court to appoint a guardian ad litem for an infant tenant im 
common, who is made respondent in a petition for partition, does not make void 
a judgment establishing partition: Such judgment is voidable; but it can be avoided 
by no one except the infant or his privies in blood. 

Though a petition for partition describes more land than belongs to the tenants in 
common, and though the commissioners, who make partition, may have set off to 

_ the petitioner a larger portion of the land owned in common than they would 
have set off, if the petition had truly described the land; yet a judgment is not 
void, which establishes the partition, as made by the commissioners. 

B., owning one undivided sixth part of land, as tenant in common with others, one ~ 
of whom was an infant feme covert, filed a petition for partition, and the court, 
after notice to the respondents, but without appointing a guardian ad litem for the 
infant, rendered a judgment establishing partition of the land: The infant and her 
husband afterwards made an entry on the land set off to B., and there executed 
a deed of their right and title thereto, viz. one sixth part, to A., who had full 
knowledge of the proceedings, as they occurred on the process for partition: A. 
also, after the partition, took deeds, from other former tenants in common, of 
four sixths of said land set off to B., and afterwards brought a writ of entry against 
B. to recover five sixths of the land held by B. under the judgment for partition. 
Held, that the action could not be maintained. 


Turis was a writ of entry, sued out on the 14th of September 
1843, to recover five undivided sixth parts of a tract of land in 
Charlestown, in which the demandant counted on his own seizin 
and a disseizin by the tenants within twenty years. The ten- 
ants pleaded non tenure, and disclaimed as to a part described, 
and nul disseizin, as to the residue. The demandant admitted 
the disclaimer, and tendered the issue joined. Trial before 
Shaw, C. J. who made the following report thereof: 

The undisputed facts necessary to the understanding of the 
case are these: Elisha Wheeler, being the owner of an estate 
in Charlestown, bounding on Union Street, on the 27th of May 
1820, made his will, which was proved and allowed on the 20th 
of August 1824. By his will he devised the estate to Mary 
Bowers, wife of Alexander Bowers, for life, with remainder to 
those of her children who should be living at the time of his 
decease. She had six children living at the decease of the 
testator, who took each a vested remainder in one sixth, expect- 
ant upon the termination of the life estate of their mother, who 
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died in 1836. Henry Bowers, one of the six, died in 1829, 
without issue, and thereupon his father, Alexander Bowers, took 
the one sixth as heir to his son. ‘The estate of Alexander 
Bowers was levied upon by various creditors, who, by such 
levies, took his whole estate, and subsequently conveyed the 
same, by various deeds, to Arthur W. Austin, the demandant, 
who, by his deed, dated April 8th 1839, conveyed the same one 
sixth to the tenants, described as one sixth part of the estate 
devised by Elisha Wheeler to Mary Bowers, which one sixth 
descended to Alexander Bowers. The demandant afterwards, 
and after the partition mentioned hereinafter, acquired the other 
five sixth parts of the said devised estate, by various conveyances 
from the parties who were named as respondents in the petition 
for partition hereinafter mentioned, all which were thus acquired 
before the commencement of this action ; and in virtue of this 
title he claimed to recover the five sixth parts of the demanded 
premises. 

The tenants claimed to be sole seized, by virtue of a judg- 
ment in partition, by which the demanded premises were set off 
to them to hold in severalty. They offered in evidence a judg- 
ment of this court, at October term 1840, rendered on their peti- 
tion for partition, in which it was conceded, by the demandant, 
that the demanded premises, being the part not disclaimed, were 
set off tothem. ‘Their said petition was filed at Greenfield, in 
the county of Franklin, September 2d 1840, setting forth their 
title in fee to one undivided sixth part of the lands therein 
described, as tenants in common with Henry Foster of Charles- 
town, owner of two sixth parts, and the several owners of three 
other sixth parts, to wit, Alfred Curtis of New York, and Mary 
his wife, in her right, Huber V. Raymond of Mobile, (Alab.) and 
Catherine his wife, in her right, and Royal Preston, (whose 
esidence was averred to be unknown,) and Ellen A. his wife, 
n her right ; and thereupon this court passed an order returna- 
ble at the October term of this court in this county, 1840, direct- 
ing personal notice to be given to said Foster, and that said 
petition and the order thereon should be published in two news- 


papers, viz. the semi-weekly Advertiser, printed in Boston, and 
Wit 
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the New York Spectator, printed in the city of New York; 
which order was duly complied with. At that term, the peti- 
tion was entered, no person appearing to traverse the seizin, as 
set forth in the petition, either in whole or in part. Whether 
there was any general appearance for the respondents or any of 
them, or for any and what purpose, was a question controverted 
by the parties, and, if judged by the court to be material, is to 
be determined by the inspection of the docket or by any other 
evidence, if the court think it admissible. 

At the same term of the court, (October 1840,) such pro- 
- ceedings were had, that a judgment was rendered for the peti- 
tioners to have partition as prayed for. On the 11th of Novem- 
ber 1840, a commission was issued to William Wyman, Thomas 
Hooper and Timothy Fletcher, reciting the proceedings, describ- 
ing the land to be divided, as it was described in the petition, 
and authorizing and requiring them to set off one sixth part to 
the petitioners, to hold in severalty; and on the 14th of No- 
vember 1840, they made their return, that they had set off the 
demanded premises to the petitioners to hold in severalty. 
This return was accepted by the court, and a judgment ren- 
dered thereon, confirming said partition. 

The present demandant had notice of said judgment, and all 
the proceedings therein, as they occurred. 

The present demandant acquired, in the manner already 
stated, the other five sixths of the estate devised to Mary Bow- 
ers, being the remainders to the five children of Mary Bowers, 
other than Henry. The last one sixth was so acquired by a 
deed from Royal Preston and Ellen A. Preston, his wife ; the 
said Ellen being the youngest daughter of said Mary Bowers ; 
which deed was executed on the premises, by Henry D. Austin, 
as the attorney of said Preston and wife; said attorney having 
made an entry on the premises for said Royal and Ellen A. 

The demandant proposed to show that this partition was 
wholly null and void, and left the parties still tenants in com- 
mon, in the same manner as if no such partition had been 
made; and this upon several grounds. Ist. The demandant 
alleged, and offered to prove, that the petition for partition did 
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not make a true representation of the estate held in common, in 
which they claimed to be interested, and of which they prayed 
partition ; but that the petition included a parcel of land on the 
east side of the estate devised to Mary Wheeler; that whilst in 
truth they had title to one sixth part only of the estate devised 
by Wheeler to Mary Bowers, yet that they set forth and de- 
scribed the parcel in question, which was not parcel of the land 
devised. This might have been done by mistake, and probably 
arose in this way, viz. that the said Mary Bowers, whilst she 
held the land devised to her as an estate for life, acquired an 
adjoining lot by purchase, and, for her own convenience, en- 
closed the strip in question, to be used and occupied with her 
estate for life. As the warrant to the commissioners followed the 
petition, and the return followed the warrant, it was contended 
by the demandant, that the petitioners obtained a larger share 
of the common property than they were entitled to have.. 
2d. The demandant alleged, and offered to prove, that Preston 
and his wife, and Curtis and his wife, and Raymond and his 
wife, who were respectively entitled to one undivided sixth part 
each, were out of the Commonwealth, and had no actual notice 
of the pendency of the petition; and therefore he contended 
that it was void as tothem. 3d. He also alleged, and offered 
to prove, that said Ellen A. Preston, wife of Royal Preston, was 
a minor under the age of twenty one years, and that, in the 
said proceedings in partition, no guardian was appointed for 
her, pursuant to the Rev. Sts. c. 103, $ 13, and therefore that 
the partition was void. 4th. And the demandant contended 
further, that the partition was void as against Foster, who had 
acquired two undivided sixth parts in the estate, although he 
was within the Commonwealth; because it was made upon a 
wrong basis, and that basis was furnished by the petitioners. 
Upon these several objections to the partition, in support of 
which proof was offered, it was ruled as follows: Ist. That 
the judgment in partition was conclusive evidence against all 
persons, of full age, having actual or constructive notice of the 
pendency of the petition ; that the petitioners were interested as 
tenants in common, and in the proportions stated ; that if the 
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respondents intended tod deny the petitioners’ title in whole or 
in part, they should have appeared and traversed, and that it 
they had not done so, or if, on trial, it had been found against 
them, it was conclusive ; that such persons, and all those claim- 
ing under them, were parties or privies to the judgment, and 
could not impeach it in a collateral proceeding, by evidence tend- 
ing to show that it was wrong; that according to this principle, 
Foster, who was present and had actual notice of the petition, 
and those claiming under him, were bound by the judgment. 
2d. As to Raymond and Curtis, who were out of the Common- 
wealth, and had, as it is alleged, no actual notice of the petition, 
inasmuch as the court, pursuant to the statute, ordered such 
notice as they judged necessary, and as it appeared that such 
notice was given as ordered, this was constructive notice, and 
rendered the partition valid, and the judgment binding on them 
and those claiming under them: That although there is a pro- 
vision in Rev. Sts. c. 103, § 34, that when a part owner is out 
of the Commonwealth at the time of the partition, he may have 
a revision within a certain time, if the partition is unequal, this 
has no bearing upon the present case, in which the demand- 
ant seeks to show the former partition wholly null and void. 
3d. As to Mrs. Preston, if she was a minor at the time of the 
pendency of the petition for partition, and no guardian was 
appointed for her, although she had a husband living at the 
time, she would not be bound by the judgment, if she chose to 
come in, after coming of age, to set it aside: Yet that this was 
a personal privilege of the minor, and as she did not come in to 
impeach it, but, on the contrary, conveyed away all her title 
and interest in the estate, by a joint deed executed by herself 
and her husband, to the demandant, who took it with full notice 
of the judgment, he could not now impeach it, and set it aside 
on account of her minority. 

The judge being of opinion that the judgment of partition 
was conclusive upon the present demandant, and that all the 
evidence offered to impeach and invalidate it was inadmissible, 
it was accordingly rejected. Whereupon the demandant be- 
came nonsuit, subject to the opinion of the whole court upon 
the questions of iaw reserved. 
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Judgment to be entered for the tenants, on the nonsuit, if 
said evidence was rightly rejected, and if said rulings and de- 
cisions were right; otherwise, the nonsuit to be taken off, and 
a new trial had. 

The case was argued at Boston, January 23d 1844. 

B. &. Curtis, for the demandant. The judgment on the 
petition for partition was erroneous and void. By the common 
law, infants cannot be parties to suits, without the appointment 
of a guardian, and a judgment does not bind them, if no guar- 
dian appears of record. Bac. Ab. Infancy and Age, K.2. And 
this principle is applicable to the process for partition. Gallatian 
v. Cunningham, 8 Cow. 365, per Woodworth, J. Sharp v. Pell, 
10 Johns. 486. Matter of Stratton, | Johns. 509. By the Rev. 
Sts. c. 103, $ 13, the court may (that is, ought to) appoint a 
guardian for an infant who is interested in the premises of which 
partition is sought ; and ¢ 33 declares who shall be conclusively 
bound by the final judgment in partition, viz. “all parties and 
privies to the judgment, including all persons who might by law 
have appeared and answered to the petition.” In Cook v. 
Allen, 2 Mass. 470, Parsons, C. J. says that the parties who are 
bound by the judgment are “all persons who might have been 
parties on the record, but from their own laches.” See also 
Colton v. Smith, 11 Pick. 311. No laches is imputable to an 
infant for not appearing ; for he has no capacity to appear nor 
to claim an appeal. Knapp v. Crosby, 1 Mass. 479. Bac. Ab. 
ubi sup. Valier v. Hart, 11 Mass. 300. And this doctrine is 
not varied by the fact that an infant has an adult husband. 
Bac. Ab. Infancy and Age, I. 7. Perrot’s case, 2 Vent. 30. 

The judgment in question cannot be avoided by writ of error, 
because a petition for partition is not a common law process ; nor 
by certiorari, because the proceeding was in this court. The 
only remedy, in this case, was to aver the nullity of the judg- 
ment, when it was offered in evidence. Smith v. Rice, 11 Mass. 
513. Colford v. Platt, Cro. Jac. 464. Jackson v. Brown 
3 Johns. 459. 

This demandant may aver the nullity of the judgment. The 
power of attorney, executed by Preston and wife, was good, and 
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their attorney entered on the land, and there made the deed to 
the demandant; so that there was a reseizin. Com. Dig. En- 
fant, C. 9. The infant has herself taken advantage of her 
infancy, and has conveyed to the demandant; so that he is not 
taking advantage of another’s infancy. 

The demandant’s title is not impaired by his having notice of 
the partition. A grantor’s title is not affected by the grantee’s 
knowledge. ’ 

The Rev. Sts. c. 103, $43, and the construction given to 
that section in Nichols v. Smith, 22 Pick. 316, seem to show 
that the partition in question was not conclusive as against the 
infant party. 

J. Dana, for the tenants. The judgment in partition, in this 
case, botind the infant party. She had a husband of full age, 
who had the same notice of the process as the other parties 
thereto. And as the Rev. Sts. c. 103, $ 13, only provide that 
“the court may assign a guardian for the suit for any infant who 
is interested in the premises,” it was discretionary with the 
court, whether to assign a guardian, or not. 

At most, the judgment was voidable, not void. Co. Lit. 380 0. 
Oliver v. Houdlet, 13 Mass. 239. And if the infant could have 
avoided the partition, by entry or otherwise, yet the demandant, 
who had full knowledge of the proceedings, cannot avoid it; 
infancy being a personal privilege. 

The 38th and 43d sections of c. 103 of the Rev. Sts., when 
construed with reference to each other, furnish no support to — 
the demandant’s present claim. No exception of infants is 
found in $33, nor in any other part of the chapter. ‘Their 
rights are left to the care of the court. 

Wipe, J. This is a writ of entry to recover the possession 
of five undivided sixth parts of the premises described in the 
demandant’s count. The defence is, that the tenants are 
solely seized by virtue of a judgment of this court on a petition 
for partition, whereupon the demanded premises were set off to 
them in severalty. The principal objection, made at the trial 
of the cause, to the validity of this judgment was, that Ellen A. 
Preston, the wife of Royal Preston, one of the tenants in com- 
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mon, was under the age of twenty one years when the judg- 
_ment was rendered, and that no guardian was appointed for her, 
as the law requires. It was contended that for this cause the 
judgment was not merely erroneous, but absolutely void. But 
the cases cited by the demandant’s counsel do not sustain the 
doctrine contended for. The decision in Gallatian v. Cunning- 
ham, 8 Cow. 365, has no bearing upon it. The point decided 
in that case was, that the sale by the guardian of a minor, which 
was set up in that case, was void, or was voidable, and that its 
validity might be impeached. It is true, that some of the re- 
marks of one of the learned judges who delivered opinions in 
that, case may seem to support the doctrine maintained by the 
demandant’s counsel; but these remarks have no authority, 
beyond the respect due to the dicta of a learned judge, in which, 
however, we cannot concur, if they are to be understood as 
laying down the broad principle, that the judgment of a court, 
where the proceedings are not in all respects conformable to the 
requisitions of a statute, is void and may be treated as a nullity. 
We do not, however, understand the learned judge as maintain- 
ing any such principle. Such judgments are voidable by writ 
of error, but not void. Bac. Ab. Infancy and Age, I. 2. Co. 
Lit. 380 6. The question then is, whether the judgment for 
partition had been avoided before the conveyance from Preston 
and his wife to the demandant. Voildable acts by an infant, or 
matters of record done or suffered by him, can be avoided by 
none but himself or his privies in blood, and not by privies in 
estate ; and this right of avoidance is not assignable. Bac. Ab. 
Infancy and Age, 1.6. Whittingham’s case, 8 Co. 43. 

It has been argued that the judgment was avoided by the 
entry on the land by the attorney of Preston and his wife ; and 
Perrot’s case, 2 Vent. 30, is cited, in which it was held that a 
fine levied by a married woman, she being an infant, might be 
set aside upon motion, because “ perhaps the husband would 
not suffer the bringing or proceeding a writ of error.” But this 
reason does not apply to the present case, as the entry, on 
Which the demandant’s counsel relies as an act of avoidance, 
was authorized by the husband. It cannot therefore be pre- 
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sumed that he would not permit a writ of error to ne brought 
for the same purpose. _ 

In Holford v. Platt, Cro. Jac. 464, it was decided by a 
majority of the court, that a recovery against an infant, by 
default, might by the infant be avoided, in another action, by 
plea. But the ground of the decision was, that he was not 
entitled to a writ of error. Haughton, J. dissented, being of 
opinion that he was entitled to a writ of error. In Smith v. 
Rice, 11 Mass. 507, the tenant relied on a partition made by 
order of the probate court, and the case was decided on the 
ground that a writ of error did not lie to the probate court. 

These cases, therefore, do not support the doctrine now con- 
tended for by the demandant’s counsel, namely, that a party 
to an erroneous judgment may be allowed to impeach and avoid 
it by matters in fait; a doctrine clearly opposed by all the au- 
thorities. Co. Lit. 380 6. 1 Rol. Ab. 742. Ailet v. Watless, 
Style, 246. The doctrine laid down or recognized in the cases 
cited is, that a party to an erroneous judgment, who is not 
entitled to a writ of error to reverse it, may avoid it, on motion, 
or by a plea, in a court of competent jurisdiction. So infants 
may avoid recognizances and statutes entered into by them, by 
audita querela. Bac. Ab. Infancy and Age, I. 7. But where 
a party is entitled to a writ of error to reverse an erroneous 
judgment, it cannot be avoided in any other way. 

But another decisive objection to the demandant’s title is, 


that Preston and his wife had no right to avoid the judgment of — 


partition. If, instead of entering on the premises, they had 
brought an action to recover possession, it could not have been 
maintained against the tenants. Preston and his wife were 
‘ointly seized in the right of the wife; but in law they are con- 
sidered as one person, the wife being, as it were, merged in her 
husband. He had the right of possession and occupation, and 
to take the rents and profits to his own use. He had a free- 
hold estate, which he might sell and dispose of, or it might be 
taken on execution as his property; and the purchaser or exe- 
cution creditor would have a good title against the wife, during 
coverture, and against her heirs, if the husband should survive, 
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he being tenant by the curtesy. Now it is clear that the parti- 
tion is valid against the husband. 

It was objected, that a parcel of land was included in the 
partition, to which the tenants in common had no title But 
this did not render the partition void, nor indeed voidable. But 
if it were voidable, it could only be avoided by a writ of error. 
Preston, therefore, could not maintain an action to recover pos- 
session, either in his own name, or by joining with his wife. 
The judgment is a good bar against him; his right and title 
vested, by the partition, in the tenants, and they have a good 
title to the possession. : 

Some other objections to the tenants’ title were made at the 
trial, which were overruled, for reasons which are satisfactory ; 
and in arguing the exceptions, they were not relied on by the 
demandant’s counsel. Judgment on the nonsuit. 


Levi Parker vs. Wiuu1aAm Simonps. 


Under the Rev. Sts. c. 113, a defendant in replevin, who obtains a judgment for a 
return of the goods replevied, and sues out a writ of return, upon which the offi- 
cer returns that he cannot find the goods, may maintain an action on the replevin 
bond, without first suing out a writ of reprisal. 

A plaintiff in replevin, against whom a judgment is obtained for a return of the 
goods replevied, is bound by the bond prescribed by the Rev. Sts. c. 113, as well 
as by that prescribed by St. 1789, c. 26, to restore the goods in like good order and 
condition as when taken. 

Afier a debtor’s goods were seized on a writ of attachment, and also on an execu- 
tion, he was discharged under the United States bankrupt law of 1841: The goods 
were replevied, and the defendant in replevin obtained judgment for a return thereof, 
and brought a suit on the replevin bond. Held, that he was entitled to recover, 
as damages, the full value of the gonds, if it were not shown that their full value 
Was not necessary to satisfy the execution on which they were seized. 

A plaintiff in replevin, after replevying articles of household furniture, horses, &c. 
sold part thereof. and so used other parts, as to lessen their value: The defend- 
ant in replevin obtained judgment for a return of the property replevied, and 
twelve per cent. damages and costs, which were paid: ‘T'welve months after said 
judgment was rendered, the defendant in replevin sued out a writ of return, upon 
which the officer returned that he could not find the property: The defendant in 
replevin then brought his action on the replevin bond. Held, that he was entitled 
to recover the value of the property, as set out in the bond, with six per cent. 
damages from the time of the judgment for a return. 


Dest on a replevin bond. The writ was dated May 19th 
VOL. Vill. 18 
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1842, was returnable to the then next October term of this 
court, and was served on the 29th of September 1842. 

The parties submitted the case to the court on the following 
agreed statement: On the 18th of August 1838, the plaintiff, 
as deputy sheriff, seized certain personal property, viz. horses, 
wagons, household furniture, &c. on a writ and execution, in 
favor of Ward & Glover, against Eli Robbins. On the 22d of 
the same month, the present defendant replevied said property 
on a writ returnable at the September term 1838, of the court 
of common pleas. ‘That suit was afterwards removed into the 
supreme judicial court, and was tried at April term 1841. A 
verdict was found in favor of the plaintiff, (the present defend- 
ant,) as to a portion of the property replevied, and in favor of 
the defendant, (the present plaintiff,) as to the remainder, with 
damages at the rate of twelve per cent. computed to the time 
of the trial. Exceptions were taken by the defendant, (the pres- 
ent plaintiff,) to the ruling of the judge at the trial as to that 
part of the property for which the verdict was against him; and 
these exceptions were argued at the October term of this court, — 
1841; and, at the following April term, judgment was rendered 
upon the verdict, and for a return to the present plaintiff of that 
part of the property for which the jury had returned a verdict in 
his favor. (See 3 Met. 144.) The present plaintiff then sued 
out his writ of return, dated May 1842, and delivered it to the © 
sheriff of this county, who duly made return that he could not 
find the property. This writ of return was not served till the 
29th of September 1842, which was the last day of service. 
At the time of serving said writ, the sheriff declined to wait for 
the defendant to collect together that portion of the property 
which was not sold, and was in the immediate neighborhood, or 
to take in money the value of that part of the property which 
had been sold, but made immediate service of the writ in the 
present suit. \ 

The said Eli Robbins, after the commencement of the afore- 
said suit in replevin, was duly declared bankrupt, by the district 
court of the United States for the district of Massachusetts, and 
duly received his discharge, under the United States bankrupt 
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law of 1841, before the commencement of the present suit. 
And the damages recovered in said replevin suit, and costs, 
have been paid; but the property has not been returned. A 
part of the property was sold by the plaintiff in replevin, (the 
present defendant,) before the replevin suit was determined, 
and the rest of it has been used by him ever since it was 
replevied. 

“ The plaintiff contends, Ist, that he ‘is entitled to the twelve 
per cent. damages given by the Rev. Sts. c. 113, from the time 
to which they were computed by the jury, to the present 
time. 2d. That he is entitled to the value of the goods at the 
time when they were replevied; and that he is not bound to 
receive the same, worn and deteriorated by age, as they are at 
this time; that the defendant in this suit was bound to return 
the property in the like good order and condition as when taken 
in replevin. 

‘The defendant contends; Ist, -that there has been no suffi- 
cient demand on the writ of return. 2d. That he was not 
bound to return the goods in like good order and condition, as 
when taken in replevin. 3d. That if any judgment can be 
rendered for the plaintiff in this suit, it must be for nominal 
damages, by reason of the bankruptcy of the said Robbins. 
4th. That if the plaintiff is entitled to the value of the goods at 
all, it is their value at the time of the demand on him for a 
return.” ' 

It was agreed that the court might render such judgment, 
upon the foregoing facts, as they might deem proper; and, if 
necessary, appoint an assessor to determine the value of the 
property. 

Crowninshield, for the plaintiff. 

Nelson, for the defendant. 

Hussarp, J. The defendant contends that the present ac 
tion cannot be maintained, because the plaintiff has elected to 
pursue the remedy upon his writ of return, and that he cannot 

prosecute his action upon the replevin pona until he has ex- 
 hausted his other remedy by prosecuting his writ of reprisal ; 
and that, if it were not for the language of the Rev. Sts. c. 113, 
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§ 39, he would be deprived of all claim under the bond, in con- 
sequence of the election made by him to claim the property on 
the writ of return; and for this he relies on the decision in 
Butler v. Hildreth, 5 Met. 49. That was an action of trover, 
brought by an assignee, for a quantity of goods sold to the de- 
fendant, by persons who shortly after became insolvent, and was 
attempted to be maintained on the ground that the sale was 
fraudulent as against the vendors’ creditors. The defence relied 
upon was, that the plaintiff, with a knowledge of all the circum- 
stances, had previously commenced an action on the notes given 
for the goods, and had thereby affirmed the sale; and that he 
could not afterwards resort to an action of trover, and maintain 
that the sale was void. But the court, in that case, held that it 
was not an election of remedies on the part of the plaintiff, but 
an election of rights —of rights which were inconsistent with 
each other; that the party, with a knowledge of the facts, by 
affirming the sale, abandoned all claim of property in the goods. 
But, in the present case, a claim for the goods upon the writ of 
return, and a claim upon the bond for the value of them because 
they are not returned, are not distinct rights. The right is the 
same to the qualified property in the goods themselves, or to 
their value, in case they are not returned; but the remedies 
are necessarily distinct, and the party has, not merely his elec- 
tion, but the right, by law, to pursue both. This the defendant 
admits; but he contends that the party, having elected to sue 
out his writ of return, must pursue his course to the end, before 
he can turn round and avail himself of the other provision of the 
statute; and that, as he has not sued out his writ of reprisal, 
(as it is now called by the Rev. Sts. c. 113,) he cannot, at the 
present time at least, maintain this suit. And for this, he relies 
upon the language of the Rev. Sts. c. 113, $ 39, which is, that 
“the foregoing provisions ” (relating to the writs of return and 
reprisal) “shall not preclude the defendant from resorting to 
his remedy on the replevin bond, or to his remedy against the 
officer for the insufficiency of the sureties in the bond, to 
recover the value of the goods, together with the loss or damage 
caused by the replevin thereof, notwithstanding he may have 
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endeavored to recover the same by the writs of return and of re- 
prisal, as before provided.” This section was introduced by the 
learned commissioners, as they say, ‘merely to prevent doubts, 
and to indicate the remedies which the defendant may resort to, 
when necessary.” It is obvious then, that there was no inten- 
tion to alter the law as it existed previously to passing the 
revised statutes. The statute is intended to protect the rights 
of persons, in goods and chattels, which have been unlawfully 
taken from them, and, at the same time, to provide a sufficient 
indemnity to the party from whom the goods and chattels have 
been taken, in the event that they are entitled to a restitution 
of them; and it is to receive a liberal construction. If the 
framers of the revised statutes had intended to compel the party 
to exhaust one remedy before resorting to the other, the lan- 
guage, we think, would have been imperative, that the party 
should first sue out his writs of return and of reprisal, and if he 
failed in procuring satisfaction for his damages by either of 
those remedies, that then he might commence his action upon 
the replevin bond. | 

Prior to the revised statutes, the defendant in replevin was 
not required to exhaust his remedy on the writ of return. The 
condition of the bond given by the plaintiff in replevin was, that 
he should prosecute his replevin to final judgment, pay the dam- 
ages and costs, and return the goods, if judgment should be 
against him. And it was no good plea to an action on the bond, 
to say that the plaintiff, though he had sued out his writ of 
return, had not delivered it to an officer to be executed ; nor that 
he had never demanded the goods. Sevey v. Blacklin, 2 Mass. 
541. So in Turnor v. Turner, 2 Brod. & Bing. 107, it was 
decided that the not prosecuting the replevin suit with effect 
was a breach of the condition, and that the action was main- . 
tainable on the replevin bond, after a judgment for a return, 
though it did not appear that the writ of return had been issued ; 
and it was held that the party had his election of his remedies. 
And we think that it was intended, by the Rev. Sts. c. 113, that 
the party should have this right of election, as to his remedies, 


on his claim to indemnity being established by a judgment ren- 
18 * 
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dered in his favor, without being compelled, in the first instance, 
to prosecute his remedy for a restoration of the goods them- 


selves. See also Perreau v. Bevan, 5 Barn. & Cres. 284, and 


8 Dowl. & Ryl. 72. 

It is also objected, that the recovery in this case should be 
of nominal damages merely ; on the ground that Robbins, the 
first judgment debtor, has become bankrupt, and the original 
attachment of his property, by Ward & Glover, been thereby 
dissolved ; and that the defendant is liable to the assignee of 
Robbins for the delivery of the property to him. It is true that 
goods held under attachment cannot be retained by the officet 
against the claim of the assignee of the debtor, on his becoming 
insolvent, and that receiptors of property are, for the same 
cause, relieved from their obligation to return or account for the 
goods. .Grant v. Lyman, 4 Met. 470. But goods seized on 
execution are not affected by the subsequent insolvency or 
bankruptcy of the debtor ; the right of the judgment creditor 
being then fixed, and the goods being bound by the levy. 
Clarke v. Minot, 4 Met. 346. Ames v. Wentworth, 5 Met. 294. 
In the present case, the goods were not only taken on a writ of 
attachment, but were also seized on execution, in favor of Ward 
& Glover, the judgment creditors; and there is nothing to show 
but that the whole value of the goods attached was needed to 
satisfy the execution. The defendant has offered no evidence 
on the point, and the objection cannot prevail. 

It was also argued, that there was no sufficient demand on 
the writ of return ; but the point was not pressed. And we are 
of opinion that the objection is not well founded. The’ writ of 
restitution was placed in the officer’s hands, and his return upon 
it is sufficient evidence of a demand, to authorize the commence- 
ment of this action, if a demand is necessary. But whether 
necessary or not, the facts of this case do not require us to 
determine. 

A more important question is, what rule shall be adopted in 
the assessment of the damages. And in this, it is said, is in- 
volved the inquiry, whether the party was bound to return the 
goods in like good order and condition as when taken, The 
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suggestion, that the party is not now bound to return the 
goods in the same condition as when taken, is founded on a 
comparison of the statutes. In St. 1789, c. 26, $4, where 
the form of the writ of replevin is given, one proviso of the 
writ is, “and also to return and restore the same goods and 
chattels, in like good order and condition as when taken, in 
case such shall be the final judgment ;”’ whereas, in the Rev. 
Sts. c. 113, $$ 19, 29, where the plaintiff is required to give 
' bond, the language is, ‘‘and also to return the said property, in 
case such shall be the final judgment,” without any mention that 
the goods and chattels are to be restored in like order and con- 
dition. But we think that this criticism, though ingenious, is 
not well founded. It is very evident from the commissioners’ 
report that no such alteration in the law was contemplated ; 
and it is to be observed that they have not given the form of 
the writ, as was done in the prior statute, and which con- 
tained the proviso; but in the 28th section, they provide that 
the writ “ shall be in the same form, substantially, that has been 
heretofore established and used.” Such an alteration, as is sug- 
gested by the defendant’s counsel, would be a substantial differ- 
ence; and we must therefore conclude that no such change was 
intended by this revision of the law. 

The principal question is, as to the rule that shall govern in 
the assessment of damages in this case. The defendant con- 
tends that the true rule is the value of the property at the 
time of the demand made for its redelivery, and that this rule is 
established by the case of Swift v. Barnes, 16 Pick. 194. In 
that case, a quantity of sperm oil was replevied, and there was 
judgment for a return, and a writ of restitution issued, and a 
demand was made of the property, but it was not redelivered. 
The question made by the parties was, whether the valuation in 
the bond should be the measure of damages, or whether judg- 
ment should be rendered for the actual value of the oil at 
the time of the service of the writ of replevin, or when the 
verdict was given, or on the rendition of judgment, or at tne 
date of the demand upon the writ of restitution. The oil 
having risen in value after it was replevied, it was argued by 
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the plaintiff, that the value of the oil at the time of the rendi- 
tion of judgment, or at the time of the demand made on the 
writ, was the rule to be adopted ; while it was contended by 
the defendant, that the value of the oil at the time of the origi- 
nal taking should determine the amount of damages, and that 
the circumstance that a bond had been given should make no 
difference. The court, after a review of the authorities cited, 
was of opinion that the value of the property replevied, at the 
time it was demanded on the writ of restitution, was the true 
measure of damages; and Mr. Justice Wilde, who gave the 
opinion, referred to the general rule of damages on all contracts 
to deliver goods on demand, and expressed the opinion that 
there was no essential difference between this contract and the 
common one to deliver goods. And the court further held, that 
the party who made the bond, and fixed the value, might well 
be bound by it, as was decided in Gordon v. Jenney, 16 Mass. 
465, and that it did not follow that the other party, who had no 
agency in fixing the amount, should be concluded by it, because 
the property had risen in value. But a leading feature in that 
decision is this, namely, that the party injured was entitled to 
an indemnity, and could not receive it unless the actual value 
of the goods, at the time of the demand made, was adopted as 
the rule to fix the measure of damages. But though the court 
state the rule, by which the damages are to be ascertained, in 
strong and general terms, yet it does not embrace every case 
arising under the process of replevin; and the case at bar is 
one of those which are to be excepted from its operation. The 
goods replevied consisted of household furniture, horses, cattle, 
wagons, &c. which had been more or less used. At the time 
of the demand, some of them had been sold; and others were 
deteriorated and much depreciated in value by further use. 
They were not all of them goods, like oil or other articles of 
merchandize, of a current market price; and some having been 
sold, and others thus deteriorated, the value at the time of 
the demand could not be ascertained, nor would that value 
be the measure of damages without a proper allowance for 
the depreciation, which, under the circumstances of this case, 
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could not be computed upon any accurate data. The only 
mode. therefore, to give the plaintiff the indemnity to which he 
is entitled, is, to take the estimate of the value as set out in the 
replevin bond. ‘To this is to be added six per cent. on such 
value from the time of the judgment in the action of replevin. 
It not sufficiently appearing but that the plaintiff might have 
had his writ of return immediately, or have put his bond in suit, 
he is not entitled to the penal damages since that time. 

If the parties do not agree on the amount, an assessor is to 
be appointed to calculate the damages, and make return of the 
same, upon which judgment will be entered. 


SamueL Jaquiru vs. Tuomas RicHarpson. 


By the true construction of the Rev. Sts. c. 51, §1, when that part of a road which 
is wrought for travelling is hidden by snow, and a path is beaten and travelled on 
the side of the wrought part, persons meeting on such beaten and travelled path 
are required to drive their vehicles to the right of the middle of such path. 


In an action of trespass, the plaintiff alleged that the defend- 
ant, at Stoneham, on the 24th of March 1843, made an assault 
upon him, and with a certain stage or sleigh drawn by four 
horses, did direct.and guide the same horses against the sleigh of 
the plaintiff, in which he was then and there sitting, and did 
drive said horses against the plaintiff’s said sleigh, and over- 
turned the same, and greatly injured the plaintiff, &c. Mer- 
rick, J. before whom the trial was had, in the court of common 
pleas, reported the case as follows: 

“ The plaintiff introduced evidence tending to show that, on 
said 24th of March, he was riding from Reading to Medford in 
his sleigh; that near the village of Stoneham he met the defend- 
ant, who was driving a stage-coach, containing fourteen passen- 
gers; that he seasonably turned and drove his sleigh wholly out 
of the beaten and travelled part of the road, and stopped there 
till said stage came up; that the defendant continued to drive 
along in the said beaten and travelled track without turning at 
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all to the right, and, not being at the right of the centre thereof 
so drove his stage, that the end of the whippletree of his fore 
horses struck the plaintiff’s sleigh, doing a slight damage; that 
the sleigh was not upset, nor the plaintiff at all injured, but that 
the sleigh was forcibly carried back, eight or ten feet, bringing 
up the back of it against a horse standing in another sleigh 
directly behind the plaintiff: That the plaintiff’s sleigh was 
forced with violence in contact with the stage, when the defend- 
ant stopped and disengaged it; that immediately upon the col- 
lision, the plaintiff’s horse struggled and leaped with great 
violence, putting the plaintiff in immediate danger ; that there 
was no drift of snow or other obstruction which would have 
prevented the defendant from easily and conveniently turning 
his horses and coach to the right of the centre of said beaten 
and travelled track ; that the collision took place at the bottom 
of a slight hill, at a place from which the plaintiff could be 
plainly seen by the defendant, on his stage, at a distance of ten 
or twelve rods. 

“The defendant offered evidence tending to show that, as he 
approached the top of the hill, he was driving at a moderate pace ; 
that as he descended the hill, he drove more slowly, not excved- 
ing the rate of five miles an hour ; that all the way from the top 
of the hill to the place where the collision took place, there was 
a drift or bank of snow, on the defendant’s right side, coming ~ 
quite up to the said centre of said beaten and travelled track ; 
that he drove as near this bank as it was safe for him to do; and 
that, if he had turned more to the right, his coach would have 
been upset, and the passengers in it exposed to great injury ; 
and that there was no depth of snow, or other obstruction, to 
prevent the plaintiff frcm turning still farther to his right. 

« All the testimony on both sides proved that the beaten and 
travelled track, at the place where the collision occurred, was on 
the right of the centre of that part of the highway which was 
wrought and prepared for travel when there was no snow on 
the ground; and that the stage, at the moment of the collision, 
was in fact on the right of the centre of said wrought part of 
the road. 
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“ The presiding judge instructed the jury that it was the duty 
of towns to cause public highways to be made safe and conve- 
nient for travelling, when the ground was incumbered with 
snow ; and that if the ground was, at this time, so covered with 
snow that the said wrought part of the way could not be seen 
or discovered, the beaten or travelled track in the snow, which 
was made by the public travel, and suffered by the officers and 
inhabitants of the town so to be made and remain for the public 
use, was the road to the right of the centre of which the defend- 
ant was bound seasonably to have turned and driven his horses 
and coach; that it was his duty to have done so on meeting 
the plaintiff, unless the obstruction by the bank or drift was 
such as to have prevented his doing so with safety to his coach 
and the passengers in it; but if it was so obstructed, he was 
not bound to turn to the right of the centre of said beaten or 
travelled track, but, the plaintiff having driven his sleigh to 
his right, entirely out of the centre of the beaten or travelled 
track, it was the duty of the defendant to have driven his horses 
and coach with so much care, skill and moderation, as would 
have afforded reasonable security to the plaintiff, in his passage 
by him; and that he was liable, in this action, for damages, if 
he did not seasonably turn and drive his horses and coach to 
the right of the centre of said beaten and travelled track, if he 
could have done so with safety; or if, being unable to do so, 
he did not drive with such due care, skill and moderation, as 
would have offered reasonable security to the plaintifl, in his 
passage by him with his coach and _ horses.” 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the instructions given to the jury. 

Nelson, for the defendant. 

Willey, for the plaintiff. 

Hussarp, J. By St. 1820, c. 65, $ 1, it was enacted, ‘ that 
in all cases of persons meeting each other on any bridge, turn- 
pike, or other road, travelling with carriages, wagons, carts, 
sleds, sleighs, or other vehicle, the persons so meeting shall 
seasonably turn, drive, and convey their carriages, wagons,” &c., 
“to the right of the centre of the travelled part of such bridge, 
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turnpike, or road, so as to enable each other’s carriages, wag- 
ons,” dc. “ to pass each other without interference or interrup- 
tion.” This statute is reénacted in the Rev. Sts. c. 51, $ 1. 
And by the Rev. Sts. c. 25, $ 3, it 1s also the duty of surveyors 
of highways, when any such way is incumbered with snow, 
forthwith to ‘ cause the same to be removed, or so trodden 
down, as to make the way safe and convenient.” 

In the present case, the defendant contends that he was “ to 
the right of the centre”’ of the wrought part of the road, and 
consequently was not guilty of violating the law of the road, for 
the breach of which the plaintiff brings his suit; and he relies 
on the case of Clark v. The Commonwealth, 4 Pick. 125, to 
support his position. ‘That case originated in a prosecution 
against Clark, for not turning his wagon to the night of the 
centre of the travelled part of the road in Rutland; and it came 
before the court on a petition for a writ of certiorari to the 
court of common pleas. In support of the petition, on the 
evidence offered to sustain it, it was contended that by the 
travelled part of the road was meant the part wrought and made 
for travel. And the court, in giving their opinion, say, that by 
“the travelled part”? was intended that part which is usually 
wrought for travelling ; and that a traveller, “if he turns to the 
right of the centre of the wrought part, so that there is room on 
the wrought part for the other traveller to pass,’ does not incur 
the statute penalty. We have no doubt of the correctness of 
the ruling in that case, and that the revised statutes are to receive 
a similar construction. But the circumstances there considered 
are different from those in the case at bar, and they do not con- 
trol it. We are now called upon to apply the law, which is a 
most beneficial one, and conducive to the safety and convenience 
of all the inhabitants of the Commonwealth, to a state of the 
public road, when, from the season of the year, and the quan- 
tity of snow on the ground, the wrought path was obscured 
from the eye, and the travelled and beaten path was on the 
right of the centre of the wrought path. And here we cannot 
doubt but that the path then beaten and travelled by those pass- 
ing and repassing on the way, with their sleds and sleighs, was 
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one of those roads contemplated by the framers of the statute, 
and within its spirit and purview, and that the wrought part is 
not, for the time being, the travelled path to which the law of 
the road is restricted ; but that the law is as well applicable to 
the path, as actually travelled upon the snow, as it is to the 
wrought part in different seasons of the year. That the statute 
is not limited to highways or town ways, is established by the 
case of Commonwealth v. Gammons, 23 Pick. 201, where the 
law was fully considered, and was held applicable to collisions 
on all roads travelled; the intent of the law being to extend 
protection to all travellers in passing over ways, whether public 
or private. 

On the view thus taken of the statute, we are satisfied with 
the ruling of the court below, which, we think, was guarded 


with careful preciseness. 
Exceptions overruled. 


NatuanteL Watson vs. Prestpent, Directors, &c. 
OF THE Puanix Bank. 


In a suit against a bank, to recover the amount of money deposited therein, the allow- 
ance of the plaintiff’s claim by the receivers of the bank, appointed after the suit 
was commenced, furnishes sufficient proof of the plaintiff’s demand. And id seems 
that the ledger of the bank, produced in court, at the plaintiff’s request, by the 
president of the bank, and offered by the plaintiff, is admissible evidence of his 
claim, without producing the clerk who made the entries in the ledger. 

When a bank suspends payment, and closes its doors against its creditors, a party who 
has deposited money therein may maintain an action to recover the amount of his 
deposit, without first making a demand of payment. 

A party who brings an action against a bank that is afterwards restrained, by injunction, 
from further proceeding in its business, and whose property and effects are put 
into the hands of receivers, does not, by proving his claim before the receivers, but 
without receiving a certificate thereof, or taking a dividend, bar his right to proceed 

in the action. 

In a suit on a demand due from a bank, the plaintiff is entitled to recover interest 
thereon from the time of action brought, although the bank is afterwards restrained, 
by injunction, from proceeding in its business, and its property is put into the hands 
of receivers. 


Assumpsir on the money counts, to recover $1650-38, the 


balance of a sum deposited in the Phoenix Bank. Writ dated 
October 5th 1842. 


VOL. VIII. 19 
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At the trial in the court of common pleas, before Merrick, J _ 
the plaintiff offered in evidence a book purporting to be the 
ledger of the Phoenix Bank, and called the president of the bank 
as a witness, who testified that he believed it to be such ledger, 
and that it exhibited correctly the balances due to depositors. — 
The defendants objected to the introduction of the book, on — 
the ground that it was not the best evidence which the nature — 
of the case admitted, and because the entries therein were not — 
proved by the clerk who made them. But the judge ruled that 
the book was admissible in evidence ; and the said witness tes- ; 
tified, that it appeared by the book (and upon inspection of the 
book it did appear) that on the 3d of October 1842, a balance” 
of 1650-38 was due to the plaintiff. The witness further test- 
fied, that on the same 3d of October the bank was “in embar- 
rassed circumstances,” and, by order of the directors, was not 
opened for business on that day ; that the witness, soon after 
9 o’clock A. M. by the directors’ order, locked the door of the 
bank ; and that, on the 4th and 5th of said October, the bank 
was not open for business, but that the bank commissioners ~ 
were there, making an investigation ; that the ordinary business 
of the bank was suspended after October 2d ; that no payments” 
of demands-against the bank were made after that day ; and 
that, on the 6th of October, an injunction was issued by one of 
the justices of the supreme judicial court, on the application of | 
the bank commissioners, restraining the further proces 
of the bank. 

Another witness testified that, during the first week in Octo- 
ber 1842, he was at the bank, employed by the president of the: 
bank to “ give notice, to persons who might call, of the embar- 
rassed state of the bank, and that it had stopped payment ;” _ 
that the plaintiff, among others, called, and was told by the 
witness “ what he was doing ;” that the plaintiff said he * had 
a good deal of money in the bank, and wished to go in and see 
about it;” but that he was not permitted to enter the bank. 

The defendants put into the case certified copies of the 
abovementioned application of the bank commissioners, of the 
writ of injunction, of the service thereof, and of the decree of © 
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_the supreme judicial court, passed on the 18th of October 1842, 
making the injunction perpetual, and appointing receivers to 
take charge of the estate and effects of the bank. The defend- 
ants then called one of the receivers as a witness, who testified 
that it was their practice, upon receiving satisfactory evidence 
of claims against the bank, to prepare certificates in duplicate, 
signed by all the receivers, one of which was issued to the cred- 
itor, and the other retained by the receivers; that he had not 
signed any certificate to any one claiming to be creditor of the 
bank, without satisfactory evidence of his claim ; that there was 
in his book of certificates one to the plaintiff, dated April 18th 
1843, for $ 1650-38 ; that on the back and face of said certificate 
‘was written, in pencil and in the hand writing of one of the 
other receivers, “dividend not to be paid;” that the duplicate 
‘was not delivered to the plaintiff in person, but to E. Butirick 
Esq. ; that the witness, in a conversation with Mr. Buttrick re- 
‘Specting the plaintiff’s affairs, discovered that the certificate 
prepared for the plaintiff had not been delivered to him, and 
‘that ‘‘Mr. Buttrick, at the request of the witness, took it, to be 
delivered to the plaintiff.” 

There was no evidence of Mr. Buttrick’s authority to act for 
the plaintiff, in receiving the said certificate, besides the fact 
‘that he was the plaintiff’s attorney of record in the present suit. 
The defendants contended that the plaintiff could not main- 
jtain this action, for want of a previous demand on them. 
But the judge instructed the jury, that if the bank had 
failed and stopped, and had closed the doors of its banking 
house against the entrance of depositors and holders of demands 
against the bank, and had given public notice thereof, before 
the commencement of the plaintiff ’s action, no demand by him, 
either written or oral, was necessary to entitle him to maintain 
it for any balance due to him for moneys deposited. 

The defendants further contended, that the application of the 
tank commissioners to the supreme judicial court for an injunc- 
tion, and the subsequent proceedings of said court, the appoint- 
ment of receivers, and the other matters testified to by one of 
the receivers in regard to the plaintiff’s proving his claim 
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before the receivers, and to their issuing of a certificate, con- 
stituted a bar to the further prosecution of this action. But 
the judge instructed the jury, that whether the plaintiff proved 
his claim before the receivers or not was immaterial, and that 
none of his proceedings aforesaid were such a bar as was 
contended for by the defendants. 

The defendants also contended that, if the plaintiff was enti- 
tled to recover any thing, he could not recover interest on the 
amount of his claim, after the service of the writ of injunction. 
But the judge instructed the jury, that if they found any thing 
due to the plaintiff, he was entitled to interest thereon from the 
date of his writ. 

The jury returned a verdict for the plaintiff for $1650:38, 
and interest; and the defendant alleged exceptions to the in- 
structions given to the jury. 

W. J. Hubbard, for the defendants. 

Buttrick, for the plaintiff. 

Husparp, J. The plaintiff, in support of his claim, produced _ 
the ledger of the defendants, and offered the president of the 
bank as a witness to prove the entry to his credit in the book. 
The defendants objected to the introduction of this testimony, 
on the ground that it was not the best evidence which the na- 
ture of the case admitted, and because the entries therein were 
not proved by the clerk by whom they were made; but the 
objection was overruled. 

1. It was argued by the counsel for the defendants, that the 
bank book of the plaintiff, in which the deposit was entered, was 
better evidence of the amount due than the books of the bank, 
and ought to have been produced. 

The bank book, so called, is a small book in which the — 
entries of deposits made by the depositor are entered by a 
clerk of the bank, and correspond with the entries in the bank 
books ; and they are made for the convenience of the depositor, 
who keeps the book to regulate his checks upon the bank, that 
he may not overdraw his account. But the book does not prove 
itself, and the entries it contains furnish no better evidence of 
the plaintiff’s claim than the eutries in the books of the bank ; 
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when admitted, they are of equal weight. The question then 
arises, whether the president of the bank, who did not make 
the entries, was a competent witness to prove the charge. 

If the book had been offered by the defendants, to sustain 
their defence to the suit, the entries must have been proved by 
the clerk who made them, or evidence offered of his hand wri- 
ting, in case of his death or absence from the country. But, in 
the case at bar, the book is produced by the president of the 
bank, at the request of the plaintiff, and it is admitted to be the 
ledger of the bank. Now this court have held, that the books of 
a bank are open to depositors, and that the bank is bound to 
produce them on all proper occasions. The officers of the bank 
having the charge of the books are to be so far considered as 
agents for both parties. Union Bank v. Knapp, 3 Pick. 108. 
Whether the book thus produced, and proved by the president 
to be the book of the bank, is prima facie evidence of the credits 
therein contained, to sustain the plaintiff’s claim, we do not 
feel called upon to decide; because the other evidence which 
has been offered of the allowance of this claim against the bank 
by the receivers, and which was introduced by the defendants 
for another purpose, furnishes satisfactory proof of the plaintiff’s 
demand, without a resort to the books of the bank; and the 
evidence, therefore, derived from that source becomes imma- 
terial. 

2. It is contended, that the plaintiff was bound to prove a 
demand before the commencement of the suit. The declaration — 
“consists of the common money counts, and the specification of 

the plaintiff ’s demand shows that it is for money deposited with 
the defendants. When money is deposited in a bank, to be 
drawn at the pleasure of the depositor, the bank is not liable te 
an action without a previous demand. The request is parcel 
of the contract, and must be proved. The bank agrees to pay 
to the order of the depositor; but if it were liable to a suit 
Without previous demand, it would be under the necessity of 
refusing all deposits, or of making special contracts in every 
ease. The duties of ‘the parties are reciprocal ; the one to pay 


on demand, the other to make such demand before a right of 
4 


222 MIDDLESEX. 


Watson v, Phenix Bank. 


action accrues. But where the bank has suspended payment, 
and closed its doors, and refuses to admit its creditors, there a 
demand would be unavailing, and the bank, by its acts, has 
waived the necessity of a demand. Cooper v. Mowry, 16 — 
Mass. 7. 

It appears also that the plaintiff went to the defendants’ 
banking house, for the purpose of obtaining the money depos- — 
ited by him; but that he was purposely excluded by the person — 
appointed by the president of the bank to prevent persons from 
entering the bank, in consequence of its suspension of payments. 
And this act we deem equivalent to a demand on the part of © 
the plaintiff. 

3. But it is further contended, by the defendants, that the 
plaintiff, having proved his demand before the receivers of the 
bank, cannot now maintain the present suit; and he likens it to” 
the case of a creditor’s bill, where injunctions are granted to 
restrain. creditors from proceeding at law, when the suit is— 
brought in behalf of all the creditors; and also to the case of a_ 
party who is pursuing his remedy in two courts at the same time, 
and is enjoined in equity from prosecuting his claim in more 
than one court. Jackson v. Leaf, 1 Jac. & Walk. 229, and 
1 Story on Eq. $ 549. And we are of opinion, that, where a 
party like the present plaintiff has a suit at law, in which he has 
made an attachment which is not dissolved by the subsequent 
proceedings of the bank commissioners, he is bound to make 
his election, and is not entitled to the benefit of both funds, to 
the exclusion of other creditors. But we are likewise of opin- 
ion, that he is not concluded as to this election by the mere — 
proof of his debt before the receivers, they not having required 
of him to give up to them the evidence of his demand, nor 
agreed to pay hima dividend. The case of Morse v. City of i 
Lowell, 7 Met. 152, presented a question somewhat analo- ‘ 
gous. There, the defendants, being judgment creditors of the § 
plaintiff, proved their demand under the commission of bank- — 
ruptcy, for the purpose of contesting his discharge ; they being : 
fiduciary creditors. But the court deciding that he was entitled — 
to his certificate, they filed a petition for leave to withdraw their — 
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claim, which was granted. The defendants then caused the 
plaintiff to be committed on execution ; upon. which he brought 
his action against them, for trespass and false imprisonment. 
But the court held, that having elected to withdraw their claim 
upon the estate of the plaintiff, in the hands of his assignee, 
and leave being granted them to do it, they had still the right 
to pursue their remedy at law. And so in the present case, we 
think the plaintiff had not proceeded so far as to prevent his 
making his election. He had not filed his evidence of debt ; 
he had received no dividend; and the receivers had entered 
a caution not to pay him a dividend. There was then left to 
him the locus penitentie, and having now decided to pursue his 
remedy at law,* he has a right to do it, notwithstanding his 
proceedings before the receivers. 

4. We are also of opinion, that the plaintiff is entitled to 
interest on the balance due to him, from the commencement of 
his action. 

Exceptions overruled. 


see em wow! 


Lyp1a Suaw vs. Tue First Meruopist Episcopat Society 
In LOWELL. 


A delivered to B. $200, and took B.’s note promising to pay yearly, to A. or order, 
the lawful interest on $200, with a proviso that B. might, at any time, pay the $200, 
with the interest accrued and unpaid: At the foot of the note was a memorandum, 
that the note was secured by a mortgage, held by C. in trust for the benefit of the 
holder of said note, of all B.’s interest in a certain building. Held, that the memoran- 
dum was a part of the contract between the parties, and was a condition or stipula- 
tion that the note was secured by the mortgage mentioned; and that A., on dis- 
covering that the note was not thus secured, might recover back the $200, in an 
action for money had and received, without demanding payment, or returning the 
note, before commencing the action. 


Assumpsir for money had and received. The case was sub- 
mitted to the court on an agreed statement, as follows : 


* It was understood that the plaintiff had secured his demand by an attach- 
ment, which was held, in Hubbard vy. Hamilton Bank, 7 Met. 340, not to be dis 
solved by the subsequent proceedings a ainst the bank. 
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The plaintiff, on the 9th of May 1840, advanced and deliv- 
ered to the defendants $200, and took in return a written note 
or memorandum in these words: ‘Lowell, May 9th 1840. 
For value received, the First Methodist Episcopal Society in 
Lowell promise to pay Lydia Shaw, or order, the lawful interest 
on the sum of two hundred dollars, annually, on the first day of 
May. Provided, nevertheless, that said society may, at any time, 
pay to the lawful holder of this note the said principal sum of 
two hundred dollars, with the amount of interest then accrued, 
in full discharge of this note.” This document was signed by 


the accredited agents of the said society. It also contains, at its — 


foot, the following words: <“‘ N. B. This note is secured by a 
mortgage of all the society’s interest in and to the meeting-house, 
and land appurtenant, called ‘ Wesley Chapel,’ in said Lowell, 
running to and holden by James T. Hardy, Benjamin Dean and 
Horace Parmenter, in trust, for the benefit of whomsoever may 
be the lawful holder of this note.’ 

On the 25th of December 1837, Sereno Fisk, by a lease 
under seal, demised the Wesley Chapel and appurtenances to 


the defendants for a term of twelve years, subject to forfeit- 


ure in case of non-payment of the rent reserved, viz. $1200 
annually ; and on the 2d of February 1843, said Fisk took pos- 


session of said demised property, for breach of condition. On — 


the 19th of March 1840, the defendants, by a quitclaim deed, 
duly executed, acknowledged and recorded, conveyed all. their 


interest in the premises to the abovenamed Hardy, Dean and 


Parmenter, with the following proviso: ‘“ Provided neverthe- 
less, that if said society shall pay the principal and interest due 
by or upon all their notes, given by said society in pursuance 
of an agreement of three parts, made and entered into by and 
between said society, of the first part, said Hardy, Dean and 
Parmenter, of the second part, and others, payees of said notes, 
of the third part, dated 19th March 1840, according to the 
tenor and effect of said notes; then this deed shall be void.” 
On the same day, an indenture was entered into between 
the defendants, of the first part, said trustees, of the second 
part, and all such other persons as should sign the same, of the 
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third part; reciting that the society had an interest in the 
premises, under the lease aforesaid, and that the meeting-nouse 
was out of repair, and that the parties of the third part were 
willing to contribute, for the purpose of putting it into good 
condition. The parties of the third part therein agreed to fur- 
nish the sums set against their names; and the society agreed 
to pay interest annually on those sums, or the principal and 
interest, at its option, and to give to each a note accordingly, 
and also to give a mortgage, to said trustees, of all its interest 
in the premises, to secure said notes; the whole amount, so 
contributed and secured, not to exceed $3000. The plaintiff 
was nota party to this indenture ; nor is she a member of the 
society. 

On the 13th of February 1843, and after the forfeiture under 
said lease, the defendants took a new lease from said Fisk, at a 
reduced rent, for a term of five years from the Ist of January 
1843. Both of said leases contained covenants by the lessor 
to convey the property to the, defendants in fee simple, at a 
stipulated price. But the defendants have not been able to 
avail themselves of this covenant, nor are they able to pay the 
rent reserved in the second lease. 

The money received of the plaintiff was used for the purpose 
designated in the last mentioned indenture. The amount raised 
on the notes aforesaid did not exceed $1800. ‘The said in- 
denture was offered publicly, at the place of worship and vestry 
of the defendants, and at other places; and there was no con- 
cealment, by the defendants, of any part of the transaction. 
The number of contributors, who took notes like that taken by 
the plaintiff, was between fifty and sixty, of whom seven only, 
who contributed $275, ever signed the said indenture. 

The plaintiff could prove by parol evidence, and if such evi- 
dence is admissible it is to be taken as proved, that the defend- 
ants and the mortgagees understood and intended that all the 
holders of the notes should be and were entitled, equally with 
those who signed and became parties to the said indenture, te 
the benefit of the mortgage. 

The plaintiff paid said $200 to a member of the society, 
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under an agreement that she should have the note of the society 
for it; nothing being said about the mortgage. Said note was 
delivered to her, two or three weeks afterwards, and she took 
it without any thing being said on the subject. 

iS. Ames, for the plaintiff. 

Hopkinson, for the defendants. 

Hussarp, J. The plaintiff was not one of the members of 
the Methodist Episcopal Society, nor does it appear that she 
intended to be a contributor to the repairs of the house, or to 
become a member of the society, that she might enjoy the com- 
mon benefit resulting from the repairs. On the other hand, 
she lent her money to the society, through the agency of one of 
its members, and was to have the note of the society for the 
loan. Afterwards, the paper, which is set forth in the state- 
ment of facts, was delivered to her. 

In giving a construction to this instrument, it is necessary to 
consider all its provisions; and the memorandum is a constitu- 
ent part of the contract, although introduced under a simple nota 
bene. It has been settled in repeated cases, in this Commonwealth, 
that any memorandum annexed to a note of hand is part of such 
note, and enters into the construction of the contract, and con- 
trols or explains it. See Jones v. Fales, 4 Mass. 245. Cool- 
tdge v. Inglee, 13 Mass. 32. Springfield Bank v. Merrick, 
14 Mass. 322. Heywood v. Perrin, and Makepeace v. Harvard 
College, 10 Pick. 228, 298. Wheelock v. Freeman, 13 Pick 
168. Barnard v. Cushing, 4 Met. 230. 

In the present case, the part of the contract following the note 
bene is a condition or stipulation, that the debt is secured by @ 
mortgage of all the society’s interest in and to the meeting-house. 
But it appears, by the case, that this condition or stipulation was 
not complied with by the defendants ; that the fact was not true, 
as stated by them, and upon the faith of which, we may presume, 
the note was taken by the plaintiff. 

The mortgage actually made was prior to the existence of the 
note, and did not embrace it; and whether the plaintiff might 
compel the parties interested to admit her to sign tlie indenture 
referred to, and thus to partake of the benefits of the mortgage 
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connected with it, is not now important to decide. By this con- 
uact she was not called upon to take any such steps, or to do 
any act thus to entitle herself; but the stipulation was, that her 
debt was actually secured by mortgage. This was a misrepre- 
sentation, although it is not alleged that it was made to defraud 


her; and no bad faith is imputed. 


“We are of opinion, that the stipulation or memorandum was 
an integral part of the contract; that it was not performed ; 
and that the plaintiff therefore has a right to rescind the contract, 
and to bring her action for the money advanced by her. And 
as no other parties but the defendants were interested in the 
note, it was not necessary for her to make a formal tender 
of it, or an offer to return it, before commencing her action. 
And it is sufficient now to bring it into court for the use of the 
defendants. There being nothing else to be done on her part, 
the commencing of the suit is a good rescinding of the contract. 
And as there was a legal right to sue for the recovery of the 
money lent, the action may be well maintained without a pre- 
vious special demand. 

Judgment for the plaintiff. 


pea 


Joun Ramspevt, Executor vs. JoserpH Epcarron & others. 


If a debtor, who has assigned his property in trust fur the payment of such of his 
creditors as shall become parties to the assignment and thereby release their de- 
mands, induces one of his creditors to become a party to the assignment, by a 
promise to pay his demand in full, though it should not be so paid from the pro- 
ceeds of the assigned property, such promise is fraudulent and void. 


Tuts was an action of assumpsit, commenced on the 18th of 
October 1841, by Seth Ramsdell, the plaintiff’s testator, to 
recover damages for the alleged breach of an agreement, dated 
July 2d 1834, and hereinafter set forth, The declaration con- 
tained a count for money had and received, and also a special 
count on said agreement. After the decease of said Seth, the 
present plaintiff took upon himself the prosecution of the suit, 
and the parties submitted the case to the court on the agreed’ 
statement which follows: 
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On the 7th of June 1833, the defendants, being partners in 
business, under the firm of Edgarton, Priest, & Co. gave the 
following promissory note to the plaintiff’s testator: ‘“ For value 
received, we promise to pay Seth Ramsdell, or order, one hun- 
dred dollars on demand with interest. Edgarton, Priest, & Co.” 
On the 24th of January 1834, the defendants, being insolvent, 
assigned their property to N. F. Cunningham & I. Longley, in 
trust for the benefit of such of their creditors as should become 
parties to the assignment. In the instrument of assignment, the 
creditors who executed it fully released the defendants. 

On the 2d of July 1834, and within the time prescribed by 
said assignment for creditors to become parties thereto, the 
plaintiff’s testator, at the request of Edgarton, one of the de- 
fendants, became a party to the assignment, by signing and 
sealing the same. And if it is competent for the plaintiff to 
prove the fact, it is to be taken as true that said testator exe- 
cuted the assignment, under the following circumstances: He 
was not one of the preferred creditors, and he objected, for that 
reason, to signing the assignment, unless the defendants would 
give him a written engagement to pay his note, in case it should 
not be paid by the property assigned. To this the sid Edgar- 
ton agreed, and thereupon said testator signed and sealed the 
assignment, and said Edgarton made and delivered to him the 
following writing: ‘Shirley, July 2d 1834. Whereas Seth 
Ramsdell holds a note against us of $100, dated June 7th 1833, 
which note of right ought to have been amongst our preferred 
debts, but by mistake or accident was omitted, and placed on 
our other list of debts; now therefore, if, in the disposition and 
division of our property by our assignees, said note should not 
be paid in full, we hereby promise said Ramsdell to pay him the 
residue and remainder of said note, with interest. 

“ Kdgarton, Priest & Co. 

‘Witness: David Livermore.” 

After the executing of said assignment by the defendants, 
they did no business as partners, except such business and 
action as above mentioned; and there was no formal dissolution 
of the partnership, nor any advertisement of the same, except 
what resulted from the facts herein stated. 
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The said assignees have made more than one dividend 
amongst the defendants’ creditors, but have not yet been able 
to close the business of the assignment. But apparently nothing 
will ever be received by the creditors who were not preferred ; 
and so the said Seth Ramsdell was informed, in April 1841, 
by one of said assignees. Said Ramsdell then communicated 
this information to the defendant Edgarton, and requested 
payment of the note, or fulfilment ‘of said written engage- 
ment; but said Edgarton refused. Thereupon this action 
was commenced. 

When the aforesaid assignment was executed by said Rams- 
dell, and said written agreement made and delivered to him, 
Edgarton was the only one of the defendants who was present. 

It was further agreed, by the parties, that the defendants 
should have the same benefit of the statute of limitations which 
they might have had on a trial by jury. 

B. Russell, for the plaintiff. The written engagement of 
July 1834 is valid, if Edgarton had authority to make it for the 
firm. Valentine v. Foster, 1 Met. 520. Willing v. Peters, 12 
Ss. & R. 177. Chit. Con. (5th Amer. ed.) 46. 1 Stephens 
Nisi Prius, 248, 249. And he had such authority ; the assign- 
ment not being a dissolution of the partnership. Le Page v. 
McCrea, 1 Wend. 164. Yale v. Eames, 1 Met. 486. The 
statute of limitations does not bar the action on said engage- 
ment; for payment was not to be made until it should be ascer- 
tained that the note would not be satisfied by the proceeds of the 
assigned property. And the action was brought in a reasona- 
ble time, conformably to the rule in such cases. Chit. Con. 
(5th Amer. ed.) 730. 

C. H. Warren, for the defendants. On the facts stated, the 
partnership was dissolved. Story on Part. $$ 307, 308, 313. 
Whitman v. Leonard, 3 Pick. 177. Arnold v. Brown, 24 Pick. 
89. Griswold v. Waddington, 15 Johns. 57. After a dissolu- 
tion, one of the firm cannot bind the others by a new obligation 
National Bank v. Norton, 1 Hill’s (N. Y.) Rep. 572. Mitchell 
v. Ostrom, 2 Hill’s (N. Y.) Rep. 520. Lansing v. Gaine, 


2 Johns. 300. Story on Part. § 322. 
VOL. Viit. 20 
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This action was commenced too soon, or too late. If the 
cause of action on the written engagement accrued immediately, 
the action is barred by the statute of limitations. If no cause 
of action accrued till it was ascertained that the note would not 
be paid by the assignees, the action was prematurely brought, 
such fact not being previously ascertained. 


These two points, however, are immaterial in this case; for 


the agreement of July 1834 was void, being a coercion on the 
debtors, and also a fraud on the other creditors. Cockshott v. 
Bennett, 2'T. R. 763. Smith v. Cuff, 6M. & S. 160. Case 
v. Gerrish, 15 Pick. 49. Knight v. Hunt, 5 Bing. 432. Culling- 
worth v. Loyd, 2 Beavan, 385. Coleman v. Waller, 3 Younge 
& Jerv. 212. | 

Ssaw, C.J. It is very clear, we think, that this action can- 
not be maintained on the note of June 7th 1833, because it is 
barred by the statute of limitations, and probably by the release 
contained in the assignment. And it seems equally clear, that 
assumpsit for money had and received would not lie, on the 
agreement of July 2d 1834, because it was a promise upon a 
condition or contingency ; and an action could be maintained 
on it, only by setting out the special promise, and averring the 


happening of the contingency. But as this would only go to — 


the form of the action, we have considered it further. 

It is extremely doubtful whether Edgarton had authority, as 
a partner, to bind the defendants by the agreement of July 1834: 
but it might require a more particular statement of facts, to de- 
cide whether the partnership still existed. But there is another 
point, which we think decisive. 

It is found that this memorandum, promising to pay the 
balance of the debt in full, as far as the assigned property should 
fall short, was made as an inducement to the plaintiff to sign the 
assignment, and that he objected to signing it till this was done. 
If the memorandum could be considered as made before signing 
the assignment, then the obligation created by it would have 
been discharged by the general release contained in the assign- 
ment. But the true way is, to consider them as made at the 
sume time, and the one act as the inducement to the other. It 
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is then precisely within the principle of Case v. Gerrish, 15 Pick. 
49. It was a secret agreement, made at the time of the assign- 
ment, and repugnant to its terms. By the assignment, the cred- 
itor professed to unite with other creditors in discharging the 
common debtor, on receiving an equal distribution of his prop- 
erty. This was wholly counteracted by the secret agreement. 
Tt was an unwarrantable coercion upon the debtor, and a fraud . 
‘upon the other creditors, and so was void. 

The cases cited for the plaintiff, where it has been held that 
an express promise to pay the balance of a debt discharged by 
an act of bankruptcy is a good foundation to support an action, 
have no application. ‘They proceed on the ground that the 
debt thus discharged leaves a moral obligation, which is a good 
consideration for an express promise. ‘The distinction is obvi- 
ous. The discharge is past; and the conscious moral obliga- 
tion is the real consideration for the express promise. Here the 
consideration for the promise is, that the creditor will execute a 
nominal and formal release, which may influence others, but 
which is intended to be counteracted by the agreement, so as 
to operate as no discharge of the debt. 

There can be no doubt that the evidence of the extraneous 
agreement, made at the time of the execution of the contract, was 
admissible. It is true that parol evidence of what was done, 
at the execution of the assignment, would not be admissible to 
vary or alter its terms; but parol evidence is always admis- 
sible to show that an instrument was obtained by fraud or 
duress, and so to avoid it; and for this purpose it is admitted 
in the present case. Greenl, on Ev. $ 284. 

Judgment for the defendants. 
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CoMMONWEALTH vs. JoHN TILTON. 


Cock-fighting is an unlawful game or sport; and an innholder, who suffers any person 
resorting to his premises to use or exercise that game or sport there, is indictable 
under the Rev. Sts. c. 47, § 9. 


Tue defendant was indicted for permitting the exercise of 
an unlawful game in a honse occupied by him under a license 
as an innholder. The indictment contained two counts. To 
the first count the defendant pleaded not guilty, and, on a trial 
in the court of common pleas, was acquitted by the jury. 

The second count alleged that the defendant, “ at Woburn, 
in the county of Middlesex, on the 10th of January 1844, did 
have, in his the said Tilton’s house, in said Woburn, certain — 
game cocks, the said game cocks being then and there imple- 
ments used in gaming, the said Tilton being then and there 
duly licensed, according to law, as an innholder, and the said 
house being the same in which the said Tilton was so licensed 
as an innholder as aforesaid, and he the said Tilton being then 
and there in said house, in the occupation of an innholder, as 
aforesaid, under said license ; and he the said Tilton did then 
and there suffer certain persons then and there resorting to said 
house, to wit,” (naming two persons,) “ then and there to use and 
exercise, within his the said Tilton’s said house, the game of 
cock-fighting, fhe same being an unlawful game, to wit, with the 
game cocks aforesaid ;-against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.” 

To this count, the defendant, by leave of the court, pleaded 
that he would not contend with the Commonwealth ; and after 
this plea was received, he filed a motion in arrest of judgment, 
averring that “no offence known to the laws of this Common- 
wealth” was set forth in said count. The court overruled this 
motion, and the defendant thereupon alleged exceptions. 

Willey, for the defendant. 

Huntington, (District Attorney,) for the Commonwealth. 

Suaw, C.J) The defendant was acquitted by the jury of the 


: 
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charge in the first count in the indictment, and by leave of the 
court he pleaded a nolo contendere to the second count. This 
plea, like a demurrer, admits, for the purposes of the case, all 
the facts which are well stated, but is not to be used as an admis- 
sion elsewhere ; and upon a motion in arrest of judgment, the 
only question is, whether the count sets forth any indictable 
offence. 

This indictment was framed on the Rev. Sts. c. 47, $ 9, 
which is in these words: ‘“ No innholder or common victualler 
shall have or keep in or about his house, or other buildings, yards 
and gardens, or dependencies, any dice, cards, bowls, billiards, 
quoits, or other implements used in gaming ; nor shall suffer any 
person resorting thither to use or exercise any of said games, or 
any other unlawful game or sport, within his said premises, on 
pain of forfeiting ten dollars for every such offence.” ‘The lead- 
ing averments in this count in the indictment are, that the defend- 
ant was a licensed innholder, and occupied his house in that ca- 
pacity ; that he did have in his said licensed house certain game 
cocks, “ being implements used in gaming,” and did then and 
there suffer certain persons (naming them) to use and exercise, 
within his house so licensed, the game of cock-fighting. 

It is argued, that game cocks, in the sense in which the term 
“implements ” is here used, cannot be regarded as implements 
used in gaming. If this be so, of which we now give no opin- 
ion, it is not decisive of the question. We think it was the 
purpose of the statute, to prohibit and punish several different 
disorders in public licensed houses; to prevent the abuse of 
them, and the more effectually to secure the useful purposes for 
which they are allowed. The first clause in this section designs 
to prohibit the abuse of licensed houses, by prohibiting them 
from being used as gaming houses, places where games of hazard 
are practised, and money or other property staked on them. 
Perhaps it is a reasonable construction, that the word ‘+ gaming,” 
as used in connection with ‘‘ implements,” in this clause of the 
statute, means games of chance practised for betting. But in 
the latter part of the section, the word “game,” used synony 


mously with “sport,” and its use or exercise prohibited in 
20 * 
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a licensed house, is used in a more enlarged sense, including 
exercises, practices and exhibitions, resorted to as means 
of amusement, to display strength or skill, or gratify a love of 
pleasure, or fondness for excitement. These, if unlawful, are 
calculated to draw together numbers of disorderly persons, to 
prevent the repose of guests, and interrupt the peace of the 
community. 

The question then recurs, whether the game of cock-fighting 
is an unlawful game or sport, when practised at a licensed 
tavern. ‘That the statute intended to prohibit something besides 
the games specifically enumerated, is manifest from the use of the 
words, “other unlawful game or sport,” which would have else 
been utterly useless. As this statute has not defined, nor with 
any particularity described, what is intended by “ unlawful game 
or sport,’ we must resort, for information, to other statutes, and 
to the principles of the common law. 

{n the case of Commonwealth v. Goding, 3 Met. 130, we had 
occasion to hold, that the game of bowls, under the particular 
circumstances stated in that indictment, was an unlawful game, 
because it was enumerated, in another analogous statute, amongst 
prohibited games. See also Tanner v. Trustees of Albion, 5 
Hill, 121. And we are of opinion, that the game or sport of 
cock-fighting is unlawful, because it is a violation alike of the 
prohibitions of a statute, and of the plain dictates of the law of 
humanity, which is at the basis of the common law, and special- 
ly recognized in the constitution, which makes it the duty of 
the legislature “‘ to countenance and inculcate the principles 
of humanity.’ Const. of Mass. c. 5 $¢ 2. The Rev. Sts. 
c. 130, § 22, have prohibited cruelty to animals, under penalty 
of fine and imprisonment. But we think it is prohibited by the 
principles of the common law, as a cruel and barbarous sport. 
Lord Ellenborough says, in Squires v. Whisken, 3 Campb. 141, 
that “ cock-fighting must be considered a barbarous diversion, 
which ought not to be encouraged or sanctioned in a court of 
justice.” See also Rex v. Howel, 3 Keb. 510. As being bar- 
barous and cruel, leading to disorder and danger, and tending 
to deaden the feelings of humanity, both in those who partici- 
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pate in it, and those who witness it, it appears to us to stand 
on the same footing with bullfighting, bear-baiting, and prize- 
fighting with fists or dangerous weapons, all of which, we think, 
would be considered as unlawful games or sports. We are 
strongly inclined to the opinion, that a place, opened as a place 
of public or general resort for these purposes, especially for 
hire, would be held a nuisance at common law; and it seems 
not the less unlawful, when practised at a place authorized by 
law for all persons to resort to, for their lawful purposes, and 
where all lawful guests have a right to the enjoyment of rest, 
The court are therefore of opinion, that an offence punishable 
by law is set forth in this count, and that the conviction was 
right. 

Exceptions overruled. 


° 


CoMMONWEALTH vs. SuLLIvAN BIGELow. 


On the trial of an indictment on the Rev. Sts. c. 127, § 8, for having in possession a 
counterfeit bank bill with intent to pass it as true, knowing it to be counterfeit, 
evidence that the defendant had passed other counterfeit bills is admissible to show 
his knowledge that the bill mentioned in the indictment was counterfeit ; but his 
conversation respecting a bill which he had passed, if made after he passed it, is 
not admissible to’ prove the fact that such bill was counterfeit, without the pro- 
duction of the bill itself, or proof that it is destroyed, or is in the possession or con- 
trol of the defendant. 


Tuts case came before the court on exceptions to the admis- 
sion of evidence by the judge before whom the defendant was 
tried and convicted in the court of common pleas. 

Hussarp, J. The defendant was indicted on the Rev. Sts. 
¢. 127, $8, for having in his possession a counterfeit bank 
note of the denomination of three dollars, on the Washing- 
ton Bank, in Boston, with intent to pass the same as true, 
knowing it to be counterfeit. The defendant admitted that he 
had the bill in his possession, and did not deny that it was 
counterfeit. 

«To support the allegation, the counsel for the government, 
among other evidence, introduced the testimony of J. P. Gilson, 
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who stated that he was a clerk in the store of a Mr. Albee, near 
the defendant’s shop, and that the defendant, on the forenoon of 
the day of his arrest, which was Saturday, September 9th 1843, 
bought of him a barrel of flour, and that he was in the habit of 
trading there: That he passed to the witness a ten dollar 
bill of the Grafton Bank in New Hampshire ; that the price of 
the flour was five dollars and sixty two cents, and that the de- 
fendant received back the change: That the witness looked 
at the bill when he took it, and at the detector, and told the de- 
fendant there were some counterfeit bills on that bank: That 
the defendant said it was a good bill, and the witness took it : 
That on next morning he carried the said ten dollar bill to the 
defendant, and conversed with him in relation to it. The de- 
fendant’s counsel objected to the admission of this conversation. 
But, for the purpose of showing that the bill was counterfeit, 
and the defendant’s knowledge that it was so, the evidence was 
admitted ; as was also a further conversation between the wit- 
ness and the defendant, on the same subject. And there was 
no other evidence to show that the said bill on the Grafton Bank 
was counterfeit. 

From the nature of the offence of passing counterfeit bills, or 


of having them with intent to pass them as true, which consists. 


not merely in passing them, or in having thent with intent to 
pass them as true, but in the knowledge, when they were passed 
or so possessed, that they were counterfeit, evidence is admissi- 
ble of the passing of other bills, about the same time, knowing 
them to be counterfeit, as having a direct tendency to prove guilty 
knowledge in the case in which the party stands accused. And 
this is founded in sound principle. The object of the testimony 
is not to convict or accuse him of other crimes, but to establish 
the fact of such a knowledge, on his part, of the true character 
of the bill uttered by him, and which is proved to be counterfeit, 
as will justify the jury in inferring his guilt in the case on trial. 
And so far as this may be deemed a departure from the technical 
-ules of evidence, it is a departure justified by the peculiar nature 
of the crime of passing counterfeit money; consisting not in the 


. 
| 
. 


fact of passing, which may be done by an innocent person, but in — 
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the guilty knowledge connected with such passing. And the 
admission of such testimony ‘is sanctioned by authority and 
practice. Greenl. on Ev. $53. 4 Met. 47. 

In the case at bar, however, we think the ruling of the learned 

judge, as stated in the exceptions, exceeded the true range to 

. be allowed to this species of testimony ; the error, in our judg- 
ment, consisted in admitting the conversation or confessions of 
the party, not made at the time of passing the bill on the Graf- 
ton Bank, to prove the fact that the bill was counterfeit, without 
the production of the bill itself; or, in the absence of the bill, 
without proof of its being destroyed, or that it was in the pos- 
session or control of the defendant. PAzllips’s case, 1 Lewin’s 

Crown Cases, 105. Rex v. Forbes, 7 Car. & P. 224. Regina 
v. Cooke, 8 Car. & P. 586. 

We are of opinion that the evidence admitted was not com- 
petent to prove the fact that the bill on the Grafton Bank was 
counterfeit, and should not therefore have been received as 
tending to prove the sczenter in the present case. 

But in coming to this conclusion we do not mean to exclude 
the admissions of a defendant, indicted for passing a counterfeit 
bill, which is legally proved to be counterfeit, tending to show 
that he passed it, believing it to be counterfeit at the time he 
passed it. We think such admissions, made after the time of 
passing it, would be competent evidence to establish the charge 
in the indictment. 

The exceptions are sustained, and a new trial is granted, to 
be had at the bar of the court of common pleas. 

Choate & J. Dana, for the defendant. 

Huntington, (District Attorney,) for the Commonwealth. 
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ComMONWEALTH vs. Wiuutam Fisx & another. 


In April 1806, D. and others granted to the Cambridgeport Meeting-house Corpora- 
tion two acres of land, “on the conditions and for the purposes hereafter men- — 
tioned, and no other, to wit, the said corporation shal] have a right to keep and 
continue a meeting-house thereon, where the one now building stands, and to re- 
build and enlarge the same in any way, provided no part thereof shall ever be 
brought nearer than ten feet distance from Columbia Street: The county of Mid- 
dlesex, or any other county within the limits of which said premises should here- 
after be, shall have a right to build and forever continue a brick building on the 
premises opposite to the meeting-house, viz. it shall stand about half way,” &c. 
‘and no part thereof shall be more than sixty feet from Boardman Street, and 
which building shall be for a court house and offices for the purposes of said county, 
and for no other purpose whatever: Provided, however, that if such house should 
not be built within ten years from the date hereof, then the said right to said 
county shall cease: There shall never be erected on the premises any other build- — 
ing, or in any other manner, than as aforesaid; and such part of the said land ag 
shall not be so built on shall be kept and remain an open area, for public conve-— 
nience. To have and to hold the aforegranted premises respectively, to the said 
Meeting-house Corporation, and to said county, their successors and assigns, in 
manner, on condition, and for the respective purposes aforesaid only:” Said cor- 
poration conveyed the land to the Cambridgeport Parish, to hold on the same con- 
ditions, as above stated. The land, for several years afterwards, was used only for — 
the purposes of the meeting-house: It was not enclosed, and was passed over by 
people at their pleasure. The meeting-house went to decay, and in 1833, it was 
taken down by said parish, and a new meeting-house was built by the parish at 
another place eighty rods distant from the old site: The county of Middlesex 
never accepted the grant aforesaid, nor erected any building on said land: In 
1834, F. & R., claiming under D. and others, enclosed the land with a high fence — 
and kept it so enclosed, for several years. 

Held, on the trial of an indictment against F. & R. for a nuisance caused by the 
erection and continuance of said fence, that the dedication of “an open area for 
the public convenience ” was subordinate and incidental to the main object of the 
grant, to wit, the establishment of the public buildings thereon; and that as the 
main object had failed, this incidental part had also failed; and that F. & R. had — 
a legal right to enclose the land. 


Wituram Fisk and Aaron Rice were indicted for levying a 
nuisance. The indictment alleged that there was a certain — 
square piece of land, situate in Cambridge, and containing about 
two acres, which, long before the 10th of June 1841, had been, 
and still ought to be, kept and to remain an open area, and 
public common, for the general use-and convenience of all the 
citizens of the Commonwealth; and that the defendants, on said 
10th of June, did unlawfully and injuriously erect, build, and 
put, upon and around said piece of land, a strong and high ~ 
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fence, and did continue, keep and maintain the same until the day 
of the finding of said indictment ; whereby the said piece of land 
was, during all the time aforesaid, obstructed and shut up, &c. 

Upon the evidence introduced at the trial in the court of com- 
mon pleas, the jury were instructed, pro forma, that the defend- 
ants had no right to enclose said piece of land. The jury there- 
upon found them guilty, and they alleged exceptions to the 
instructions. 

The facts of the case, and the grounds of argument, are fully 
stated in the opinion of the court. 

Buttrick, for the defendants. 

Livermore, for the Commonwealth. 

Hussarp, J. The object of this indictment, which is prose- 

cuted at the instance of some of the inhabitants of Cambridge- 
, port, is to try the right of the public to keep open a piece of 
land for their convenience, adjoining the site of the old Cam- 
bridgeport meeting-house, which land the defendants, claim- 
ing title thereto, have enclosed with a fence, and otherwise 
occupied. 7 

The history of the transactions, out of which this claim of 
right grows, is as follows: In or near the year 1804, when the 
speculations commenced for enlarging the town of Boston, by 
annexing a part of Dorchester on the south, filling up the mill- 
pond on the north, and creating Broad and India Streets, and 
India Wharf, on the east, Rufus Davenport and Royal Make- 
peace entered into a similar speculation for making a large village, 
not far from the terminus of West Boston Bridge, on the Cam- 
bridge side. For this purpose, they made considerable pur- 
chases of land of Andrew Boardman, J. L. Austin, and others; 
and in compliance with the beneficent usages and feelings of a 
New England community, on laying out a town or village, they 
soon after made provision for the erection of a meeting-house ; 
and in June 1805, procured an act incorporating them for that 
object, by the name of the Cambridgeport Meeting-house Corpa 
ration. (St. 1805, c. 25. 3 Special Laws, 620.) 

Among other movements of that day, was also one for the 
removal of the court house from old Cambridge. And Daven- 
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port and Makepeace, believing it would be a great benefit to — 
them to have it erected in their contemplated village, made pro- 
vision also in that behalf. 

In pursuance of their plans, Davenport and Makepeace, and — 
others whom they had associated with them, procured from 
Andrew Boardman, (who had previously agreed, in his deed of 
June 25th 1804, to locate a square or place for a meeting-house 
or market-place,) and Henry Hill, two pieces of land, lying 
contiguous to each other, for the purpose of having erected on 
them a meeting-house and court house; and to carry the plan 
into effect, they afterwards made a deed of the land, bearing 
date April 15th 1806, to the Cambridgeport Meeting-house 
Corporation. This deed, after describing and conveying the 
land by metes and bounds, contains the following provisions: — 
‘‘On the conditions and for the purposes hereafter mentioned, 
and no other; to wit, the said corporation shall have a right to 
keep and continue a meeting-house thereon, where the one 
now building stands; and to rebuild and enlarge the same in 
any way, provided no part thereof shall ever be brought nearer 
than ten feet distance from said Columbia Street. The county 
of Middlesex, or any other county within the limits of which said 
premises should hereafter be, shall have a right to build, and 
forever continue, a brick building on the premises opposite to 
the meeting-house, viz. it shall stand about half way between 
Canal Street and Concord Street, and no part thereof shall be 
more than sixty feet from Boardman Street, and which build- 
ing shall be for a court house and offices, for the purposes of 
said county, and for no other purpose whatever. Provided, 
however, that if such house should not be built within ten years 
from the date hereof, then the said right to such county shall 
cease. There shall never be erected on the premises any other 
building, or in any other manner than as aforesaid, and such part 
of the said land as shall not be so built on shall be kept and re- 
main an open area for public convenience. 'The directors of said 
Meeting-house Corporation, or such other officers as shall, by 
said corporation, be legally appointed for the purpose, or in case 
of default in said directors or officers, ‘hen, during such default, 
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any other persons, duly authorized by any regular established 
Religious Society of the meeting-house aforesaid, shall be guard- 
jans and overseers of the premises, and may permit or erect, 
from time to time, fences, set out trees, and alter, remove, and 
take away the same, provided, excepting the brick meeting- 
house, and building for the county purposes, if such should be 
built, and provided that no obstruction shall ever be caused 
or permitted to the entrance at either end of the said meet- 
ing-house, or to any entrance into such building for county 
purposes.” And the habendum is, “to have and to hold the 
aforegranted premises, respectively, to the said Meeting-house 
Corporation and to said county, their successors and assigns, in 
manner, on condition, and for the respective purposes aforesaid 
only.” 

In March 1808, the members of the Cambridgeport Meeting- 
house Corporation were incorporated into a parish, by the name ~ 
of the Cambridgeport Parish. (St. 1807, c. 73. 4 Special 
‘Laws, 146.) On the 14th of April 1808, Messrs. B. and 

J. L. Austin, who were also large owners of land at Cam 
bridgeport, gave a piece of land to the Cambridgeport Meeting- 
house Corporation, for a parsonage lot, for the use of the minis- 
ter and ministers who should preach in the house then built, 
and in future houses to be built on the same site. And on the 
2d of February 1809, the Cambridgeport Meeting-house Corpo- 
ration conveyed to the Cambridgeport Parish both pieces of 
land, to hold upon the same conditions upon which they were 

conveyed to said Meeting-house Corporation. 

The meeting-house then built was used for many years; but 
a rival company at Lechmere Point, or East Cambridge, proved 
the successful competitor for the court house, and in conse- 
quence of it, the land given by Davenport and others, by their 
deed of April 15th 1806, was not used for any purpose but the 
meeting-house. It was never enclosed, but lay open, and was 
passed over by the citizens at their pleasure. 

In a few years the meeting-house itself was suffered to go to 
decay, and in 1833 it was taken down by the parish, and a new 
house was erected by them in another place, a quarter of a mile 
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from the old site. Since that time, the parish have not occu- 
pied any part of the lot, but they left it unenclosed. In the 
year 1834, the defendants took possession of it, and enclosed 
it; since which time, there has been a footpath through it. 

In the year 1838, Jane Austin, one of the devisees of Benjamin 
Austin, recovered possession of a portion of the parsonage lot, in 
asuit against the parish for a breach of the condition in the deed ; 
it being held by the court that there was a forfeiture of the estate. — 
Austin v. Cambridgeport Parish, 21 Pick. 215. In that case 
many of the facts here stated are recited. 

The present defendants claim title, under a part of the grant- 
ors to the Cambridgeport Meeting-house Corporation, and con- 
tend that they have a right to fence in and occupy the land, as 
they see fit. And the question before the court is, what con- 
struction is to be given to the clause of the deed of April 15th 
1806, which provides that “such part of the land as shall not — 
be built upon shall be kept and remain an open area for public — 
convenience.” 

It is contended, on behalf of the Commonwealth, that the 
erantors had different objects in view; one, the erection of a 
meeting-house ; the second, the securing of the location of the 
court house ; and the third, a grant to the community of an area, 
or common, for the public benefit: That these were not only 
separate objects, but independent of each other; and that this 
is manifest from the language of the grant, and from the fact — 
that the grantees were restrained as to the amount of land to 
be covered by the buildings, and in their positions on the lot, 
so that the area might not be encroached upon. 

The ground assumed is, that this was a dedication to the public 
of a piece of land for an area or common for their benefit ; and 
that the time it lay open, connected with the use made of it, is 
evidence of their acceptance of the grant, and has given them a 
legal right now to claim it. | 

On the part of the defendants, it is contended that the county 
never availed itself of its privilege ; that the parish have for- 
feited their rights, and that the public acquired no right in the 
premises independent of the other grants ; that the right claumed 
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is void for vagueness and uncertainty, and because no grantee is 
named. | 

In regard to the last mentioned objection, that the grant was 
void for uncertainty, no grantee being named, we are clearly of 
opinion that dedications of land for public purposes may be 
made without naming a grantee to take immediately ; and for 
the same reasons, and upon like principles, that ways and streets 
may be and are dedicated to the public; and that such rights 
of way, and rights in land, may be as well acquired by acts zn 
pais as by a formal grant. Cincinnati v. White, 6 Pet. 431. 
Jarvis v. Dean, 3 Bing. 447. It was formerly doubted whether 
the law in regard to the dedication of ways was of any practical 
application in this Commonwealth. Hinckley v. Hastings, 2 Pick. 
162. But it is now well established that a way may as well be 
created or acquired by dedication, as by a formal laying out 
under the statute. Hobbs v. Inhabitants of Lowell, 19 Pick. 
405. Valentine v. City of Boston, 22 Pick. 75. Lapse of time 
is among the elements that constitute such a dedication of land 


for public uses, but it is not the basis upon which it necessarily 


Fests. 


In the case at bar, however, it is not of importance to consider 
at large the various decisions on the subject of the dedication 
of ways and plats of ground to the public, nor to discuss the 
principles of those decisions, as the construction to be given to. 
the deed of April 15th 1806 does not require it. The design 
of the grantors was to provide a suitable piece of ground for the 
meeting-house, with sufficient space around it to make it both 
quiet and attractive ; and also to offer to the county such a site 
for the court house and county offices, in an open square to be 
rendered pleasant and grateful by shade trees, and freed from 
the annoyance of neighboring buildings, as might induce them 
fo accept it. And if the county had accepted the grant, and 
erected tlfeir court house on the allotted premises, we have no 


doubt, as connected with it, the space of ground would have 


been dedicated for the uses intended by the donors. But we 
are of opinion that this dedication of an area for public use was 
Subordinate and incidental to the establishment of the public 
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buildings. There was no design, that we perceive, to open a 
square for the use of the public, whether the buildings were 
erected or not. The language is, “there shall never be erected 
on the premises any other building, or in any other manner, than 
as aforesaid, and such part of the said land as shall not be so 
built on shall be kept and remain an open area for public con- 
venience.” The buildings designed to be erected were both, 
in the common acceptation, public buildings, and one of them 
peculiarly so. The terms here used, “ public convenience,” are 
connected with, and qualified by, the other terms referring to 
the buildings to be erected ; and the convenience provided is 
for those who have occasion to use the buildings. If the object 
had been to open and dedicate a public square, it would, we 
think, have been provided for specifically, and would have been 
secured by the habendum in the deed; and the right to erect 
certain public buildings upon it might have been also granted, 
as an incident. But the reverse is the case. The object is 
to provide land for the buildings, and so much land as shall 
induce the acceptance of it for that purpose ; so that the pro- 
vision in respect to the open space is rather a provision restrict- 
ing and limiting the right of use, than the making of an inde- 
pendent grant. Suppose that neither of the public buildings 
had been erected, and the land had revested in the grantors, 
and they or their assigns had erected private dwelling-houses 
on the land designated for the meeting-house and court house ; 
could it be contended that this open area was to be maintained 
for the use of the public? What interest had the public in it, 
when the residue of the land was diverted to private uses? As 
well might it be contended that the whole land was to be taken 
for an area, if the buildings were not erected. 

But, to take the facts as they exist. The county of Middle- 
sex never accepted the offer of the land, within the time limited 
for its acceptance; the proprietors of the meeting-house have 


left it fora more convenient and central site; and there are — 


no public buildings, for the convenience of which the land is to 
he left open. The contemplated objects have failed to be ac- 
complished, and the incidents connected with those objects must 


, 
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fail with them. The provision for an open area was a mere 
privilege annexed to the grant for the buildings, and could only 
be called into being by the performance of the condition; and 
if it went into effect, it received its life from the grant, and, 


_being thus created, would expire on the forfeiture of the condi- 


- ——_ — 


tion, or by the abandonment of the land so far as related to the 
erection and maintenance of public buildings upon it. If the 
area had been fenced out, and the trees planted, and a square 
maintained, while the meeting-house existed, a question of fact, 
as to the dedication of it to the public, in consequence of the 
use, might perhaps have arisen. But the land was never fenced, 
nor laid out as a square or public area. Being of little value, it 
lay unenclosed, and was passed over at pleasure. But such 
passing over unenclosed lands creates no title to them. The 
persons passing over them are not trespassers, but they acquire 
no rights; and the lawfuk owners may fence them in, or other- 


‘wise use them, at their own pleasure. Kilburn v. Adams, 


7 Met. 33. 
It was argued, in behalf of the Commonwealth, that the Cam- 


_bridgeport Parish had neither forfeited their title to the meeting- 


house lot by any formal surrender of it to the grantors, nor lost 
their right by mere non user; and therefore, so long as their 
right exists, so long the public have a right to the open space. 
To which the defendants reply, that the acts of the parish 
amount in law to a forfeiture of the land; that the incident- 
al right of the public died with it; and that the question of 


_ forfeiture was virtually determined in the case of Austin v. Cam- 


bridgeport Parish. It is to be observed, however, that the lan- 
guage of the two deeds is far from identical. They may there- 
fore receive a very different construction. But we do not think 
it necessary to settle in whom the fee in this land is now vested. 
All the parties who are interested in the question are not before 
the court, and this is far from a convenient process to decide upon 
the titles to real estate. It is sufficient, we think, for the settle- 
ment of this case, that the county of Middlesex never accepted 
the grant; that the Cambridgeport Parish first suffered their 
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meeting-house to go to decay, and then pulled it down and 


erected another in a different place, and have never since exer- 


cised any act of ownership over the land; that no area or square — 
was ever laid out or maintained ; that the defendants are in pos- — 
session, claiming title from those who were the proprietors of the 


land, before the gifts upon condition were made, and therefore 
are rightfully in possession, unless that right can be successfully 
contested by the Cambridgeport Parish. 

It was also contended by the counsel for the Commonwealth, 


in his able argument, that if the dedication of the open area was 
limited to the use of the meeting-house, then the use of the land 
belongs to the public, till the heirs of Andrew Boafdman claim — 


it, so far at least as the east half of the lot is concerned, as that 


part did not pass from those grantors under whom the defend-— 


ants claim ; and so though the right should be held to be inci- 
dental, still the right lies with the heirs of Boardman, and they 


only, and_not the defendants, can successfully contend with the 
Commonwealth. But the answer to the argument is, that though — 
Boardman intended that his lot should be appropriated for a site — 


for the meeting-house, as appears by his deed of June 25th 1804, 
though not for an area or square, yet his conveyance was not 


to the Cambridgeport Meeting-house Corporation, but to Daven- — 


port and others in fee, to whom Hill also conveyed the other 
contiguous lot; and they, as tenants in common, conveyed the 
lots to that corporation, subject to the conditions mentioned. We 


think, therefore, that the defendants, claiming under deeds from — 


a part of the tenants in common, acquired such a right of 
entry in the premises as cannot be questioned in this indict- 


ment, and that their entry enures for the benefit of all the — 


tenants in common. 
Verdict set aside, and a new trial granted. 
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The provision, in the Rev. Sts. c. 126, § 27, for the punishment of embezzlement 
committed by any cashier “or other officer” of a bank, includes embezzlement 
committed by the president and directors of a bank. 

The officers of banks are not included in the Rev. Sts. ¢. 133, § 10, which provide, 
that in the prosecution of the offence of embezzling the money, &c. of any person, 
by his clerk, servant, or agent, it shall be sufficient to allege generally, in the indict- 
ment, an embezzlement of money to a certain amount, and to give evidence, on the 
trial, of any such embezzlement committed within six months next after the time 
stated in the indictment. 

An indictment against an officer of a bank, for embezzling property belonging to or 
deposited in the bank, must charge a specific act of fraud, and the defendant must 
be proved guilty of the specific offence charged; and not more than one offence 
can be well alleged in one count of the indictment. 


Hussarp, J. The indictment in this case charges, that 
William Wyman and Thomas Brown jr. at Charlestown, “ on 
the first day of April 1842, he the said Wyman then and 
there being one of the directors and president of the Phoenix 


_ Bank, a corporation then and there duly and legally established, 


organized, and existing under and by virtue of the laws of the 
Commonwealth, as an incorporated bank, and he the said Brown 
being then and there cashier of the said bank, did, by virtue 
of their said respective offices and employments, and whilst they 
the said Wyman and Brown were severally employed in their 
said respective offices, have, receive, and take into their possession, 
certain money to a large amount, to wit, to the amount and sum 
of $220,000, and of the value of $220,000, divers bills, called 
bank bills, amounting in the whole to the sum of $120,000, 
and of the value of $120,000, divers notes, called treasury 
notes, amounting in the whole to the sum of $75,000, and of 
the value of $75,000, of the goods and chattels, property and 
moneys, of them the said President, Directors and Company of 
the Pheenix Bank, in their banking house there situate, being ; 
and the said money, bills and notes, then and there, unlawfully, 
fraudulently, and feloniously, did embezzle, in the banking house 
aforesaid. And so the jurors aforesaid, on their oath aforesaid, 
do say that the said Wyman and Brown, then and there,’ in 
manner and form aforesaid, the aforesaid money, bills, and notes, 
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of the goods, chattels, property, and moneys of the said Presi- 
dent, Directors and Company of the Phoenix Bank, feloniously 
did steal, take, and carry away, in the banking house aforesaid, 
against the peace of the Commonwealth aforesaid, and contrary 
to the form of the statute in such case made and provided.” 

This indictment came. on to be tried in the court of common 
pleas, at the June term 1843, when the defendants severally 
pleaded not guilty, and the said Brown was acquitted ; but the 
jury disagreed as to the said Wyman, and they were, by con- 
sent of the prosecuting officer and said Wyman, discharged. 
At the next October term the cause again came on for trial, 
before Allen, J., and on the opening of the case, the counsel for 
the government stated that the defendant was the president of 
the Phoenix Bank, and, as such officer, had control and custody 
of the property of the bank ; that on the Ist of October 1842, 
it was ascertained that the whole capital of the bank, $300,000, 
was lost; the bank, until that time, being in good credit, its 
directors, as well as the public, supposing it to be good and its 
capital entire ; that, at some time or times unknown, but within 
six months after the day stated in the indictment, the capital of 
the bank was embezzled by the defendant. 

Upon this statement of the case, the counsel for the defend- 
ant moved the court to rule that, by law, the government was 
restrained to the proof of some one single and distinct act of 
embezzlement, as a substantive offence, committed within six 
months from and after the day stated in the indictment; and 
that no other distinct act of embezzlement could be proved, 
except for collateral purposes; as for showing the intent with 
which such single substantive act was committed, or the like. 
But the court ruled, that the government might prove any acts 
of embezzlement committed within six months next after the 
day named in the indictment, and permitted the counsel for the 
government to give evidence of the abstraction, within said 
period of six months, of a large amount of promissory notes, 
money, and treasury notes, without proof that the same were 
taken from the bank, or abstracted, at the same time. And 
evidence was given upon the said trial, among other things, ” 
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tending to show that the defendant had authority to lend 
money of the bank, without consulting the directors; and also evi- 
dence tending to show that the defendant had lent the property, 
mentioned in the indictment, to Stanley, Reed & Co. 

After the evidence was closed, the counsel for the defendant, 
among other things, moved the court to instruct the jury that, 
to support the indictment, the government must prove, to the 
satisfaction of the jury, one or more distinct acts of embezzle- 
ment committed within six months from and after the day 
charged in the indictment; and that it was not sufficient to 
prove that within that period uncertain sums, at uncertain times, 
had been embezzled, although the aggregate of the same might 
be a sum certain. But the court refused to instruct the jury 
according to the prayer of said motion. And in regard to the 
legal character and meaning of the crime of embezzlement, the 
court instructed the jury that it consisted in the fraudulent con- 
version by the defendant, to his own use, of the prcperty of the 
_ bank described in the indictment ; but that it was not necessary 
to his conviction, that the jury should be satisfied that it was 
appropriated to his own pecuniary advantage and benefit ; and 
that it was equally an act of embezzlement, if the motive for 
the fraudulent conversion was to benefit another person. 

The jury returned a verdict of guilty against the defendant, 
and the counsel excepted to the ruling of the court. 

The defendant has also moved in arrest of judgment, in this 
court, and has set out certain reasons therefor, which do not 
vary substantially from the exceptions taken to the ruling in the 
court below, with this additional reason, that the indictment 
dloes not so describe the office and capacity in which the de- 
fendant is therein alleged to have received and taken the things 
therein charged to have been embezzled by him, that by law 
any judgment can be rendered thereon against the defendant. 

This indictment is founded on the Rev. Sts. c. 126, $ 27, 
and ¢c. 133, § 10. To sustain, therefore, the rulings of the 

earned judge who tried the case, it is necessary to maintain 
that presidents and directors of banks are included under the 
term officers, in c. 126, § 27, and that bank officers are among 
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the persons subjected to be charged with embezzlement, in the 
mode pointed out in c. 133, $ 10; and unless these two prop- 
ositions are decided affimatively, it is not necessary to determine 
the other questions which have been discussed on the argument. 

The terms of $ 27, of c. 126, are these: “If any cashier, or 
other officer, agent or servant, of any incorporated bank, shall 
embezzle or fraudulently convert to his own use,” &c.; and 
the question for consideration is, whether the president and di- 
rectors of a bank are embraced within the intent and meaning 
of the word officer, and, as such, are persons obnoxious to the 
penalties therein imposed. 

It is one of the incidents of an aggregate corporation, author 
ized to make by-laws, to delegate their authority to a part of 
their body. And the body towhom such authority is delegated 
become the efficient representatives of the corporation. In 
respect to the banks in this Commonwealth, they have all had, 
from the creation of the Massachusetts Bank in 1784, to the 
present time, a board of directors selected from among them- 
selves, one of whom has been constituted their president. ‘These 
persons, as indicated by the name, have a directing and super- 
vising power over the affairs of the institutions, rather than the 
active management of their internal concerns, which are usu- 
ally entrusted to officers by them appointed, and designated as 
cashiers, tellers, book-keepers, clerks, messengers and porters. 
These, thus enumerated, are the regular officers and servants 
of the banking house; but the president and directors are also — 
the higher officers of the institution. They control and employ 
the funds of the bank, and, in the discharge of the duties of such 
employment, they are made personally lable for official misman- 
agement. In an enlarged sense, and in relation to the civil 
character of the corporation, the president and directors of a 
bank are its highest officers. But notwithstanding this, are they 
designated as officers, specially intended to be embraced in the 
Rev. Sts. c. 126, $ 27, as officers subject to the penalties therein 
prescribed ? 

The act incorporating the Massachusetts Bank passed Febru- 
ary 7th 1784, (St. 1783, c. 25,) and during the same session, 


—— 
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March 16th 1784, an act was passed to prevent frauds on the 
Massachusetts Bank. St. 1783, c. 53. By this act it was thus 
provided: “If any president, director, officer or servant of the 
Massachusetts Bank shall secrete, embezzle, or convert to his 
own use any note, bill,” &c. “belonging to the said bank, or 
deposited there by any other person, every person so offending, 
and being thereof convicted, shall be” punished, &c. It is 
obvious, from this act, that the legislature thought the president 
and directors were exposed to the commission of the crime of 
embezzlement, and being so exposed, they did not mean to free 
them from its penalties. And although the terms president and 
director are used, as well as officer, they do not mean, we think, 
to designate persons other than officers, but rather as the chief 


-of a class, consisting of a number to whom different duties, un- 


der different names, might be assigned. And this, we think is 
obvious from the provisions of the act establishing the Massa- 
chusetts Bank, $ 4, which enacts, “ that for the well governing 


_ of the said corporation, and the ordering their affairs, they shall 


have such officers as they shall hereafter direct and appoint,” 
&c. ; by force of which, their president and directors were ap- 
pointed as a part of such officers. No other act, it is believed, 
was made especially to punish frauds committed by officers of 
banks, until January 29th 1825, (St. 1824, c. 51,) when an 
act for that purpose was passed, extending to all banks, and 
expressly repealing the act of 1783, c. 53, and enacting, “ that 
any cashier, or other officer or servant of any bank, who shall 
embezzle or fraudulently convert to his own use any money, 
note, bill,” &c. “ shall be deemed, in so doing, to have commit- 
ted the crime of larceny, and shall be punished,” &c. The 
provisions of this statute were incorporated into the 26th section 


of the “act to regulate banks and banking,” passed February 


28th 1829, (St. 1828, c. 96,) with this variation, viz. that the 
words president and director precede that of cashier ; so that it 
reads, ($ 26,) “ that any president, director, cashier, or other offi- 
cer or servant of any bank,” &c. And thus the law remained, 
until the passage of the revised statutes, c. 126, § 27, when the 
words president and director are again omitted; and the word 
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agent is introduced for the first time. The section runs thus: 
‘‘ Tf any cashier or other officer, agent, or servant of any incor- 
porated bank, shall embezzle, or fraudulently convert to his own 
use,” &c. Whether any difference was intended by the legis- 
lature between the two acts of 1828, c. 96, $ 26, and 1824, 
c. 51, we are not called upon to decide, although we strongly 
incline to the opinion, that, in the variation of the phraseology 
of these statutes, there was no intent to vary the subjects upon 
which it was to act; because we think the revised statutes are 
to receive the same construction with the statute of 1824, c. 51, 
of which it is an express revision, and in the same language, 
with the addition of the word agent, and a modification in the 
terms of punishment. ; 

Prior to the act of 1824, c. 51, there was no general act relat- 
ing to frauds upon banks. At that time, such an act was passed, 
and its object was avowed by its title, “an act to prevent and 
punish frauds upon banks,” to guard against the embezzlement 
and the fraudulent secreting of the moneys, notes, and effects of 
banks, and in their possession, or belonging to persons and de- 
posited therein. And against whom was the act intended thus 
to guard the property of a bank and its depositors, but against 
those whose connexion with the bank was such that they were 
either entitled to the custody of the property, or by their situa- 
tions were brought in continual contact with it? Against those 
peculiarly exposed to the temptation, and over whom, therefore, 
a strong arm was to be held ; and this would necessarily include 
all its officers, from the highest to the lowest. The terms of 
the act were, “ that any cashier, or other officer or servant of any 
bank, who shall embezzle or fraudulently convert to his own use,” 
&c. Who are officers of the institution? Who but its presi- 
dent and directors, as well as its tellers, and book-keepers, and 
discount clerks; all who have an oversight, management, care 
or trust of a permanent character, within its walls? The word 
‘“‘ officer” here used is, ex vi termini, sufficient to, and does, by 
necessary implication, include the president and directors of the 
bank. Their names indeed are not inserted, as in the act to 
prevent frauds against the Massachusetts Bank, but they are 
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persons, from their confidential intercourse with inferior officers 
appointed by them, from their access to the various parts of the 
banking house, and from their ability to direct the disposition 
of its funds, in a situation to commit the offences intended to 
be prevented. Being within the mischief, they are intended te 
be reached by the remedy. To argue that they are not included 
within the terms of the act, from the circumstance that they are 
not specifically named, would be in fact to argue that the pres- 
ident and directors of the Massachusetts Bank are now, for the 
first time, to be exempted from the operation of the act, though 
all its other officers are still embraced within it, without the 
slightest reason given for such exemption. The cashier also 
was a person not named in the first act. Yet it surely cannot 
be contended that he was not embraced under the term “officer,” 
and as such liable to punishment in case of embezzlement. In 
this act he is named, because he was found by experience to be 
the chief depositary of the funds and valuable papers of the 
Institution, and to retain them under his peculiar lock and key ; 
while the terms “ president, director,” are dropped ; it not being 
intended to enumerate the various officers of the institution, but 
under the words “ other officer”? to embrace them all within its 
purview. This construction of the several statutes gives con- 
sistency and harmony to them all; otherwise, a strange vacil- 
lation of policy, in regard to the presidents and directors of banks, 
must be fastened upon the legislature. In regard to the word 
“agent,” used in the revised statutes, we think it was introduced 
to embrace a class of persons often employed in the management 
or transmission of the funds of a bank, but not included among 
its officers. 

We are therefore of opinion, that the term “ officer,” as used 
in the Rev. Sts. c. 126, ¢ 27, is of that comprehensive charac- 
ter, as to include within its embrace, not only the officers in 
rank under the cashier, but the superior officers also; and that 
presidents and directors, being officers of banks, and as such 
within the mischief intended to be prevented, are also within its 
remedies, and that where they are properly charged as entrusted 


with the property of the bank, or of its depositors, they may, on 
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proof of their guilt, be punished for the crime of embezzlement, 
and not merely of a simple larceny. 

The next question for examination is, whether § 10 of c. 133 
includes within its provisions bank officers, as among the per- 
sons subjected to be charged with embezzlement in the mode 
therein pointed out. That section is as follows: “In any 
prosecution for the offence of embezzling the money, bank 
notes,” &c. “of any person, by a clerk, agent, or servant of 
such person, it shall be sufficient to allege generally, in the 
indictment, an embezzlement of money to a certain amount, — 
without specifying any particulars of such embezzlement, and 
on the trial, evidence may be given of any such embezzlement, 
committed within six months next after the time stated in the 
indictment ; and it shall be sufficient to maintain the charge in 
the indictment, and shall not be deemed a variance, if it shall 
be proved that any money, bank note,” &c. “ of such person, 
of whatever amount, was fraudulently embezzled by such clerk, 
agent, or servant, within the said period of six months.” The 
inquiry that arises on this section is of great importance, because, 
if bank officers are not included, then a bank officer, when 
accused of embezzlement, must be charged with a specific act of 
fraud, as in larceny at common law, and be proved guilty of the 
specific offence charged ; and not more than one offence can be 
alleged in one count of the indictment. But if they are inclu- 
ded in the provision, then a general allegation of the embezzle- 
ment of money may be made to a certain amount, without 
specifying any particulars, and evidence of any such embezzle- 
ment, committed within six months next after the time stated in 
the indictment, may be given on the trial, and it will be deemed 
sufficient to maintain the charge, if any money, &c. of whatever 
amount, has been embezzled within the six months. 

All statutes are to receive a reasonable construction; and the 
language used in them, where it is not professedly technical, is 
to be taken in its ordinary acceptation in the community; so 
that all may understand its meaning and intent. But it has 
ever been held, in this Commonwealth, as a fundamental prin-- 
ciple of construction, that penal statutes, affecting the life, 
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liberty, good name and property of the citizen, shall be construed 
strictly, according to the clear design of the makers, to be espe- 
cially ascertained from the terms made use of; and that where 
such terms are clear and unambiguous, they are not to be de- 
parted from nor enlarged by any intendment derived from any 
other source ; but that where the language used is ambiguous 
or general, and is fairly susceptible of more than one construc- 
tion, then recourse is to be had to the design of the makers, to 
the abuses to be remedied, and to preceding statutes, if any, in 
respect to the same offences; still that they are not to be so 
construed as to multiply offences, nor to enlarge, by mere 
implication, the classes of offenders. 

In the case before us, the language of $ 10 of c. 133 of the 
revised statutes is not so definite and precise, as to contain 
within itself a meaning free from ambiguity ; but we are neces- 
sarily required, in order to understand its meaning and _ limita- 
tions, to trace its origin, in order to ascertain the design of the 
revisers of the statutes. 

Before tracing the history of this section, I will consider, for a 
moment, the course probably adopted in the revision of the 
statutes. The duty of the commissioners was stated in the 
resolve under which they were appointed. That duty was, 
* to revise, collate, and arrange, as well the colonial and pro- 
vincial statutes as all other the general statutes of the Common- 
wealth, which are or may be in force at the time such commis- 
siopers may finally report their doings; to collate and arrange 
them under chapters, titles, and sections, and also to suggest 
such contradictions, omissions or imperfections, as may appear 
in the laws so revised, and the mode in which the same may be 
reconciled, supplied, or amended.” The work was necessarily 
divided among the commissioners; and in the performance of 
their arduous and responsible duty, they were, undoubtedly, 
constantly restrained by the apprehension, that if they made 
many alterations, and gave the work the form and character 
of a code, or uniform system of laws, their labors might all 
be rejected. In performing their work, they rather, for the 
greater part, digested the existing statutes, on kindred subjects, 
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into separate sections, than embodied them into a single article, 
or consecutive and connected articles ; and in consequence of 
it, they were occasionally deficient in giving that symmetrical 
form to the laws which would have been desirable, and occa- 
sionally failed in removing those perplexities and imperfections 
which a more thorough combination of the statutes into a whole 
would have enabled them to do. And we feel this to have 
been especially the case with parts of the statutes relating to 
crimes. 

The provisions in regard to embezzlements are arranged 
under various titles, according to the character and employment 
of the party upon whom the offence may be chargeable. And 
in regard to embezzlement from banks, the several statutes on 
that subject were digested, and included under § 27 of c. 126, 
which we have considered. But there was also among our 
statutes one other distinct act relating to this crime, entitled 
‘an act for the further prevention of fraud and embezzlement,” 
passed April Ist 1834, (St. 1834, c. 186,) which was also 
revised. This act will be found, on examination, to be, as to its 
first two sections, an exact transcript of the St. 7 and 8 Geo. IV. 
c. 29, § 47, which was intended to meet cases which were sup- 
posed not to be sufficiently covered by the prior St. 39 Geo. III. 
c. 85. This statute of 1834 enacts “ that if any clerk or servant, or 
any person employed for the purpose or in the capacity of a clerk 
or servant, shall, by virtue of such employment, receive or take 
into his possession any chattel, money, or valuable security, for, 
or in the name, or on the account of his master, and shall fraud- 
ulently embezzle the same,” &c. ‘ every such offender shall be 
deemed to have feloniously stolen the same from his master, 
although such chattel, money or security was not received into 
the possession of such master otherwise than by the actual pos- 
session of his clerk, servant, or other person so employed.” And 
in the second section, it further provides that “ it shall be lawful 
to charge in the indictment, and proceed against the offender, 
for any number of distinct acts of embezzlement, not exceed- 
ing three, which may have been committed by him against the 
same master, within the space of six calendar months, from the 
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first to the last of such acts, without specifying any particular 
coin or valuable security ; and such allegation, so far as regards 
the description of the property, shall be sustained, if the offender 
shall be proved to have embezzled any amount, although the 


particular species, &c. shall not be proved.” There is also a 3d 
section, which makes any person, not included in those provis- 


ions, who, being entrusted by another with property, embezzles 
the same, &c. to be deemed, in so doing, to have feloniously 
stolen the same, and to be punishable as in other cases of lar- 
ceny. ‘The first of these sections is revised and embraced in 
§ 29 of c. 126, and the second section, as to the mode of 
prosecution, is revised and embraced in $ 10 of c. 133. And 
the question now presented for consideration is, whether bank 
officers are included within the purview and intent of these two 
sections. 

The provisions of St. 1834, c. 186, have no relation to bank 
officers; but whether they apply to the clerks, servants, or 
agents of other corporations, is a question which has not arisen 
in this Commonwealth, nor are we now called upon to decide it. 
In the revision of the first section, the revisers extended its pro- 


visions so as to include officers, agents, clerks, or servants of 


any incorporated company, and clerks, &c. of copartnerships, 
excepting apprentices and others under sixteen years of age 3 
and they extended the third section to carriers, as well as other 
persons. On the first view, it might be thought that officers of 
incorporated companies would of course include banks. But 
this is clearly negatived by the fact, that the preceding 27th 
section is expressly and solely applied to bank officers, for similar 
crimes which may be committed by them, in their offices; and 
this section, therefore, must be intended to apply to incorporated 
companies other than banks. Otherwise, it would be but a feeble 
repetition of what had been previously distinctly enforced. The 
commissioners, however, in their notes to this and the next sec- 
tion, (the 29th and 30th, of c. 126,) remark, that “some slight 
alterations from the statute of 1834, c. 186, are proposed in 
these sections. The substance of the general provisions in the 


3d section is introduced, among ‘e other provisions of a like 
22" 
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nature, in chapter 133.” These slight alterations are the pro- 
visions with regard to incorporated companies, &c. and were 
suggested by the fact of the number of manufacturing corpora- 

tions in the Commonwealth, employing officers, agents and ser- , 
vants, or from a reference to St. 39 Geo. III. c. 85, which 
contains a like provision. Sections 29 and 30, then, are not a 
revision of the statutes to prevent frauds upon banks, but of 
the St. of 1834, c. 186. 

We now proceed to chapter 133, which is referred to in the — 
foregoing note of the commissioners; and we find that $10 is 
the only one relating to that class of offences to which $$ 29 
and 30 of c. 126 apply. This $ 10 is in fact (and as it is stated 
by the revisers to be) a revision of $ 2 of St. 1834, c. 186; 
and its alterations are these; namely, it adds, in the origi- 
nal draft, the word “corporation,” to correspond with the 
words “incorporated company,” as introduced into § 29 of. 
c. 126, and instead of making it lawful to proceed against the 
offender for any number of distinct acts of embezzlement, not 
exceeding three, it provides, in lieu thereof, that it shall be suffi- 
cient to allege generally, in the indictment, an embezzlement of 
money to a certain amount, without specifying any particulars — 
of such embezzlement, and on the trial, that evidence may be 
given of any such embezzlement committed within six months 
next after the time stated in the indictment. These alterations, 
then, are still alterations of the St. of 1834. No mention is 
made of bank officers, nor any allusion to the mode of prosecut- 
ing offences committed by them. No intention is intimated of 
making any change in regard to them; and the punishment may 
be greater. The law of 1834, and the mode of prosecuting 
under it, had no connexion with, nor bearing upon, bank 
officers. It was a law copied from the English statutes just 
enacted, and had received no judicial construction, and could 
hardly be said to have gone into active operation. 

Upon a review of all the statutes, and a careful and anxious 
examination of all their provisions, we are clearly of opinion that — 
the 10th section of the 133d chapter was not intended to refer 
to bank officers, and that it does not relate to nor include them 
Within its provisions. 
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We do not overlook the fact, that the legislature, in passing 
the 10th section of chapter 133, struck out the word “ corpora- 
tion,” which the revisers had inserted. But it becomes unne- 
cessary for us to decide whether the legislature, in so doing, 
intended to confine the mode of charging offences committed 
by officers of corporations as it stood at common law, or whether 
they considered the word person, used in the section, as em- 
bracing corporations, and so struck it out as superfluous Nor 
Is it necessary now to determine whether any number of acts 
of embezzlement may be proved under an indictment properly 
framed upon § 10 of c. 133,.or whether the government is con- 
fined to the proof of a distinct act of embezzlement, in the same 
manner as larceny is to be charged and proved at common law. 

We are of opinion that § 10 of c. 133 does not include bank 
officers within its purview and meaning, and therefore that the 
‘ruling of the learned judge, in admitting evidence, under this 
indictment, of several acts of embezzlement, cannot be sustained, 

The court are also of opinion, that even if the Rev. Sts. c. 133, 
$ 10, did embrace within its provisions offences committed by 
officers of banks, as specified in c. 126, $ 27, still the language 
and terms made use of in said $ 10 are such, that if the person 
charged be other than a clerk or servant of the bank, he must 
be indicted as an agent of the bank, and, as such agent, averred 
to be entrusted with its funds, or of those of other persons de- 
posited therein ; and that such agency must be specially proved, 
‘before evidence of embezzlement, in the manner stated in that 
_ section, can be admitted against him. ‘To sustain this verdict, 
it would be necessary to hold that the word “agent,” ex vi 
_ termini, included within its meaning the terms “ president” and 
“director” of a bank. Such a construction would not only vio- 
late the well known rule in regard to penal statutes, but would 
in truth be giving to the clause a broad and enlarged meaning, 
and apparently for the purpose of multiplying the classes of 
offenders to whom it should be extended. 

In regard to the motion in arrest of judgment, as we grant 
the motion for a new trial, it is not necessary to make any deter- 
Mination in relation to it. ' 
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The officers of banks, therefore, are to be proceeded against 
in the same manner as before the revised statutes existed ; and 
it is for the officer of the government to determine, in regard to 
the character of this indictment, whether the same can be sus- 
tained, and as to the manner in which an agency on the part of 
the president, as to the custody of the funds of the bank, can 
be proved, if it existed, and whether he can prove a distinct act 
of embezzlement committed by the defendant; and for this 
purpose, the exceptions being sustained, the verdict is set aside, 
and the cause is remanded to the court of common pleas for fur- 
ther proceedings. 

Webster & Dexter, for the defendant. 

Huntington, (District Attorney,) for the Commonwealth. 


Henry Parker & others vs. INHABITANTS OF FRAMINGHAM. 


When the officer, who presides at the trial, by a sheriff’s jury, of a question of 
damages alleged to be caused by the laying out of a road, reports the evidence, 
and certifies to the court of common pleas, with the verdict, the decision or diree- 
tion given by him to the jury, such report is a part of the record; and an appeal 
lies, under St. 1840, c. 87, § 5, from the decision of that court accepting or setting 
aside the verdict. 

A straight turnpike road, which twice crossed a circuitous county road, was laid out 
four rods wide, through the land of B., leaving a strip of his land between the turn 
pike and the county road: B. afterwards conveyed this strip to P., and house 
lots, on the other side of the turnpike, to C. and others, bounding each of them, 
on one side, “by the turnpike road.” P. erected a building on the strip thus 
conveyed to him, and after he had occupied it more than thirty years, the turn- 
pike road was discontinued: Thereupon a town way was laid out, two rods wide, 
over a part of the land formerly within the limits of the turnpike road, and within 
seven feet of the line thereof next to P.’s strip, and P. made aclaim on the town 
for damages alleged to be thereby sustained by him. Held, that B.’s deed to P. 
did not convey any part of the land within the limits of the turnpike road, and that 
P, was not entitled to damages. 

sadividuals acquire no right of possession, adverse to the owner of the soil, by long 
use of that part of a public road which is not occupied as a travelled path. 


Tis was a proceeding upon a petition for a jury to assess 
the damages sustained by the petitioners, in consequence of the 
laying out of a town way. The county commissioners issued a_ 
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warrant for a jury, and directed it to the sheriff, who caused a 
jury to be empannelled. ‘On the hearing before the jury, the 
fullowing facts were proved or admitted: The land taken for 
siid town way was formerly a part of the Worcester Turnpike, 
which was laid out in 1808, and was discontinued by the legisla- 
ture in September 1841. Said turnpike was Jaid out four rods 
in width, passing through the village in Framingham, over the 
northern declivity of a hill, crossing and recrossing the county 
road, leaving a strip of land, on the north side, between it and 
the county road, which is from eight to ten rods wide in the 
middle, and terminating in a point at each end. There were 
then no buildings on either side of said turnpike. ‘Thomas 
Buckminster was seized in fee of the land taken for the turn- 
pike, and also of the land on both sides, to wit, the hill on the 
south side, and the said strip of land on the north side ; and he 
received his damages as assessed by a jury. About the year 
1811, said Buckminster conveyed said strip of land to certain 
persons, and house lots on the opposite side to certain other per- 
sons, describing the land in all cases as bounded by the Worces- 
ter Turnpike. At the time of said discontinuance, and also 
at the time of said laying out of said town way, William K. 
Phipps and others were severally seized in fee of said house lots, 
by intermediate conveyances from said Buckminster, (the prem- 
ises in each deed being bounded northerly on the Worcester 
‘Turnpike,) and had erected dwelling-houses on their lots, more 
than thirty years before said discontinuance. At the times of 
said discontinuance and laying out, the petitioners were seized 
in fee, as tenants in common, and in the proportions alleged in 
their petition, of about twelve rods in length of the east end of 
said strip of land, by intermediate conveyances from said Buck- 
minster, (bounded on the south side by said turnpike, in all the 
deeds,) and more than thirty years before said discontinuance, 
had erected a two story coach and chaise manufactory building, 
on the western extremity of said lot, the remainder of it lying 
open to the east, affording access to the lower story. On the 
west, the building adjoins a house of I. S. Wheeler, and is sc 
Hear the road on the north, and so elevated above it, as to afford 
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but little convenience on that side. On the east end of the 
building, and on a level with the upper story, is a platform, 
about fourteen feet in width, and the length of the building on 
the south side is about fifty two feet ; the whole, on that side, — 
being about sixty six feet in length. The upper story and plat- 
form are accessible only on the south side. The petitioners 
claimed the north half of the turnpike, lying contiguous to their 
said lot ; and it appeared that said town way was laid out over 
the same, being about two rods in width, bounded northerly 
within about seven feet of the northern line of the turnpike, 
within about sixteen feet of the manufactory at its west end, 
and within about seven feet at the east end. The petitioners 
claimed damages only for the part taken for the road, which lies 
south of said building and platform. 

‘‘ Tt appeared that only a small part, say about seven feet, of 
the remainder of said turnpike on the south side, had ever been 
put in a passable condition, and appropriated, by the turnpike 
corporation, for the purposes of the turnpike. It did not appear 
that the owners on either side had ever been interrupted by 
said Buckminster, or his heirs, or by any other person, in the 
use and enjoyment of their own side of the turnpike, so far as 
the same could be used without detriment to the public travel; 
nor that any person had ever made claim of title thereto. Nor 
did it appear that said Phipps, or any of said owners, on either 
side, had ever claimed a right to travel over the turnpike, or 
over said strip of land at the east of said manufactory. But it 
was admitted that they always had so travelled, like others who 
chose to do so, It was admitted that neither said Buckminster, 
nor his heirs, nor any other person, had made application in the 
premises, for a jury to assess damages. It was also admitted 
that said town way had been duly laid out and recorded. 

“The counsel for the respondents contended that the unin- 
terrupted use of said turnpike, for more than twenty years 
before its discontinuance, by said Phipps and other persons, 
gave them a right of way, as against the turnpike corpora- 
tion, by prescription, which could not be defeated by its dis- 
continuance ; and that, as against the said Buckminster, his — 
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heirs and assigns, they had also gained the same right of way, 
by virtue of the deed of the said Buckminster, and the interme- 
diate conveyances under which they derive their title; inasmuch 
as the said Buckminster was, at the time of the laying out ot 
the turnpike, the owner of the land between the premises and 
the county road, and so a way, as of necessity, was granted by 
implication ; and that these persons have a right of way, so that 
when said turnpike was discontinued, it could not be shut up 
against them. 

“The respondents contended that the deed of the petitioners, 
which bounds them by the Worcester Turnpike, gave them no 
title to the land for the taking of which they claimed damages, 
and requested the sheriff so to instruct the jury; but he in- 
structed the jury otherwise, on both points.” 

The jury assessed damages for the petitioners, and the sheriff 


returned the verdict to the court of common pleas, and, at the 


request of the respondents, certified therewith his instructions to 
the jury. That court set the verdict aside, and the petitioners 
thereupon appealed to this court. 

Josiah Adams, for the appellants. 

Train, for the appellees. 

Suaw, C.J. A preliminary question was made, whether this 
case rightly comes before this court by appeal, it being a judg- 
ment of the court of common pleas, setting aside the verdict of 
a sheriff’s jury, by which damages had been awarded to the com- 
plainants, on laying out a town way. ‘The court are of opinion 
that this was a judgment of the court of common pleas, founded 
on matter of law apparent on the record, and therefore that it 
Is Within the provision of St. 1840, c. 87, $ 5, allowing an appeal. 
It is not within the spirit or meaning of $ 4, prohibiting an appeal 
from a judgment of the court of common pleas upon the ver- 
dict of a jury. That plainly applies to common law cases tried 
by jury in the court of common pleas, where the effect of an 
appeal would be, to annul the verdict, as of course, and open 
the case to a jury trial in this court. 

It was further contended that the court could not take notice 
of the decisions given by the sheriff upon points of law, on the 
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trial before him, because they appear only by his report, and 
such report is no part of the record ; and the counsel relied on 
the cases of Coolidge v. Inglee, 13 Mass. 50, and M’Fadden v. 
Otis, 6 Mass. 323. But the case at bar is wholly distinguish- 
able. Those were the ordinary cases of an action tried in this 
court, at nis? prius, where the judge, on the motion of either 
party, consents to reserve a question for the consideration of the 
whole court, and, to enable them to understand it, makes a report 
of so much of the case, as to show the application of the decis- 
ion to the case. The report in such case is wholly distinguish- 
able from a bill of exceptions, which, when duly tendered and 
allowed, becomes part of the record, and of which the purpose 
is, to place matter upon the record which would not otherwise 
appear there; with a view, either to a writ of error, or to the 
more summary mode of revision provided by statute. But where 
a judge at nisi prius consents to reserve a point, the report is a 
mere authoritative communication by the judge to his fellows. 
It might be, and sometimes is, made orally at the hearing ; but, 
for the convenience of all parties, is more generally made in 
writing. There the report is no part of the record; the result, 
which is entered of record, is the granting or refusing of a motion 
for a new trial, setting aside the verdict, or entering a judgment 
upon it, as the case may be. In one class of cases, it is true that 
the court will order a nonsuit or default, amend or reverse a ver- 
dict, and enter judgment definitively upon such nonsuit, default, 
or altered verdict; but, in all these cases, it is done by the consent 
of the parties, given and noted when the case is so reserved ; 
and the act of the court is warranted and justified by such con- 
sent of parties. But the case of the report of a sheriff, or of the 
officer appointed to preside over the trial before a jury, is alto- 
gether different; it is made alio intuitu, and with a different 
legal effect. It is provided for by the Rev. Sts. c. 24, $ 25, 
as follows: “The person who shall preside at any such 
trial”’ (having previously directed that such presiding officer 
shall be the sheriff, or some person appointed for the purpose 
by the county commissioners,) “shall decide all questions ot 
law arising on the trial, which would be proper for the decision 
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of a judge; and shall direct the jury upon any question of law, 
when requested by any party ; and shall certify to the court, 
with the verdict, the substance of any decision or direction by 
hin given, when any party shall request it.” This statute gives 
such a report the character and effect of a bill of exceptions 
allowed. It is to be returned with the verdict. The obvious 
purpose is, to enable the court of common pleas to revise the 
decisions made by the sheriff in matter of law, and if errone- 
ous, to set aside the verdict. In no other way could a party 
agerieved by an erroneous decision have the benefit of the law 
of the land, to which he is entitled. But if the court of common 
pleas can rightfully act upon such report, who have authority to 
- adjudicate upon the verdict and set it aside for any good cause, 
(one of which certainly would be, that it was founded upon legal 
decisions or instructions erroneous in matter of law,) a fortiori 
must this court, whose special province it is to revise the ques- 
tions of law arising in the case, receive it and act on it, as part 
of the record. 

Supposing the case rightly before us, the question is, whether 
the appellees, the original complainants, are entitled to damages, 
on the facts stated. The facts are briefly these: In 1808, the 
Worcester Turnpike was laid out, and, at the place in question, 
passed through the land of Thomas Buckminster, for whom dam- 
ages were assessed, according to law, for the land taken. In 1811, 
Buckminster sold the land, in right of which the appellees now 
claim, lying on the northerly side of the Worcester Turnpike, 
and between that and an old highway, to persons through whom, 
by mesne conveyances, it has come to them ; and about the same 
time, conveyed house lots, on the other side, (the south side of 
the Worcester Turnpike,) to various persons who subsequently 
erected houses on them,. building on the turnpike. These pa. 
cels of land were described, in all these cases, as bounded “by 
the Worcester Turnpike.” This turnpike, being four rods 
wide, was discontinued in 1841, and subsequently a town way 
was duly laid out, two rods wide, over a part of the same land 
which was formerly embraced within the limits of the turnpike ; 
and it is upon this last act of laying out the town way that the 
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appellees claim damages. It is therefore manifest that, if the 
appellees, by their conveyance, acquired no title in the fee of 
the soil under the turnpike, or if they did, but yet acquired it 
under such restrictions that it must be always kept open as a 
way, then they are not entitled to damages. | 

‘By the well established rule of law in this State, the taking of 
land for a highway, including turnpikes, did not divest the fee of 
the owner, but created a perpetual easement for the public ; so 
that, when the turnpike was discontinued, the fee remained in 
Buckminster, or his heirs or assigns. 

Whether the conveyance of land bounding on a highway is 
to be presumed a conveyance of the soil under the way, to the 
centre line, if the grantor owns it, is a question which has been 
much discussed, and is one of some difficulty in some of its 
aspects. When, for instance, an ancient way, the origin of 
which is not known, is discontinued, whether the adjacent 
owners shall be deemed owners to the middle of the way, when 
there is nothing else to determine their rights, may be a difficult 
question. In the case of Webber v. The Eastern Rail Road 
Co. the question was started, but it was not considered neces- 
sary In that case to decide it. It was however then suggested, 
that as the owner of land adjoining a highway may convey his 
adjoining land without the soil under the highway, or the soil 
under the highway without the adjacent land, or both together, if 
the soil under the highway does pass by a conveyance, it must 
be as parcel, and not as appurtenant. It was considered, there- 
fore, as a question of construction, depending upon the intent of 
the parties as expressed in the descriptive part of the deed, ex- 
plained by all the other parts of the conveyance, and by the 
localities and subject matter to which it applies. Webber v. The 
Eastern Rail Road Co. 2 Met. 151. 

That where a conveyance is made of land bounding on a 
street, describing the Jand with its appurtenances, the land 
under the street, belonging to the same owner, did not pass, 
was held by the supreme court of the United States, in the case 
of Harris v. Elliot, 10 Pet. 25. Indeed, if it were to be regarded 
in law as an appurtenance, it would pass by a grant of the 
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adjacent land, whether appurtenances were expressed or not. 
Kent v. Waite, 10 Pick. 138. Considering the question as one 
of intent, depending upon the construction of the deed, the 
only point here open is, whether the terms, ‘“ bounded by the 
Worcester Turnpike,” meant the external limit of the four rods 
appropriated as a turnpike, or the filum vie, the middle of the 
way. The turnpike had then been recently laid out by an exact 
description, recorded, and well known and understood. The 
parties knew that the turnpike was liable to be discontinued, 
but both had an interest, in that event, in having the same space 
kept open for their own use as a way. The grantor owned 
lots on the other side, fit for house lots, having no other means 
of access to them but the turnpike, or he had sold them under 
the name of the turnpike, with an implied grant of a right of way, 
four rods wide, and therefore had an interest in keeping the 
way open, in case of a discontinuance of the turnpike. The 
court are of opinion, that under the circumstances, the bound 
north by the turnpike was abound by the north side of the 
turnpike, and that the land under the turnpike did not pass, 
See O’ Linda v. Lothrop, 21 Pick. 292. 

But we are strongly inclined to the opinion, that if half of the 
soil of the turnpike did pass to the grantees, it was subject to a 
perpetual right of way for the other proprietors bounding on the 
same section of the turnpike, and therefore that they were not 
damnified by laying it out as a town way. It isa settled rule, 
that when land is granted, described as bounding on a way, it 
is an implied covenant that there is such a way; that, so far as 
the grantor is concerned, it shall be continued; and that the 
grantee, his heirs and assigns, shall have the benefit of it. Par- 
ker v. Smith, 17 Mass. 413. It seems reasonable, and quite 
within the principle of equity on which this rule is founded, to 
apply it to the discontinuance of a highway ; so that if a man 
should grant land bounding expressly on the side of a highway, if 
the grantor own the soil under the highway, and the highway, by 
competent authority, should be discontinued, such grantor could 
not so use the soil of the highway as to defeat his grantee’s right 
of way, or render it substantially less beneficial. Whether this 
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should be deemed to operate as an implied grant, or as an im- 
plied warranty, covenant, and estoppel, binding on the grantor 
and his heirs, is immaterial. The right itself would be inferred 
from that great principle of construction, that every grant and 
covenant shall be so construed as to secure to the grantee the 
benefits intended to be conferred by the grant; and that the 
grantor shall do nothing to defeat or essentially impair his 
grant. | 

This principle would enure to the benefit of the grantees, so 
far as to secure to them an easement, and an open right of way 
on the soil of the turnpike, after it was discontinued, as against 
Buckminster, their grantor, and his assigns; but their easement 
and right of way have not been interfered with, in laying out the 
town way. So we think the abutters on the turnpike acquired, 
as against Buckminster and his assigns, a right of way, to the 
extent of the limits of the turnpike as defined in its recorded lo- 
cation, and therefore that the appellees, had they established a 
title to the soil under the turnpike, would have taken it subject 
toa right of way over it; and therefore, that they were not 
substantially damnified by making it a town way. 

It was intimated, in behalf of the appellees, that having long 
occupied a part of the soil of the turnpike, lying between their 
shop and the travelled part of the road, for laying materials, 
and other like uses, they had acquired a title by possession. 
But we think it very clear, that such occupation was permissive 
and not adverse, and therefore constituted no title by posses- 
sion. It was not adverse to the owner of the soil; because, 
during the continuance of the turnpike, he had no right to the 
possession. It could be no disseizin of the turnpike proprie- 
tors, or of the public; for they had an easement only, and no 
seizin. 

But further; it is common for farmers and mechanics, and 
other adjacent owners, to use part of the soil of the highways, 
turnpikes, and other public ways, especially where they are 
wide, and where the travelled path occupies a part only of the 
width. We think this is usually understood to be permissive, 
and liable at any time to be suppressed as a nuisance; and it 
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would be contrary to the truth of the case and the understand- 


ing of the parties, as well as contrary to true policy and the rights 
vf the public, to consider such use of the highway adverse. 

The judgment of the court of common pleas, setting aside 
the verdict for damages for the appellants, is affirmed. 


JosepH Marues vs. Davin Rogrnsun. 


In an action to recover pay for labor, the plaintiff’s time book, kept in a tabular 
form, in which the name of the laborer is inserted on the side, and all the days 
of the month are denoted by figures at the top, and under those figures are in- 
serted other figures denoting the time of labor on those days, is admissible in 
evidence, with the plaintiff’s suppletory oath, not only as to his own labor, but also 
as to the labor of his apprentice. 

A -plaintiff, who is allowed to introduce his book of original entries, with his supple- 
tory oath, as evidence of his claim, may be permitted to testify that the entries 
made against the defendant are true. 


AssumpsirT to recover $110°70, of which the sum of $99-14 
was for the labor of the plaintiff and M. Healy, his apprentice, 
and $11-56 for materials furnished to the defendant. 

At the trial in the court of common pleas, before Washburn, J. 
“the plaintiff, to prove the latter sum, introduced his account 
book, with his suppletory oath. To prove the charge of $99:14, 
he introduced a book, called a time book, with his suppletory 
oath that the entries therein were made at the time they pur- 
ported to be made, and that the said book was the only one 
upon which he had made entries against the defendant for 
labor.” This time book was kept in the following form: 


January 1, 1842. Mr. Davipv Rosinson Dr. To 


Joseph Mathes. }1|2[3/4[5/6/7|8|9]|10[11|12|13|14]15| 16] 17|18° 


s{ [alilalaltfa] [alata fifial fafa 
M. Healy.......) | | J1ialajifa] [alilijil [| jaja 
February.......|1|213]415[6{71819| 10] 11 [12] 13] 1415 |16|17| 18 
Myself......... 1,1/¢{114| lafalalajaja] ot chao | 3 
M. Healy.....-. bebe tet bod dovbsol dda debeodt shay heal 4 1|4 


* These numbers extended to 31, 


23 * 
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“The defendant objected that it was not competent for the 
plaintiff to testify, in answer to the inquiry of his counsel, that his 
entries upon his account book were true. But the judge permitted 
the inquiry, so far as it related to the original entries made therein 
by the plaintiff, and to prove which the book was offered ; and 
it was answered affirmatively. The defendant also objected to 
the admission of the time book as evidence to the jury to prove 
the number of days of the labor of the plaintiff and the said 
Healy. But the judge ruled that the said book, with the oath 
of the party, was competent evidence for the jury; it being 
alleged that the plaintiff would prove aliunde that the plaintiff, 
with his apprentice, did labor for the defendant. To which 
rulings the defendant excepted.” 

Wentworth, for the defendant. The time book was not ad- 
missible to prove the labor of the plaintiff’s apprentice. Wright 
v. Sharp, 1 Browne, 344. Nor was it admissible for any pur- 
pose. Lynch v. Petrie, 1 Nott & M’Cord, 130. Hughes v. 
Hampton, 2 Const. Rep. 745. Hagaman vy. Case, 1 South. 370. 

A plaintiff ought not to be inquired of as to the truth of the 
charges in his account book, nor as to the correctness of the 
prices. charged. See Ducoign v. Schreppel, 1 Yeates, 347. 

Knowles, for the plaintiff, cited Smith v. Sanford, 12 Pick. 
139, and Faxon v. Hollis, 13 Mass. 427. 

Suaw, C. J. So long as the rule of law is allowed to prevail, 
that the account books of a plaintiff, verified by his oath, may 
be admitted to prove charges for services done and goods sold, 
much must depend upon the appearance and character of the 
book offered as evidence, and the view taken of it by the judge 
who tries the cause. It is true that the question, whether a 
book is competent to go to the jury, is a question of law; but 
as the law has prescribed no mode in which a book shall be 
kept, to make it evidence, the question of competency must be 
determined by the appearance and character of the book, and 
all the circumstances of the case, indicating that it has been 
kept honestly, and with reasonable care and accuracy, or the 
reverse. In the present case, the court can perceive no conclu- 
sive objection to the admission of the book called a time book, 
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It is a book kept in a tabular form, in which the days of the 


' month are placed at the head of the column, and the name of 


the workman on the side; and at the end of each day, or near 
it, a figure is put down at the place of intersection, say 1, 4 or 4, 
indicating thereby, that the person has worked the whole or a 
fraction of that day. It cannot be objected that the time is put 
down in figures, for that is the case in all modes; nor that it 
was not an original entry, because that fact must depend, as in 
other cases, on the oath of the party, to prove that it was made 
at or about the time it purports to be made, and by the propea 
party. It appears to us to be intelligible, and not more liable 
to fraudulent fabrication or alteration than entries kept in ledger 
form, which have been held to be good. Faxon v. Hollis, 13 
Mass. 427. Rodman v. Hoop, 1 Dall. 85. 

The objection to the book, so far as it tended to prove ser- 
vices of the apprentice, because the apprentice might have been 
called as a witness, seems to us untenable, and founded ona 
mistaken view of the nature of this species of evidence. The 
use of one’s own books, verified by his oath, is not secondary 
evidence, nor is it necessary to its admission first to show the 
loss of other evidence. It is original, but feeble and unsatisfac- 
tory evidence. When such evidence is offered, and it is appa- 
rent from the case that the party producing it could probably 
furnish better evidence, and he fails so to do, or to account for 
its absence, it must greatly diminish the credit due to the feeble 
evidence. But this is a consideration which goes to its credit, 
and not to its competency, and is for the jury, and not for the 
court. Holmes v. Marden, 12 Pick. 169. 

Exceptions overruled. 
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Dantex Copurn & another vs. JosepH WHirtTeE.y. 


A court in this Commonwealth has no authority to cause an entry of “neither party ” 
to be entered on its docket, on the motion of the plaintiff, and on his exhibiting an 
instrument purporting to be signed by the defendant and him, and- acknowledging 
tliat the action is settled, if the defendant denies the execution or the validity of 
such instrument. 

after a plaintiff has become nonsuit, if the defendant moves for tie taxation of costs, the 
court has authority to decide upon any agreement alleged to have been made by the 
parties, whereby the defendant waived costs, and to refuse to allow him Costs, on 
its being shown that he has already received them, or has made a valid agreement 
not to claim them. So, when a defendant is defaulted, the court has the like au- 
thority, on the plaintiff’s moving for the taxation of costs, - 


Tis was an action of assumpsit to recover $200 for money 
nad and received, money paid, goods sold and delivered, and 
labor performed. Tbe defendant filed in offset a claim of $300 
for monev lent to the plaintiff, and a further claim for goods 
sold and delivered, and money paid. 

At the last September term of the court of common pleas, 
keld by Washburn, J., the plaintiff stated that the action had 
been settled by the parties, ‘‘and moved the court to cause the 
said action to be entered ‘neither party’ and to be stricken 
from the docket.” In support of this motion, the plaintiff 
offered the following paper, and the attesting witness thereto, 
to prove that the action had been fully settled: ‘ ‘The action, 
now pending in the court of common pleas for the county of 
Middlesex, between D. & J. W. Coburn and Joseph Whitely, 
is this day settled, each party having received full satisfaction 
for all claims and demands up to this date. August 19th, 1844. 

Joseph Whitely. 

“ Attest: Walter Paul. Daniel Coburn.” 

It appeared that this was the only action between said par- 
ties, pending in said court, when said agreement was dated. 

The defendant’s counsel objected to the granting of the said 
motion, denied the execution of the paper, and stated that, if 
the paper should be proved, he intended to show that it was 
improperly obtained. The judge declined to hear the plain- 
tiffs’ testimony, and “ruled that the plaintiff must go to the 
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jury upon the action ;” upon which-the plaintiff became non- 


suit, and alleged exceptions to the said ruling. 

Knowles, for the plaintiffs, cited Watson v. Depeyster, 1 
Caines, 66; Johnston v. Brannan, 5 Johns. 268; Den v. Pid- 
cock, 7 Halst. 363; and Herkimer M. & H. Co. v. Small, 2 
Hill’s (N. Y.) Rep. 130. 

B. EF. Butler, for the defendant, cited Churchill v. Crane, 
9 Shepley, 22, and Eastman v. Wright, 6 Pick. 323. 

Suaw, C. J. This case presents questions of practice of 
some importance. If parties deliberately settle an action out 
of court, and enter into an agreement in writing to that effect, 
the question is, how it can be carried into effect. In almost 
any other case than a question of costs, there would be little 
difficulty ; because the agreement itself would be competent 
and pertinent evidence on trial of the issue. If the plaintiff 
had insisted on going to trial on his original cause of action, 
the accord and satisfaction, proved by the agreement, would have 
been a good bar; the mutual acknowledgments of satisfaction 
being considerations for each other. The defendants, there- 
fore, supposing the execution and validity of the agreement 
proved, would have been entitled to a verdict. Soif the de- 
fendant had persisted in going to trial, with a view to obtain a 
judgment against the plaintiff on a set-off. Rev. Sts. c. 96, 
$24. In such case, it would be competent for the party re- 
fusing to carry the agreement into effect, to deny its execution, 
or to insist that it was obtained by fraud or duress; and this 


would be tried by a jury. But that would go only to the ques- 


tion, whether any thing was due on either side, and not to the 
question of costs. The verdict would establish the validity of 
the agreement, as a bar to damages on either side; but the 
question of costs, even though it may depend on a question of 
fact, cannot be tried by the jury. 

The court are of opinion, that the only question presented to 
the court below was decided right, and therefore that the excep- 
tions must be overruled. The only motion of the plaintiff was. 
that the court would direct the entry of “neither party ” to be 
made on the docket. The effect of that entry, when extended 
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is an averment of the fact; that, on being called, neither party 
appeared to answer; or, in other words, that the plaintiff was 
nonsuited, and the defendant defaulted ; in which case, neither 
could have a judgment for costs. But as such was not the fact, 
inasmuch as the defendant expressed his determination to ap 
pear and answer when called, and as the parties had made no 


agreement zn court, authorizing the court, in any contingency, — 


to make such entry, the court had no authority to do so. 

With regard to agreements made in court, and entered on 
the docket, or filed with the papers, there is no difficulty. The 
court, by its general superintending power over all proceedings 
before it, will take notice of them, and act upon them in such 
manner as to carry them specifically into effect. . 

But the question still recurs, where a party has agreed not tc 
claim costs, or not to claim a particular item of cost, or costs 
of certain terms of court, whether that agreement cannot be 
carried into effect. There are cases in English practice, where 
a plaintiff, under special circumstances, is allowed, on motion, 
to discontinue without costs. Baynham v. Matthews, 2 Stra. 
S71. Melhuish v. Maunder, 2 New Rep. 72. 8 Petersd. Ab. 
Discontinuance, II. d. Wright v. Jones, 2 Smith, 260. Har- 
ris V. Jones, 3 Bur. 1451. But these are not cases of compre- 
mise and settlement by mutual agreement, but cases where, upon 
equitable considerations, a plaintiff is permitted to go out of court 
without paying costs. Perhaps this power might be considered 
as controlled by statute.in this Commonwealth. By Rev. Sts. 
c. 121, $ 1, it is provided that, ‘in all civil actions, the party 
prevailing shall recover his costs against the other party, except 
in those cases in which a different provision is made by law.” 
This provision was taken from St. 1784, ¢. 28, $ 9, which in 
terms gave costs to the defendant, when the plaintiff, in any 
_ stage of his action, should become nonsuit, or discontinue his 
suit. In the case of Gilbreth v. Brown, 15 Mass. 179, it is 
said, by Mr. Justice Wilde, that “by this statute the defendant 
is entitled to his costs on a discontinuance of the suit; nor is 
it within the discretion of the court to disallow a motion to that 
effect.” But these statutes, and this decision, manifestly apply 
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to a case, where the plaintiff discontinues ex mero motu, for 
obtaining some benefit or saving some advantage to himself ; 
or where, without any act of the other party, or by his default, 
or inability to maintain his suit, he fails to prosecute it further. 
Besides; the St. of 1784, c. 28, does indeed declare that a 
party, in a certain case, shall be “entitled” to a certain right ; 
but may not such a right be released or waived, or barred by 
payment or satisfaction? It is made the duty of the court 
and its officers to tax the party’s costs, and he must move 
the court for that purpose; and on the taxation, the party 


_ against whom costs are claimed is entitled to notice. Although, 


; 
= 
. 
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therefore, he is out of court by the default or nonsuit, so far 
that he can no longer contest the cause of action, yet his right 
to have notice of the taxation of costs is reserved to him, and 
he is fully before the court for that purpose, and with a right 
to appeal to the court from any decision of the clerk. Rev. 
Sts. c. 121, $$ 27, 28. These provisions certainly carry a 
strong implication, that a party may object to the entire taxa- 
tion, as well as to particular items, and may show any satisfactory 
cause, either why such items should not be allowed, or why no 
costs should be allowed. And if a party can, in any form, or 
in any mode of proceeding, avail himself of a release, payment, 
or satisfaction of costs, made zn pais, he must do it by objecting 
to the taxation. As a test of this, we may put the strongest 
supposable case. Suppose, then, that the plaintiff and de- 
fendant have entered into a mutual agreement by deed, reci- 
ting the existence of certain actions, the receipt of certain 
moneys in satisfaction of all claims on both sides, and an 
express release of all right and claim to costs by the plaintiff, 
in a particular action described, with leave to the plaintiff to 
discontinue ; or suppose parties have agreed on a settlement 
out of court, on the terms that the plaintiff shall discontinue 
and pay costs, and the clerk is applied to before the sitting of 
the court, and taxes the defendant’s costs, and the plaintiff 
pays them out of court, and takes a receipt on the taxed and 
certified bill. Pursuant to the agreement, the plaintiff appears 
at the term and discontinues, and then the defendant, contrary 
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to his agreement, comes in and claims the taxation of the very 
same costs which have thus been paid out of court. Could 
not the fact be shown, in either case, in bar of the claim? Or, 
to put the case perhaps stronger, suppose the plaintiff has 
become nonsuit, and, without waiting for an execution or formal 
taxation, the defendant makes out his own bill of costs, and the 
plaintiff pays it out of court. If the defendant should after- 
wards apply to the clerk to tax his costs and grant execution, 
there being nothing on the record to show this payment, ac- 
cording to the defendant’s theory, this matter could not be 
shown by way of objection. But we think, in such case, the 
record of discontinuance or nonsuit shows indeed a prima facie 
claim to costs, but that such claim may be barred by release, 
payment, or satisfaction, or by express waiver. 

It seems to be objected, that such an inquiry might necessa- 
rily involve a question of fact, and that this could not be tried 
by the court. But where the duty is imposed on the court to 
try a question of controverted right, depending on matter of 
fact to be proved by evidence, and no provision is made for 
another mode of trial, the court must try it. Where the ques- 
tion is of the competency of a witness, depending on the fact 
of interest, to which evidence is offered, the court must weigh 
the evidence, and decide the fact. And so in a variety of other 
cases. In this very matter of taxing costs, items may depend 
on controverted facts. Suppose a certificate is offered, and it 
is alleged that it is forged, or obtained by fraud or duress ; or 
affidavits are exhibited, and the same is alleged of the signature 
of the affiant, or the jurat of the magistrate. It being made 
the duty of the court to tax the costs, these facts must be 
inquired into and decided, as incident. As this is made the 
duty of the court, we are of opinion that it is competent, when 
a defendant claims costs, on a discontinuance or nonsuit, to 
show that the costs have been released or paid, or the right to 
them waived ; and that this must be decided by the court. So 
of particular items, if the parties, on good consideration, had 
agreed to continue an action, one or more terms, without costs 


to one or the other, or without costs to either, it might be — 


shown upon such taxation. 


— 
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It may be remarked, in passing, that there is some difference 
between a nonsuit and a discontinuance ; the one being a de- 
fault of the plaintiff, when called to appear and pursue his suit, 
and the other the positive act of the plaintiff, done on leave 
granted. But as, in both alike, the St. of 1784, c. 28, §$ 9, 
declares the right of the defendant to recover costs; and as, 

7 in both alike, the plaintiff has day in court to appear and 

show cause, on the taxation of costs; it appears to us that, in 

this regard, it makes no difference whether the plaintiff has 

___ gone out of court by a nonsuit or by a discontinuance. 7 

The court are of opinion, that the entry of nonsuit must be 

; confirmed, but that it will still be open to the plaintiffs, upon the 

__ motion of the defendant for the taxation of his costs, to show 

that, by the agreement between the parties, the action was 

settled, and a mutual acknowledgment made of payment and 

; satisfaction of all claims and demands on both sides ; and that, 

| if such an agreement is offered, and proved according to the 

rules of law, to the satisfaction of the court, it will be a good 
legal ground for refusing to allow costs. 

This opinion is to be confined strictly to the case of taxation 
of costs, where all facts, as well those to be established by proof 
aliunde, as those appearing upon record, must be tried by the 
court or its officers, and will not necessarily apply to agreements 


Se. 


im pais, in respect to actions pending in court upon other sub- 
jects. distinct from costs. Perhaps the principle would apply 


i 
ng 
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to agreements relative to the continuance of causes, the admis- 
sion of evidence, and other like cases, which are to be decided 
_ by the court exclusively ; but it will be time enough to consider 
these questions when they arise. 
Exceptions overruled, and nonswit affirmed 
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Joun H. Browning & others vs. Jerrerson Bancrort. 


An appeal from the judgment of the court of common pleas on a plea in abatement 
was entered in this court, and dismissed for want of jurisdiction. Held, that the 
court of common pleas might order ‘the case to be brought forward upon its docket, 
on motion of the appellee, and might proceed to the final disposition of the action. 

A., being deceived by false representations made to him by B., sold goods to B., and 
took his promissory note for the price: B. sold part of the goods, and received 
payment therefor: A. rescinded the contract of sale, on the ground of the fraud 
practised on him by B., and brought an action against B., to recover the money 
received by him for the goods which he had sold, and directed the officer to attach 
B.’s property, but did not specify the property to be attached: The officer attached, 
on A.’s writ, and on other writs against B., the residue of the goods sold to him 
by A., and A. entered and prosecuted his said faction: A. afterwards gave notice 
to the officer that he had rescinded the contract of sale to B., and after demand- 
ing of the officer the goods which he had thus attached, brought an action of re- 
plevin against him to recover those goods. Held, that A. had not affirmed any 
part of the contract of sale to B., and that he was not precluded from maintain- 
ing his action-of replevin against the officer. 


Tus was an action of replevin, commenced on the 16th of 
May 1842, and entered at the following June term of the court 
of common pleas. The defendant pleaded in abatement, and 
on a demurrer to the plea, judgment was rendered for the plain- 
tiffs, and the defendant appealed to the supreme judicial court. 
At the October term of this court, 1842, the appeal was dis- 
missed, on the ground that the court had no jurisdiction thereof 
See 5 Met. 88. | 

After the entry of the appeal, the clerk of the court of com- 
mon pleas did not carry forward the action on his docket, and 
it was not reéntered thereon, by either party, until: September 
term 1843, when it was done, by order of the court, on the 
plaintiffs’ motion, though this motion was resisted by the defend- 
ant, who thereupon gave notice, that, if judgment in that court 
should be against him, he should file exceptions to the ruling of 
the court as to the said motion of the plaintiffs. 

In August 1843, the defendant instituted an action, on the 
replevin bond given to him when the present suit was com- 
menced, against the plaintiffs and their sureties, for breach of the 
condition thereof, in not prosecuting said suit to final judgment. 
This action on the replevin bond was entered at the September 
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term of the court of common pleas, in 1843. After the present 
action was brought forward on the docket, as above stated, the 
defendant moved for leave to discontinue the said action which 
he had brought on the replevin bond. Leave so to do was 
granted by the court, and said action was discontinued. 

At the trial of the present action, in the court of common 
pleas, before Merrick J. at the December term 1843, the plain- 
tiffs introduced evidence tending to show their ownership of the 
goods replevied ; that these goods, with other merchandize, were 
obtained from them by Nathaniel Sleeper, by means of false and 
fraudulent representations made to them by him, on the faith of 


which they sold and delivered said goods and merchandize to 


him, and took his promissory note for the price thereof; that 
the plaintiffs, having discovered the fraud practised on them 
by Sleeper, duly rescinded said contract of sale, before the 
commencement of the present action, and gave notice to the 
defendant, and demanded of him the goods replevied in this 
suit. 

The defendant filed a specification of defence, and offered 
evidence tending to support it, by which he justified his taking 
and detention of the goods replevied, by virtue of attachments 
thereof upon several writs against said Sleeper, and, among 
others, upon one sued out by the plaintiffs, on the 6th of May 
1842, and delivered to the defendant, on which he was ordered 
to attach Sleeper’s property generzlly, and on which several 
suits, he did attach the replevied goods and other property of 


Sleeper, and made due return of said attachments on said writs, 
all of which were entered in court; the plaintiffs’ said writ being 


returnable to the supreme judicial court, at the October term 
1842, and being then and there entered, and afterwards prose- 
cuted, and still pending there. The defendant also offered evi- 
dence tending to prove that the plaintiffs, when they sued out 
their said writ against Sleeper, had no other demand against him 
besides the said promissory note given by him on the sale of 
said goods and merchandize; that said writ contained the 
money counts, and counts for goods sold and delivered, and a 
count upon en account annexed to the writ “for balance of 
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goods sold;” and that the ad damnum, and the sums men- 


tioned in those counts, were large enough to cover a judgment _ 


en the note. , 

The plaintiffs denied that said suit was brought on the note, 
and alleged that it was brought to recover only the: money had 
and received by Sleeper for such portion of said goods and mer- 
chandize as he had sold and converted into money, before the 
plaintiffs had discovered the fraud aforesaid and had rescinded 
said contract of sale. And they offered evidence to support 
their allegation. 

The defendant contended that, as the plaintiffs had ordered 
him to attach property, and he had attached, on their writ, 
the goods now replevied by them, as the property of Sleeper, 
and had made return of that attachment, and as the plaintiffs 
had entered their action against Sleeper, and prosecuted it, and 
still continued to prosecute it, they could not recover the same 

oods of the defendant, in this action. And the defendant fur- 
ther contended, that the plaintiffs had affirmed their said sale 
to Sleeper, by bringing their said action against him ;. and that 
they were thereby precluded from maintaining the present ac- 
tion, if they had waived the tortious taking of any part of said 
goods by him, and brought an action ex contractu for any part 
thereof, or for the proceeds of the goods, as goods sold by him. 

The court left the several questions of fact to the jury, and 
instructed them, “ that the plaintiffs were entitled to recover in 
this action, if, upon the whole evidence, the jury were satisfied 
that the goods replevied were fraudulently obtained from them, 
by Sleeper, by false and fraudulent representations, and if they 
had, within a reasonable time after the discovery by them of the 
fraud, and before the commencement of this suit, duly rescinded 
the said contract of sale, and had given notice thereof to the 
defendant, and demanded of him the goods in question: That 
the bringing of their action of assumpsit against said Sleeper, 
in the form in which it was brought, was not necessarily a 
waiver of the tortious taking of the goods replevied, and an 
affirmation of the sale thereof, but might be considered as evi- 
dence tending to prove such waiver and affirmation: That if 
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the plaintiffs, in the said action against said Sleeper, intended 
to claim, in that form, payment for the goods replevied, or for 
said promissory note, the commencement and prosecution of 
such suit would be such a waiver of the tortious taking, and 
such an affirmation of the sale, as would be conclusive upon 
them; but if the plaintiffs instituted that. suit, and proved their 
declaration in the writ, only for the purpose of recovering the 
money received by the said Sleeper for the portion of the said 
goods and merchandize which he had sold and converted 
into money, and not for the purpose of recovering the con- 
tents of said promissory note,.or the price or value of the 
goods replevied, then that suit would not preclude the plaintiffs 
from maintaining the present action: That the intention of 
the plaintiffs, in bringing and prosecuting said suit, was a ques- 
tion of fact, to be determined by the jury upon all the evidence 
in the case, and that the order of the plaintiffs to the defendant 
to attach, on their said writ against said Sleeper, his property 
generally, without any direction to him to attach the goods in 
question, and his attachment of the said goods, and his retention 
and return of them on said several writs of the plaintiffs and 
other creditors of said Sleeper, after notice of the rescinding of 
said contract of sale, and a demand made by the plaintiffs on 
the defendant for said goods, and the continued prosecution of 
said suit by the plaintiffs, with the intention and for the purpose 
aforesaid, alleged by them, constituted no bar to the mainte- 
nance by them of this action of replevin.” 

The jury returned a verdict for the plaintiffs, and the’ defend- 


ant alleged exceptions to the instructions of the court. 


B. F. Butler, for the defendant. 1. There was a discontinu- 
ance of this action, and there was no authority to bring it again 
into court. Rev. Sts. c. 82, $$6-10. St. 1840, c. 87, $5. 
2. The plaintiffs cannot maintain the action of replevin, because 
they attached the goods before they replevied them, and entered, 
and have hitherto prosecuted, the action in which their attach- 
ment was made. 3. The plaintiffs have waived the tortious 
taking by Sleeper, by suing him for the price of the goods. The 
sale was affirmed by the action of assumpsit containing counts 
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sufficient to cover the whole value of the goods. Butler v. Hil- 
dreth, 5 Met. 49. The sale was an entire transaction, and part 
of the goods cannot be sued for in tort, and another part in 
contract. By attaching the property as Sleeper’s, the plaintiffs 
are estopped to sue the defendant in replevin, and thus claim 
the property as their own. | 

Hopkinson, for the plaintiffs. 1. The case never should have 
gone from the docket of the court of common pleas; and it was 
the defendant’s fault that it was not continued on the docket, 
or restored to it. It was within the power of the court, in its 
discretion, to order the action to be brought forward, on the 
plaintiffs’ motion. 

2. 3. The jury have found that the plaintiffs brought their 
action of assumpsit against Sleeper, to recover the proceeds 
of the goods sold by him, and not for the price of the whole: 
of the goods sold to him. ‘They are, therefore, not thereby 
precluded from reclaiming the residue of the goods in an action 
of replevin. ‘They ordered the defendant to attach Sleeper’s 
property generally, but not these goods. And though he at- 
tached these goods, yet the plaintiffs informed him that they 
disaffirmed the contract of sale, and they demanded a deliv- 
ery to them of the goods which he had attached. In Butler v. 
Hildreth, the plaintiff was barred, because his first suit was 
brought with knowledge of all the facts which he knew when 
he brought his second suit. 

Hussarp, J. It is objected, in this case, that there was a 
discontinuance of the suit in the court of common pleas, and 
that the court erred in directing the action to be brought forward. 

We consider this point settled in the case of Commonwealth 
v. Moore, 3 Pick. 194, where it was held that the court had full 
power to direct the continuances to be entered, and the cause 
to be vrought forward. See also Ely v. Ball, 8 Pick. 352. 
And except in cases of gross negligence, it would be the duty 
of the court to direct the clerk to enter the continuances, and — 
reinstate the case upon the docket. Such a power is necessary 
for the proper regulation of the practice of the court from which 
appeals are made, and to which causes are remitted for further 
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proceedings. ‘The action is not discontinued in consequence 
of its removal to the supreme judicial court. And when it is 
remanded back, it is not the commencement of a new suit, 
but merely the restoration of the former case; and it must there- 
fore be brought forward by continuances, if more than one term 


_ has intervened during the time it was pending in this court. 


But where the party, whose duty it is to bring the action for- 
ward, is guilty of gross neglect in regard to it, he shall be held 
to have discontinued the suit. But of that fact the court of 
common pleas are the judges. 

But the exception most relied upon is, that the commence- 
ment and prosecution of the action of assumpsit, by the plaintiffs, 
against Sleeper, affirmed the contract, and that, in consequence 
thereof, this action for the goods themselves cannot be main- 


tained. But we think the case was put to the jury under 


correct instructions, that if they were satisfied, upon the evi- 
dence, that the action of assumpsit was only brought to recover 
the value of the goods sold by Sleeper, and which the plain- 
tiff could not reach by his action of replevin, then there was 
no affirmance of the contract. This is not the case of an 
affirmance of any part of the original contract. If it were, it 
would present a very different question from the one now before 
us. But it is a pursuing of the appropriate remedy to obtain 
the value of those goods which had been obtained by fraudulent 
representations, of such a character as to avoid the sale; and 
which goods, in consequence of the disposition made of them, the 
plaintiff could not secure by his action of replevin. The form 


of action here adopted is often the most convenient, where only 


damages can be recovered ; and the mere adoption of the form 
does not, under the circumstances, change the nature of the 
plaintiffs’ claim, nor affect their right to recover specifically the 
goods which the party had not sold when his fraud was discov- 
ered. In the case cited, Butler v. Hildreth, 5 Met. 49, the 
party, with a knowledge of all the circumstances, elected to pur- 
sue his remedy on the contract, and not to resort to his action 
on the case for the tort committed ; and the court held the 
plaintiff, in consequence of such knowledge, bound by his elec- 
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tion. But here the jury directly negative such an election, or 
that the plaintiffs in any way affirmed the contract. We are 
clearly of opinion, that the charge of the learned judge was cor- 
rect. The exceptions are therefore overruled, and there must be 
Judgment on the verdict. 


Patrick SHERIDAN vs. Samuet BEAn. 


By the common law, a party into whose land agisted cattle escape, and there do 
damage, may maintain an action of trespass against the general owner of the 
cattle, or against the agister, at his election; &nd this law is not altered by the 
Rev. Sts. c. 113, § 4. 


Trespass for breach and entry of the plaintiff’s close by the 
defendant’s horses. ‘Trial in the court of common pleas, June 
term 1842, before Strong, J. who signed the following bill of 
exceptions: It was proved, or admitted, that the acts alleged 
in the writ to be trespasses were done. It appeared in evidence, 
that the plaintiff’s close, described in his writ, was entirely un- 
fenced ; and it did not appear that any division ot the bound- 
ary line thereof had ever been made for the purpose of fencing. 
It appeared also in evidence, that the defendant’s horses es- 
caped out of the lot of one Spencer, into the lot of the plaintiff; 
and that they were depastured by Spencer for the defendant, 
and were in Spencer’s care and custody, as an agister, when 
they escaped into the plaintiff’s lot. 

The court instructed the jury that the plaintiff was entitled 
to recover, and they found a verdict for him. ‘The defendant 
excepted to. said instruction. 

B. F. Butler, for the defendant. 

Wentworth, for the plaintiff. 

The opinion of the court was delivered at October term 1845. 

Hussarp, J. This is an action of trespass quare clausum 
fregit, and the only question submitted to the court is, whether 
it will lie against the owner of horses at agistment, which have 
strayed from the agister’s field into the plaintiff’s, and have 
done the damage complained of. It is contended that this 
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action cannot be maintained, either at common law or upon the 
statute, against the owner of the horses, under such circum- 
stances, but only against the agister. And the argument urged 
is, that to constitute a trespass, there must be an invasion of the 
property or person of another, by one who is an actor without 
right, either wilfully or negligently; and that in the present case, 
the act of sending the horses to be agisted was lawful, and that 
during the time they were agisted they were under the control 
and in the. custody of the agister, and not of the defendant. 

But though it is true that the owner of land or of chattels 
cannot maintain trespass against a wrongdoer, unless he is in 
possession of the land or the chattels at the time of the wrong 
done, yet it does not follow, as the converse of the rule, that the 
general owner may not be liable in an action for the injury 
done to another by a bailee or servant of the owner, though he 
is out of possession at the time of the injury. There are cases 
in which the party has an election whether to sue the owner of 
the chattel, or the agent or servant. And in regard to cattle, 
which, from their nature and the manner in which they are 
kept and employed, are peculiarly lable to trespass upon others, 
especial care has been taken for the protection of the rights of 
parties upon whom such trespasses may be committed, by giving 
them a remedy, not only against owners, but a process in rem, 
against the cattle themselves, when taken damage feasant. 

In the case of trespass committed by cattle agisted, which 1s 
the case at bar, it is laid down, by approved writers of former 
times, cited by the plaintiff ’s counsel, that the party injured has 


his election to sue either the owner or agister, though he can 


have but one satisfaction. Si mes avers sont en le gard de 
I. S., et durant cest temps font trespas al auter, il avera trespas 
vers moie ou I. S. a son election, mes il n’avera satisfaction 
dambideauxr. 2 Rol. Ab. 546, cites 7 Hen. IV. 31 6. And 
this is confirmed by Comyns in his Digest, Trespass, C. 1. See 
also 20 Vin. Ab. Trespass, B. 

The defendant’s counsel has cited a case from Clayton’s Re- 
ports, called Bateman’s case, as maintaining a contrary doctrine. 
But upon examining that case, it is found merely to affirm the 
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position, that in case of agist cattle, the agister is liable for tres- 
pass committed by them, without touching the question of the 
liability of the owner also to an action. The principal case in 
Clayton is that of Dawtry v. Huggins, pp. 32, 33, in which it 
was ruled, that “if A. have the custody of the goods of B.; as 
here it was hogs put into the defendant’s yard ; if these do a 
trespass to the land of C. adjoining, A. shall be punished in 
trespass, and this though the owner’s servant did wait upon 
them ; and here it was proved the servant of A. did also wait 
on them, and did serve them, therefore they were in his specia. 
possession ; and the like matter was ruled in the case of Stephen 
Bateman of Wakefield, for agist cattle, if they do commit a 
trespass, the owner of the soil, where, &c. shall answer for that 
trespass.” 

We consider, then, that the common law gave the plaintiff 
his election to pursue either the owner or agister, at his pleas- 
ure, or to seize the cattle damage feasant, intending to afford a 
threefold remedy for an injury so easily committed. 

The other question which has been presented for considera- 
tion. is, whether the statutes of this Commonwealth have modi- 
fied or altered the common law in this respect, at:least so far as 
it regards the owners of agisted cattle. The language of the 
Rev. Sts. c. 113, $4, is this: ‘ When any person is injured in 
his land, by sheep, swine, horses, asses, .mules, goats, or neat 
cattle, he may recover his damages, in an action of trespass 
against the owners of the beasts, or by distraining the beasts 
doing the damage, and proceeding therewith as hereinafter 
directed ; provided, that if the beasts shall have been lawfully 
on the adjoining lands, and shall have escaped therefrom, in 
consequence of the neglect of thé person who has suffered the 
damage to maintain his part of the division fence, the owner 
of the beasts shall not be liable for such damage.” And we 
are of opinion that the word ‘“ owner,” in this section, is used 
in a popular sense, and is intended to apply to the person in 
whom is the general property of the animals enumerated, and 
embraces those also who are in possession under a special title, 
or by virtue of any lien. We view this section and the St. of 
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1834, c. 184, $5, as merely a slight modification of $3 of St 
(1788, c. 65; and the provisions of that section are considered by 
Parsons, C. J. in his elaborate opinion in Rust v. Low, 6 Mass. 
98, as merely in affirmance of the common law. If the revi- 
sers of our statutes had intended to restrain the operation of 
c. 113, $ 4, to the general owner, and thus to have modified 
the common law, still such a construction would not avail the 
present defendant, who seeks to apply it to the agister of cattle. 

While there is an apparent hardship in subjecting a person 
to the action of trespass, where the cause arises from the neg- 
lect of another, yet we cannot overlook the necessity of the 
checks which are required to guard against this species of tres- 
pass, which is not only so easily committed, but is so difficult to 
prevent. And we think our ancestors intended to give an 
ample remedy, by subjecting the owner, the agent or bailee, and 
the offending animals themselves, to making good the damages 
thus committed. Nor does the hardship appear so great, when 
we consider that the owner has his remedy against the person 
whom he employs, and if he does not obtain satisfaction for his 
loss, it is rather he who employed a negligent person that should 
suffer, than the man who is injured by such neglect. 

On the whole, we are of opinion that by the common law 
the present action is maintainable, and that the same right is 
affirmed by the statute. Exceptions overruled. 


——$$—$—— 


James LitTrLerieLp vs. Jerrerson Prart. 


" Since the Si. of 1836, c. 273, has prohibited special pleas in bar, every case must 
be tried upon the general issue, known as such in the law of pleading, or upon 

a plea specially ordered by the court as a general issue; and consequently such 
plea is sufficient, and if the plaintiff demurs to it, judgment must be rendered for 
the defendant. 


In a writ of scire facias, returnable at the December term ot 
the court of common pleas, 1843, the plaintiff alleged that he 
recovered judgment at the September term of said court in 1842, 
against J. R. Woolson and W. Cutter, principal defendants 
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and Pratt, the present defendant, their trustee ; that execution 
issued, on said judgment, against said principal defendants, and 
against their goods, effects, and credits, in said Pratt’s hands 
and possession; and that an ineffectual demand of the same 
was made.on said Pratt, within thirty days from the time of 
the rendition of said judgment: Wherefore, the plaintiff 
prayed that said Pratt might show cause why judgment and 
execution should not be awarded against him and his own 
goods and estate. 

At the return term, the defendant was ordered to file a 
specification of his defence. In the following vacation, he 
filed a statement of what he should offer to prove at the next 
term, by way of defence, and also stated that he should “ move 
for leave to answer on oath, as supposed trustee.” At the 
June term 1844, the defendant asked leave to file an answer, 
which he exhibited to the court. This the court refused, on 
the ground that he had answered in the original process, and 
did not set forth any new matter which he might not have put into 
his original answer. The action was then continued to Sep- 
tember term 1844, which was held by Washburn, J., when the 
defendant asked the court to direct him how to plead. The 
court thereupon passed the following order: ‘The defendant 
having filed his specification of defence, and the court being of 
opinion that there is no general issue embracing the matters in 
controversy, as stated in said specification, directs the defend- 
ant to plead that the plaintiff ought not to have execution 
against him for the damages and costs mentioned in the plain- 
tiff’s writ.” The defendant then pleaded, as follows: ‘ And 


now the said Pratt, as above directed by the court, comes and _ 


defends, &c. when, &c. and for plea says, that the plaintiff 
ought not to have execution against him for the damages and 


costs mentioned in the plaintiff’s writ, and thereof puts himself . 


on the country.” The plaintiff filed a demurrer to this plea, 
and also a motion to set aside the pleadings. ‘The defendant 
joined the demurrer, and the court rendered judgment for the 
defendant. From that judgment, the plaintiff appealed to this 
court. 
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Brigham, for the plaintiff. By the 40th section of the rules 
of the court of common pleas, established at January term 
1822, “ where there is no form of general issue, embracing the 
merits and matters in controversy, it shall be competent for the 
court to direct how a general issue may be formed, so as to 
embrace such merits.” And since St. 1836, c. 273, has re- 
quired that the general issue be pleaded in all cases, it is doubt- 
less proper, if it was not before, for the court, in scire facias, 
to frame an issue that shall enable the parties to try the merits. 
But the plea, in the present case, was not proper for that pur- 
pose. The defendant is to answer on oath, and the matter is 
to be decided on his oath. Story’s Pleadings, (Oliver’s ed.) 532. 
Rev. Sts. c. 109, $$ 40, 41. An issue to the country is wholly 
unwarranted and wrong. A jury is not to decidé whether the 
court shall issue an execution against the defendant. 

Josiah Adams, for the defendant, was stopped by the court. 

Dewey, J. All special pleading being abolished by St. 1836, 
c. 273, every case must be tried either upon the general issue, 
or on some plea specially ordered by the court, as a substitute 
for it, and to be treated as the general issue. The practical 
effect of this must necessarily be, to prevent the filing of demur- 
rers to pleas offered in defence. Whether wisely or unwisely 
the form of presenting a defence upon special pleading has been 
thus summarily abrogated, is not the question before us. Such 
ts the fact, and such the law; and the parties, in raising their 
grounds of defence, or in reply, in avoidance, to a defence put 
in, must adapt their form of proceeding to this modification of 
our legal system. Although, from the form of the plea, it can- 
not now be met by a demurrer, yet this will not prevent the 
plaintiff from denying the sufficiency of the facts, proposed to 
be shown in support of the general issue, to constitute a valid 
legal defence. It only changes the mode in which the plaintiff 
is to raise his objections. Formerly, if these facts were set forth 
in a special plea, their sufficiency might be questioned by filing 
a demurrer to such special plea. This cannot now be done, 
because the general issue will not present those facts. The 
form of the plea, being the general issue, must be good and 
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sufficient in all cases. If, however, the facts set forth in the 
specification of defence, and which are offered in support of 
the general issue, are supposed by the plaintiff, to be insufficient 
to sustain such plea, or to constitute a good defence, he may 
present that objection distinctly to the court, and ask the in- 
struction of the court that the matter offered to be proved, (if 
the objection be taken before the introduction of the evidence,) 
or that the facts as shown by the defendant, assuming them to 
be proved, as contended for by him, would constitute no de- 
fence to the action, and would not authorize a verdict for the 
defendant. If such instructions were refused, such refusal 
would furnish a ground for filing exceptions ; and upon those 
exceptions, the case might be brought before this court for re- 
vision. In this way, all the rights of the parties would be sub- 
stantially secured. It may not be, in all cases, so convenient 
a mode of presenting the legal questions arising in a cause, as 
upon a special plea and demurrer ; but it will be found to be 
the only practicable mode, under the present rules of pleading. 

The result must be, therefore, that the demurrer be overruled, 
and judgment be entered for the defendant on the plea filed 
oy him. 


Joun Wavueu vs. Anne RILEY. 


A tenant in a writ of entry brought in the court of common pleas, to foreclose a 
mortgage, and in which the demandant counts on his own seizin in fee and in 
mortgage, cannot oust the court of its jurisdiction, by showing a cuitclaim deed 
of the demanded premises, made by the mortgagor to the demandant, and acknowl- 
edged and recorded, without also giving evidence of a delivery of the deed to the 
demandant, or of his acceptance of it, or of his making a claim under it. 

Alienage of the mortgagor is no defence to a writ of entry brought by the mort- 
gagee to foreclose the equity of redemption. 

When a tenant, in a writ of entry brought to foreclose a mortgage, gives evidence, 
for the purpose of showing payment of the mortgage debt, that the mortgagor, for 
several years after the mortgage was made, worked for the demandant, from time 
to time, the demandant may show, b~ way of rebutting such evidence of payment, 
that the mortgagor was poor, and dependent on his earnings for the support of 
himself and his family, and that it was the practice of the demandant to pay, at 
short and stated periods, all the laborers employed by him. 
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Writ or entry to foreclose the right of redeeming the 
mortgaged premises described in the count. The demandant 
counted on his own seizin in fee and in mortgage. 

Trial in the court of common pleas, before Merrick, J. whose 
report thereof was as follows: 

The demandant, in support of his claim, offered in evidence 
a mortgage deed of the premises, made on the 13th of April 
1833, by Barnard Riley to Nathaniel Marsh, to secure the pay- 
ment of a note of even date, for the sum of $375; and an 
assignment of the said note and mortgage to the demandant, 
made by the said Marsh on the 2d of November 1833. The 

_ demandant here rested his case. 

The tenant, denying any relation or connexion between her 
-and the said Barnard Riley, insisted that this action could not 
be maintained against her upon the evidence produced, she 
being the tenant in possession, and no evidence having been 
offered of any title whatever in the said Barnard Riley. This 

____ objection of the tenant was sustained by the court; whereupon 
the demandant’s counsel suggested, that the tenant was, during 
the lifetime of the said Barnard, his wife, and that she claimed 
to be in possession of the premises as his widow, and in behalf 

“of herself as his widow, and of her children as his heirs at law ; 
and moved for leave to offer evidence to show title in said 

Barnard at the time of the making of the said mortgage. This 
was objected to by the tenant’s counsel, because the demandant 
had rested his case; but the court overruled the objection, and 
permitted the evidence to be offered. For the purpose of prov- 

ing that said Barnard was in possession of the premises, claim- 
ing to hold them as owner, before and at the time of the making 
of said mortgage, and afterwards, the demandant called two 
Witnesses, whose testimony tended to show that said Barnard 
Riley was in actual and uninterrupted possession of said prem- 
ises before and at the time of making said mortgage deed, and 
afterwards, claiming them to be his own. The demandant here 
rested his case. 
The tenant objected, that the demandant had not shown 
sufficient evidence of title in Barnard Riley to enable him te 
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maintain this action; but the court ruled that actual uninter- 
rupted possession, with a conveyance by him in mortgage, was 
sufficient against the present tenant, unless. some evidence of 
title was exhibited by her. | 

The tenant then offered evidence to show that said Barnard 
was an alien; that he had never been naturalized ; and that he 
died some years before the commencement of this action; and 
she contended, that at his death the fee in the premises vested 
at once in the Commonwealth, and therefore that this action 
could not be maintained by the demandant. ‘This objection 
was overruled by the court. : 

The tenant then (having first proved notice to, the demand- 
ant to produce the deed). gave in evidence an, office copy of a 
quitclaim deed of the premises, made by said Barnard to the 
demandant, dated June 16th, 1834, and acknowledged and 
recorded on the same day. The demandant thereupon de- 
clared that said deed was. made without his knowledge or con- 
sent; that it was wholly without consideration; and that he 
had never accepted it, nor made any claim under it. And no 
evidence was offered by the tenant to show that the demand- 
ant had received such deed, or.that, he had ever made any claim 
under it, except the production of the office copy aforesaid. 

The tenant contended that the mortgage was merged in and 
by the last mentioned deed, and insisted that an action on the 
mortgage could not be maintained, and moved that this action 
should be dismissed from the court, for want of jurisdiction. 
The court declined so to rule, or to dismiss said action. 

The tenant offered evidence, for the purpose of showing a 
payment of the note secured by the mortgage, that said Barnard 
_ Riley, for several years after giving the said note and making 
said mortgage, worked and Jabored for the demandant, from time 
to time, and in hisemployment. To rebut this evidence, the de- 
mandant introduced evidence to show that said Barnard was very 
poor, and dependent upon his earnings for the support of himself 
and family. And for the purpose of showing the improbability 
that his wages were applied to. the payment of said note, the de- 
mandant also, though objected to by the tenant, was permitted 
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to offer evidence, that it was the custom and practice of the 
demandant to pay all the laborers in his employment, at short 
and stated periods. 

The demandant then offered evidence tending to show, that 
only a short time before said Riley left this part of the country 
for New Orleans, where it is supposed he died, he acknowl- 
edged that the full amount of the mortgage was due to the 
demandant. 

The tenant requested the court to instruct the jury, “ that 
she having shown sums of money due from the demandant to 
said Barnard, and the death of the latter, they were bound, in 
the absence of any proof of payment, to presume them unpaid, 
and applied on the overdue note secured by the mortgage ; and 
that, in the absence of evidence of any direct application of 
such sums, she had a right so to apply them.” The court 
declined giving such instructions, but left the whole question 
of payment to be determined by the jury. 

A verdict was found for the demandant, and the tenant 
alleged exceptions to the foregoing rulings and instructions 
of the court. 

_B. F. Butler, for the tenant. The demandant must recover 
on the strength of his own title, and not on the weakness of that 
of the tenant. ‘The demanded premises, on the death of Bar- 
nard Riley, vested in the Commonwealth, without office found. 
2 Kent Com. (8d ed.) 54,61. Blight v. Rochester, 7 Wheat. 
535. An alien cannot convey, so as to prevent the Common- 
wealth from taking, without office found, on his death. Com- 


 monwealth v. Sheafe, 6 Mass. 441. Slater v. Nason, 15 Pick. 


345. 

The quitclaim deed given by Riley to the demandant, before 
this suit was commenced, merged the mortgage, and therefore 
the suit was not within the jurisdiction of the court of common 
pleas. iSt. 1840, c. 87. Cooper v. Whitney, 3 Hill, 95. Rod- 
erts v. Jackson, 1 Wend. 478. James v. Mowry, 2 Cow. 300. 

. The evidence of the demandant’s practice to pay his laborers 
at short and stated periods was improperly admitted, as it did 


not legally warrant the inference that he paid Riley for his Jabor. 
25 
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Knowles, for the demandant. Riley’s mortgage was valid 
and operative against all the world except the Commonwealth. 
Bradstreet v. Supervisors of Oneida County, 13 Wend. 548. 

There could be no merger in this case, unless such was the 
intention of the parties. Stearns on Real Actions, 43. 3% Cow. 
304. See also Gibson v. Crehore, 3 Pick. 475. But there is 
no proof of the delivery of the deed to the demandant, nor of 
his acceptance of it, or claim under it. 

The evidence as to the demandant’s practice was competent. 
Loring v. Gurney, 5 Pick. 17. Shove v. Wiley, 18 Pick. 558. 

Wiupr, J. This was an action to foreclose a mortgage of 
real estate, made by Barnard Riley to Nathaniel Marsh, and by 
the said Marsh assigned to the plaintiff. At the trial in the 
court of common pleas, several exceptions were taken to the 
decisions of the,court, upon which the tenant moves for a new 
trial. 

The first exception is founded on an objection made to the 
jurisdiction of the court of common pleas. The tenant gave in 
evidence a quitclaim deed of the mortgaged premises, from said 
Barnard Riley to the demandant, made subsequently to the said 
mortgage, by which it was contended the mortgage was merged, 
and the whole estate vested in the demandant. This undoubt- 
edly would have been a valid objection to the jurisdiction of 
the court, if there had been any proof of the delivery of the 
deed to the demandant, or of any claim made by him under it. 
But this was denied by the demandant, and no evidence of a 
delivery of this deed to him, or of his accepting it, or making 
any claim under it, or having any knowledge of it, was offered ; 
and the tenant’s motion to dismiss the action, for want of juris- 
diction, was rightfully overruled. 

Several objections were then made to the demandant’s title, 
only one of which is now relied on. It was objected that 
Riley, the mortgagor, was an alien, and that, by the deed of 
conveyance to him, the estate immediately vested in the Com- 
monwealth; he being incapable of taking and holding real 
estate. But the doctrine is very clearly established, by numer- 
ous authorities, that an alien may take a freehold, and hold it 
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until office found. It is true, that by the strictness of the com- 
mon law, it has been held that an alien cannot maintain an 
action for the recovery of possession of real estate. But in 
all the cases in which this doctrine is maintained, it is held 
that he may take and hold real estate until office found, and 
that he may*hold it against all the world except the government. 
So that an alien may defend, but he cannot prosecute, in a 
real action. 

It is justly remarked by Savage,'C. J. in Bradstreet v. Super 
visors of Oneida County, 13 Wend. 548, that “it seems strange 
that any person who, by our laws, may take real estate, and 
hold it against all the world except the government, should 
not be at liberty to prosecute for the recovery of possession.” 
However this may be, it is unquestionable that an alien may 
take and hold real estate against every person, until office 
found, and may convey his right and title to a purchaser. The 
question whether an alien can prosecute for the recovery of pos- 
session of real estate does not arise in this case. But it was 
decided, in the case in 13 Wend. above cited, that notwith- 
standing the ancient rigor of the common law, as laid down 
in sundry cases, such an action might be maintained; and the 
reasons given by Chief Justice Savage, in support of the de- 
cision, are very cogent. 

-An objection was made to the admission of evidence, on the 
part of the demandant, to rebut the evidence of payment of the 
mortgage debt by Riley’s labor and services for the demandant, 
after the assignment of the mortgage to him. The demandant 
was allowed to introduce evidence to show that Riley was poor, 
and dependent upon his earnings for the support of himself and 
family ; and that it was the practice of the demandant to pay 
all the laborers in his employment at short and stated periods. 
We are not aware of any valid objections to the competency 
of this evidence. We think it was for the jury to decide what 
inference, if any, might be drawn from these circumstances. 

Exceptions overruled 
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Asa W. Witvovucusy vs. THe Mippuesex Company. 


A. granted to B. the right or privilege of laying and constructing a drain or sewer 
through A.’s land, subject to the condition that B. should indemnify and save 
harmless A., his heirs and assigns, and all persons owning or occupying a certain 
house on A.’s land, from all damages, Joss or harm, that might arise, or be occa- 
sioned by the construction, laying down, or use, of said sewer or drain: Before 
B. constructed the sewer, A. agreed with W. to sell to him the land through 
which the sewer was to be laid, and gave him liberty to build a house thereon, 
which W. accordingly built: Afterwards, and after B. had finished the construc- 
tion of the sewer, A. conveyed said land to W., and covenanted with him that it 
was free of all incumbrances, except the right of B. to lay and maintain said 
sewer: The wall of W.’s house, next to the sewer, afterwards settled, and he 
was put to expense in raising and repairing it; and he thereupon brought an 
action against B. to recover the damages caused, as he alleged, by the negligent 
and unskilful construction of the sewer. Held, that if the sewer was negligently 
and unskilfully built, and damage resulted therefrom, B. was liable for a breach 
of the condition on which his right to build the sewer was granted. Held also, 
that as the laying of the sewer was completed, and the cause of the alleged 
injury to the house existed, before A. conveyed the land to W., W. could not 
maintain an action for that injury. 


Assumpsit to recover damages of the defendants, on the 
facts hereinafter stated. The trial was before Shaw, C. J. 
whose report thereof was as follows: 

On the first of October 1841, Seth Ames, being the owner 
of a lot of Jand in Lowell, not then built upon, and lying east 
of Lawrence Street, and between that street and Concord 
River, by deed duly executed and recorded, granted to the 
defendants the right and privilege of laying and constructing 
a drain or sewer, through said lot, to said river. The haben- 
dum contained a provision to this effect : ‘‘ Subject only to the 
condition, that they are to indemnify, and save harmless, myself, 
my heirs and assigns, and all persons owning or occupying the 
house in which Thomas Hopkinson now lives, or the estate now 
belonging to me on the west side of Lawrence Street, from all 
damages, loss, or harm, that may arise or be occasioned by the 
construction, laying down, or use, of said sewer or drain.” 

The defendants accepted this grant, and, in the months of 
November and December following, proceeded to dig a trench 
and lay a drain through the same ; in doing which, it was ne- 
cessary to make the drain very deep, in some places to the 
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depth of twenty feet, and to make an excavation of consid 
erable width on the surface. 

The plaintiff, to maintain the issue on his part, gave in evi- 
dence an agreement in writing between said Ames and himself, 
by which said Ames agreed to sell and convey the said lot of 
land to him, upon certain terms and conditions therein men 
tioned, with liberty, in the mean time, to enter and build on 
the lot; which agreement was made December 28th 18415; 
also a deed, from said Ames to the plaintiff, of the same lot, 
dated December 22d 1842, acknowledged June 14th, and 
recorded June 16th, 1843, by which said Ames conveyed the 
land in question to the plaintiff, in fee, free of all incumbrances, 
except the right of said Middlesex Company (the defendants) 
to lay and maintain the drain aforesaid. 

The plaintiff then offered evidence to show that he entered 
and erected two houses on the lot; that the southernmost of 
these houses was erected pretty near the drain in question; 
(how near was not exactly shown;) that the cellar was dug, 
and the foundation walls laid in November 1842; that the 
house was erected, and partially closed in, before winter, and 
work done upon it on the inside during the winter; that, 
towards spring, it was perceived that the southern wall of the 
house, nearest the drain, had settled several inches, more in the 


' middle than towards the eastern and western ends; and that it 


became necessary to raisé the house, on that side, by the aid of 
screws, and to repair some of the work of the house, which was 
warped and sprung by means of the settling of the house; by 
which an expense was incurred, by the plaintiff, to the amount 
of forty or fifty dollars ; and it was contended that the house 
was damaged, in addition to the cost of repairs actually made, 
to the amount of $100 to $200. 

The plaintiff called many witnesses, and offered much evi- 
dence, which it is not necessary to report, to prove that the 
settling of the wall in question was directly attributable to its 
proximity to said drain, and to the loosening of the earth in 
digging the same; that the drain might have been so laid, and 


_ the earth replaced in the trench, by the aid of puddling and 
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ramming, though more expensive, as to make it solid and fit 
for building on; and that by means of the drain, as it was 
actually dug and filled in, the plaintiff sustained the damage 
in question, to the amount of $100 or $200, including the 
damage from straining and weakening the. house. 

The plaintiff’s evidence being finished, the defendants moved 
the court to order a nonsuit, on the ground that the plaintiff 
had not given evidence sufficient to maintain an action of as- 
sumpsit against the defendants. 

The ground on which the plaintiff claimed to maintain his 
action was, that the grant from Ames to the defendants being 
by deed poll, their acceptance of the grant raised a promise, on 
their part, to do whatever was to be done on their part by the 
terms of the deed; that the condition being to indemnify and 
save harmless the said Ames, his heirs and assigns, from all loss, 
damage, or harm, arising from the construction, laying down, 
or use, of said drain, they were bound, as by an express promise, 
so to do; that the plaintiff, having become the purchaser of the 
lot, was the assignee of Ames, and entitled to the indemnity 
intended to be secured by the condition, and having sustained 
damage after he thus became assignee, he could maintain this 
action on such promise. 

It was admitted that notice of the damage was given by the 
plaintiff to the defendants before this action was brought, and 
demand made for repayment, which was refused. 

It appearing that the whole of the alleged damage was done 
by constructing and laying down the drain, and filling in the 
trench, and that this damage was done, if at all, before the 
plaintiff acquired his title, it was ruled, that this action could 
not be maintained; and a nonsuit was accordingly entered. 
If the whole court shall be of opinion that this action can be 
maintained; on the case stated, the nonsuit is to be taken 
off, and a new trial had. 

The plaintiff moved for leave to amend, by filing a declaration 
in trespass on the case ex delicto, if, in the opinion of the court, 
case, and not assumpsit, would lie. But the judge, being of 
opinion that an action on the case could not be maintained on— 
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the evidence given, the amendment was not allowed. If the 
motion be renewed, it is to be disposed of in such manner as the 
whole court may direct. 

Wentworth, for the plaintiff. Assumpsit is the proper form of 
action in this case. Goodwin v. Gilbert, 9 Mass. 510. Fletcher 
v. M’ Farlane, 12 Mass. 43. Carter v. Carter, 14 Pick. 424. 
Nugent v. Riley, 1 Met. 117. Newell v. Hill, 2 Met. 180. 

The actual injury was not sustained until the plaintiff built 
his house, though the cause of the injury existed before he 
had a deed of the land on which he built it. Ames could not 
have maintained an action before the house was built. Nor can 
he now maintain an action ; for he has sustained no injury. If 
the plaintiff cannot support an action, there seems to be no 
remedy in the case. 

Hopkinson, for the defendants. If the defendants acted rea- 
sonably in making the drain, there is no cause of action against 
them ; if unreasonably, they are liable in an action on the case, 
ex delicto, but not in an action of assumpsit. 

The defendants are liable, if at all, only to Ames, their grantor. 
If they have broken the condition on which their grant was 
made, he may enter for the breach of the condition, and enforce 
a forfeiture. Or if an action can be maintained against the de- 
fendants, it is only an action by Ames. If an injury has been 
done to the plaintiff’s land, for which the defendants are liable, 
it was done before Ames conveyed the land to the plaintiff; 
and Ames’s cause of action was not assignable. 2 Inst. 305. 
Some v. Barwish, Cro. Jac. 231. 

Hvussarp, J. Two questions have been discussed in this 
case ; the one, whether, upon the facts proved, the plaintiff has 
any legal claim against the defendants; and the other, if he 
has, whether an action of assumpsit is the proper remedy. 

The damage complained of arose from loosening the soil 
and earth through which the defendants’ drain was laid; in 
consequence of which, it was less capable of sustaining the weight 
of the tenements erected by the plaintiff, and he was put to 

ncreased expense by reason of it. 

Whether this was an injury for which the defendants would 
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be liable to any one must depend on the manner in which the 
work was done. If the drain was unskilfully constructed, and 
negligently laid, or the earth thrown in, and not replaced in a 
proper and workmanlike manner, and damage resulted from 
such want of skill, or negligence, the defendants would be 
liable for a breach of the condition or covenant which they 
assumed, on purchasing the nght to carry a sewer through the 
land now owned by the plaintiff. But if the loosening of the 
earth, and rendering it less fit to build upon, was the natural 
consequence following from this opening of the ground and 
laying the drain, then the defendants, having paid for this right, 
and being guilty of no negligence, have done no act for which 
they are responsible in damages to any one. i 

This would present a question of fact for the jury to settle, if 
it did not appear that the laying of the drain, and the loosening 
of the earth, complained of in this suit, took place before the 
plaintiff acquired title to the land. The injury therefore was 
complete, when Ames, the plaintiff*s grantor, was the owner. 
And if the work done by the defendants was performed in so 
negligent and unskilful a manner as to render them liable in 
damages, then there was a breach of the condition or covenant, 
and a right of action immediately accrued to Ames. This right 
could be enforced only by him; because, whatever estate or 
right passed by his deed to the plaintiff, this chose in action 
did not pass: it did not run with the land, but was a mere 
personal right in him. 

It has been argued for the plaintiff, that the damage was 
sustained by him, as it was not discovered till the house was 
erected, and so no injury happened till then; and that the 
right of action accrued on the discovery of the injury. But 
we are of opinion that the wrong done, if any, for which the 
defendants would be liable, was complete when they had fin- 
ished their work ; and though the existence of it was not discov- 
ered until the plaintiff erected his houses, yet this cannot alter 
or vary the legal rights of the parties. They result from the 
act done, and at.the time when done, and not from the time of 
discovery. 
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On this view of the case, it becomes unnecessary to settle the 
fact in question, because qudcunque vid the plaintiff has no 
cause of action 

If any subsequent injury should be caused to the plaintiff, 
or those claiming under him, by unskilful or negligent con- 
duct in repairing the drain, the plaintiff may stand on a very 

different foundation from that on which he is now placed 

The form of action also now becomes an immaterial question, 

_ and we need not express any opinion in relation to it. 
Nonsuit to stand. 
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When an incorporated religious society, that owns a meeting-house, neither makes 
any by-laws, nor passes any vote providing for the warning of its meetings, and 
has no assessors nor committee authorized to issue a warrant for meetings, it can 
legally call and warn a meeting only in the manner prescribed by the seventeenth 
or thirty fifth section of c. 20 of the revised statutes: And where a meeting of 
such a religious society was called by its clerk, on the application of less than 
five of the proprietors of the meeting-house, it was held that a vote, passed at such 
meeting, appointing an agent to convey the real estate of the society, was. invalid, 
and that a conveyance of the estate by him was void as against a creditor of the 
society who subsequently attached the estate, and levied his execution upon it. 

The meetings of a joint stock corporation must be called by personal notice to all 
the members, unless some other provision is made in its charter or by-laws; and 
a vote passed at a meeting not so called is not binding. 

A clerk of a corporation is a competent witness to identify its books and verify its 
records, though he is a member of the corporation, and interested in the suit in 
which those books and records are used as evidence 


Wair or enrry to recover one undivided seventy eighth 
part of a parcel of land, and a meeting-house thereon, in Low- 
ell. The demandant made claim under a levy of an execution, 
which issued on a judgment recovered by him against the Pro- 
prietors of the First Freewill Baptist Meeting-house in Lowell. 
The demanded premises were attached, by the demandant, on 
the 12th of November 1842, and were levied upon on the 20th 
of February 1844. No objection to the form of the levy was 
taken by the tenants. 
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The tenants claimed the demanded premises under the twe 
following instruments: Ist. A lease to them for twenty years, 
by indenture made on the 19th of May 1841, by the Proprie- 
tors of the First Freewill Baptist Meeting-house in Lowell, and — 
executed, on their part, by Nathaniel Thurston, their agent. 
This indenture was recorded, in the registry of deeds, on the 
14th of August 1841. One of the provisions therein was, that 
upon payment of certain sums of money by the lessees, (the 
present tenants,) the demised premises should become their 
absolute property. 2d. An indenture made on the 27th of 
October 1842, between said Proprietors of the First Freewill 
Baptist Meeting-house, of the first part, and the tenants, of the 
second part. This indenture was executed, on the part of said 
proprietors, by Nathaniel Thurston, their agent, and conveyed 
' to the tenants, among other real estate, the premises demanded 
in this suit, to have and to hold, to them and their successors in 
office forever, for certain uses and trusts in said indenture set 
forth. 

At the trial before Wilde, J. the demandant objected, to the 
indentures above mentioned, that Nathaniel Thurston, by whom 
they were executed, as agent of the said proprietors, had no 
sufficient authority from them to execute the same; and that 
the elder and deacons by whom said indentures were executed, 
for said church, were not duly chosen or authorized to execute 
them. : 

The tenants gave in evidence the records of the Proprietors 
of the First Freewill Baptist Society in Lowell, from which the 
following facts appeared: On the Ist of October 1842, Nathan- 
iel Thurston, Lydia Clement, William Gray, and Ira Caverly, 
members of said corporation, made a written application to Dan- 
iel G. Holmes, the clerk of the corporation, to notify and warn 
a meeting of the proprietors, to be held on Friday, the 14th 
day of said October, at the Bethel of their house, at two o’clock, 
P. M., for the purpose of ascertaining and determining whether 
they would sell the meeting-house, land, &c. to the First Free- 
will Baptist Church, and to choose a committee or committees 
to complete the contract and give the church a good title by 
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deed, &c. The notice was given by the clerk, on the said day, 
Ist of October, warning a meeting to be held on the 14th, 
agreeably to the application, by posting notices on the church 
door, and in two other public places in the city. On the 14th 
of October, agreeably to the notice, the following proprietors 
attended, viz. Nathaniel Thurston, Ira Caverly, Lydia Clement, 
Mehitabel Gordon and William Gray. At this meeting, a vote 
was passed to sell the meeting-house, &c. to the First Freewill 
Baptist Church; and a committee, consisting of the elder and 


_ deacons of that church, attended, and the terms of sale were 


agreed upon; and it was also voted that the agent of said cor- 
poration, Nathaniel Thurston, be authorized to give a deed ot 
the premises, and to take a mortgage on the meeting-house, to 
the corporation, or such other security as should hold the cor- 
poration harmless until the purchase money should be paid. 
The meeting was then adjourned to the next day, to be held 
at the house of the clerk, at 2 o’clock. The proprietors (whose 
names are not recorded) met accordingly, and passed sundry 
votes, not necessary to be here stated, and adjourned to Mon- 
day the 17th of the same October, to meet at 3 o’clock, P. M. 
at the house of the clerk ; at which time and place they met, 
and adjourned to the next day, the 18th, at the same place and 
hour of the day. On the 18th, the record states that a meeting 
of “the proprietors ” (whose names are not recorded) was held, 
and that a report was received from the agent and committee 
aforesaid, in regard to the sale of the meeting-house, by which 
the terms of sale were proposed to be varied. This report was 


accepted, and the agent was authorized to execute a deed in 


conformity to the report. The meeting was then adjourned to 
Friday, the 2lst of the same October, to be held at the house 
of the clerk, at 34 P. M. The meeting was then and there 
held accordingly, and adjourned to the 25th of the same Octo- 
ber, at the same hour of the day, and at the same place, when 


“and where a meeting was held, and adjourned to the 28th of 


the same month, at the same hour of the day, and at the same 
place. The meeting was held on the 28th of October, and was 
adjourned to the Ist of November 1842, and from that day tc 
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the 8th of the same month. At the meeting on the 8th of 


November, the clerk was requested to notify such of the propri- — 


etors,as were not present, of the adjournment of the meeting 
to the next day, and request their attendance, provided they 
were in the city ; and also to notify such proprietors that their 
agent had received proposals. relating to the sale of other prop- 
erty, and wished to consult them thereon; and the meeting 
was then adjourned to the 9th of said November, at 10 o’clock, 
A.M. It did not appear what notice the clerk gave of this 
adjournment. A meeting was held on said 9th of November, 
at the hour appointed, and was adjourned to 34 o’clock, P. M. 
on the same day, and was thence adjourned to November 10th, 
and thence to November 11th. ‘The names of the proprietors 
who met at the adjournment on the 11th were not recorded ; 
but the record states that “the said proprietors met,” and that 
it was voted, among other things, “ to confirm all the records 
and proceedings of the said proprietors, which may have been 
invalid in law, by reason of any legal defect or otherwise, and 
chat the same are hereby confirmed, and the clerk is hereby 
directed to attest the same.” The meeting was continued by 
adjournments until December 14th 1842, when it was “ voted to 
adjourn without day, and the meeting was then adjourned.” 

It appeared that on the 30th of March 1836, by St. 1836, 
c. 80, (7 Special Laws, 612,) Nathaniel Thurston, Samuel Fol- 
som, and Abram §S. Holbrook, their associates and successors, 
were made a corporation, by the name of the Proprietors of the 
First ‘Freewill Baptist Meeting-house in Lowell, with the rights 
and privileges, and subject to the duties and hiabilities, incident 
to religious societies in this Commonwealth, with power to hold 
real and personal estate, the annual income of which, exclusive 
of such meeting-house as they might erect, with the land under 
and appurtenant to the same, should not exceed $1000; pro- 
vided the same should be appropriated exclusively to parochial 
purposes: That on the 17th of August 1836, the persons named 
in said act of incorporation, and their associates, accepted said 
act, and chose a secretary, president, treasurer and seven direc- 
tors: That in the same month, a committee was appointed to 
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select a piece of land for a meeting-house, and take a convey- 
ance thereof in behalf of the proprietors: That this committee, 
on the 19th of October following, reported that they had _ pur- 
chased a lot of land on Merrimack Street ; and that this report 
was accepted: That on the 2d of November 1836, a commit- 
tee was appointed to erect a building on said land; and that a 
meeting-house was erected thereon as early as February 1838: 
That in 1839, the corporation purchased other lots of land, 
adjoining their meeting-house: That in August 1840, in con- 
sequence of an application made by said proprietors to borrow 
money of the Lowell Institution for Savings, their records were 
examined by the solicitor of said institution, and the proprietors 
thereupon organized anew, under.a call of a meeting by a justice 
of the peace, conformably to the provisions of the Rev. Sts. 
c. 20, $$ 26, 27, and then voted to confirm “all the record pro- 
ceedings of the said .proprietors which may have been invalid 
in law, by reason of any legal defect or otherwise,” &c.: It 
also appeared that the said proprietors afterwards proceeded as 
before, calling meetings, usually by their clerk, on the applica- 
tion of proprietors, except at the season for their annual meet- 
ings. It did not appear, however, that the proprietors ever 
passed any by-laws or vote as to the manner of warning their 
meetings, or any other by-laws, nor that they ever had any 
assessors or committee authorized to call meetings. 

It appeared that the yearly income of the meeting-house and 
stores under it was $2000, and that the whole yearly income 
of the property of the corporation was more than $3000. 

After the tenants had introduced the proprietors’ records, they 


called Daniel G. Holmes, the proprietors’ clerk, to identify and 


verify those records, &c.; and he was admitted to testify, 
although the demandant objected to his competency, on the 
ground that he was one of the creditors of the corporation, 
whom the tenants had agreed to pay, on their receiving the 
conveyance of the demanded premises, &c. under the inden- 
ture of October 27th 1842. 

The demandant objected to the validity of the two inden- 
tures above mentioned, on various grounds which need not be 
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here stated. It was, among other things, objected to the inden- 
ture of October 27th 1842, that it was not proved that the meet- 
ing, at which the making of it was authorized, consisted of a 
majority of the proprietors. This objection was overruled. The 
tenants then offered to give evidence to prove, affirmatively, that 
a majority of the proprietors was not present, &c. This evidence 
was rejected. The two indentures were read to the jury, sub- 
ject to all objections appearing therein, and in said records. 
The first of said indentures (the lease) was admitted, not as evi- 
dence of an independent title under which the tenants claimed, 
but as evidence bearing on the second indenture. 

The demandant contended, that the conveyance made by the 
second indenture was fraudulent and void, as against the cred- 
itors of the corporation, being intended to delay and hinder 
them; but the jury, upon the evidence, and under the instruc- 
tions given by the judge, found that it was not intended to delay 
and hinder creditors. 

A verdict was returned for the tenants, subject to the opin- 
ion of the whole court upon the questions raised by the demand- 
ant at the trial. 

B. F. Butler, for the demandant. The meeting held on the 
14th of October 1842 was not legally called, and therefore the 
vote directing the conveyance by Thurston was unauthorized and 
void. The corporation had passed no vote or by-laws on the sub- 
ject of calling meetings, and had no assessors or committee who 
could call a meeting under the Rev. Sts. c. 20, $ 8. Nor was 
the meeting called according to $17 or $35 of the same chap- 
ter, providing for the calling of meetings, by a justice of the 
peace, on the application of five, at least, of the members of the 
corporation. The tenants must therefore resort to the common — 
law as to notice of the. meetings of corporations. But by 
. that law, personal notice of meetings must be given to all the 
corporators. Stow v. Wyse, 7 Connect. 219. Savings Bank v. 
Davis, 8 Connect. 191. Congregational Society of Bethany v. 
Sperry, 10 Connect. 200. Angell & Ames on Corp. (2d ed.) 
391,392. Want of legal notice can be waived only by the 
consent of every corporator when present ata meeting. The 
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King v. Theodorick, 8 East, 543. See also Machell v. Nevin- 
son, 11 East, 84—87, note. And it does not appear that all 
the members ever attended any meeting. 

Holmes, the clerk of the corporation, being interested in the 
suit, was not a competent witness. White v. Derby, 1 Mass. 
239. Clark v. Hoskins, 6 Connect. 108. Stebbins v. Sackett, 
5 Connect. 258. Campbell v. Tousey, 7 Cow. 64. 

Robinson & Caverly, for the tenants. The Rev. Sts. c. 20, 
do not apply to the corporation whose acts are now called in 
question, as it is not, strictly, either a religious society, within 
the meaning of that chapter, or a mere joint stock corporation, 
but partakes of the nature of both. The common law doctrine, 
as to notice of its meetings, is therefore to be applied to it. 
Reasonaole notice, and such as the corporation had adopted 
and practised upon, from its first establishment, is all that can 
be required. Zhe King v. Hill, 6 Dowl. & Ryl. 605, and 
4 Barn. & Cres. 441. Angell & Ames on Corp. (2d ed.) 393. 
From the uniform practice of the corporation to call its meet- 
‘ngs, as that of October 14th 1842 was called, the court may 
presume the existence of a by-law, if a by-law is necessary to 
warrant that mode of calling meetings. The tenants have a 
right to say that every member of the corporation was present 
at the meeting on the 18th of October 1842. The record 
states that “the proprietors met.” If all were present, no previ- 
ous notice of the meeting was necessary. The King v. Theod- 
orick, 8 East, 543. See Angell & Ames on Corp. (2d ed.) 397, 
398. Every presumption should be in favor of the regularity 
of the proceedings at the meetings of the corporation. Thayer 
v. Stearns, 1 Pick. 112. Hayden v. Middlesex Turnpike, 10 


Mass. 401. Middlesex Husbandmen v. Davis, 3 Met. 138. 


The demandant has no right to interpose the objections, 
which he now makes, to the authority of Thurston to make the 
deed of October 27th 1842. No member of the corporation 
calls that authority in question; and the jury have found that 
the conveyance was made bond fide. 

The clerk of the corporation was rightly admitted to testify. 
as he had no direct interest in the event of the suit. And even 
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if he had such a direct interest, he was competent, ex necessitate, 
to identify the books, and verify the records of the corporation 
Angell & Ames on Corp. (2d ed.) 518. 

Hopkinson replied.* 

The opinion of the court was delivered at October term 1845. 

Husgsarp, J. It being admitted that the levy made by the 
demandant is free from objection as to matters of form, the 
question turns upon the validity of the tenants’ title ; the estate 
having been, just prior to the deed. under which the tenants 
claim, the property of the judgment debtors, and, as such, was 
attached and afterwards levied upon by the demandant. 

It is agreed, for the purposes of this action, that the tenants 
are a religious society in the city of Lowell, regularly organized, 
and, as such, capable of purchasing and holding real estate for 
religious purposes. They claim title to the premises, on a 
part of which the demandant made his levy, by force of an 
indenture dated October 27th 1842, and made between the 
Proprietors of the First Freewill Baptist Meeting-house in Low- 
ell, of the first part, and themselves, of the second part, and of 
which premises they were in possession under a lease made 
between the same parties, and bearing date May 19th 1841. 
The lease was read in evidence on the trial, and was admitted, 
not as an independent title under which the tenants claimed, 
but as evidence bearing on the indenture of October 27th 1842. 
If the last indenture can be sustained, the verdict must be con- 
firmed; otherwise, it must be set aside, and a new trial granted. 

This last indenture purports to be executed by Nathaniel 
Thurston, agent, of the one part, and by Jonathan Woodman, 
elder, and Ira Caverly, Cyrus Latham, Lorenzo G. How, and 
Levi Gilman, deacons, of the other part. 

Many points, growing out of the transaction, have been 
discussed ; but the principal question arises on the authority 


of Nathaniel Thurston to execute the deed, on the part of the 


Proprietors of the First Freewill Baptist Meeting-house in Low- 
ell, to the tenants. The facts on which his authority rests, as 


* Numerous points were argued which the court did not find it necessary 
to decide. The arguments on those points are therefore omitted. 


aoa eee ae 


OCTOBER TERM 1844. 309 


Wiggin v. Freewill Baptist Church in Lowell. 


derived from the records of the corporation, sufficiently appear 
in the statement of the evidence given at the trial. And 


the question is, whether the meeting of the corporation on 


the 14th of October 1842, or the adjournment of it at which 
the votes passed authorizing the sale, and appointing said 
Thurston to execute the deed, was a meeting valid and binding, 
as regards the creditors of the corporation ; and if not, whether 
this demandant can take advantage of it. 

And first, viewing the proprietors of the meeting-house as a 
religious society, they are authorized, like other corporations, “ to 
make by-laws and regulations for their own government, and 
for the due and orderly conducting of their affairs and the man- 
agement of their property.” Rev. Sts. c. 44, $1. And their 
meetings are to be “ warned in such manner as the society shall, 
by any by-law or vote, provide ; and when they shall make no 
such order, the meetings shall be warned in such manner as 
their assessors or standing committee shall, in their warrant for 
such meeting, direct.” Rev. Sts. c. 20, $ 8. 

In the case of, this society, no by-law or vote appears to 
have existed, directing the manner in which meetings should be 
warned. Nor is it shown that assessors were. appointed; and 
the directors, chosen by the society, do not, as such, appear to 
have appointed any meetings. 

By the Rev. Sts. ¢. 20, $ 17, it is provided, that when “ the 
assessors or committee of any religious society shall unreasona- 
bly refuse to call a meeting, or if there are no assessors or com- 
mittee qualified to call one, any justice of the peace for the 
county, upon the application of five or more of the qualified 
voters, may call a meeting, in the same manner as a justice ot 
the peace is authorized to call a town meeting.” Section 27 
provides, that “ any justice of the peace for the county in which 
such religious society may be, upon application in writing by 
any five or more of the qualified voters thereof, may issue his 
Warrant for calling a meeting of the same.” 

In the present instance, no such application to a justice of 
the peace, since the meeting of August 1840, has been made, 
and there do not appear to have been assessors or a committee 
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authorized to call one. But in regard to the regularity or irreg- 
ularity of meetings prior to that holden on the 14th of October 
1842, we do not feel called upon directly to express an opinion. 
That meeting of October 14th 1842 was called by the clerk, 
on an application made to him by only four members of the 
society. | 

Treating this as a religious society, the meeting, though called — 
after the manner of other meetings of the society, was not called 
by any board of assessors, or standing committee of the society, 
nor by a justice of the peace, upon the application of five or 
more qualified voters. It is not, therefore, we think, within any 
of the provisions appointed by law for the regular notifying and 
calling together of the members of religious societies, for the 
transaction of the common business of the society. 

Our attention has also been called to $35 of c. 20 of the 
Rev. Sts., which authorizes and directs the clerk to warn a 
meeting, on an application in writing by any five of the propri- 
etors, by posting a notification, fourteen days at least before the 
time appointed for such meeting. Without, deciding how far 
the provisions of that section are applicable only to cases con- 
templated by $$ 32, 33, 34, it is sufficient to say that the 
present notice by the clerk was not issued on an application of 
five. proprietors ; nor was the fourteen days’ notice given, as 
required by that provision of the statute. 

It is true that, at the adjourned meeting of November 10th 
1842, a vote was passed to confirm such of the proceedings as 
might have been invalid ; and although, on the 8th of the same 
November, the clerk was requested to notify such of the pro- 
prietors as were not present at the adjournment of the meeting, 
yet the request was limited to those who were in the city. 

A corporation may indeed revise and confirm its previous 
proceedings, by votes duly passed at a legal meeting called 
for that purpose. But in the present case, there is no evidence 
that all the proprietors were present at the adjourned meeting ; 
and we cannot infer that this was the case from the mere use 
of the phrase, in the records, that “ the proprietors met,” &c., 
because the terms may intend a part as well as the whole; and — 
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they rather import, that the company or society had assembled, 
and not that each individual member of the company was in 
attendance. Besides; the adjournment itself was that of a 
meeting not warned according to the provisions of the statute. 

Viewing this then as a religious society, unless we disregard 
all the provisions of the statute for warning meetings, which 
are various and convenient, and sanction meetings called by 
the clerk without a previous vote authorizing them, and without 
a proper application by a competent number of the proprietors ; 
unless we intend to give countenance to a custom of calling 
meetings in a manner not pointed out by the law, nor approved 
by any direct vote of the society ; we are not justified in sus- 
taining the votes of the 14th of October, and those connected 
with it on the subsequent days of adjournment. 

If the objections had been merely formal, and on examina 
tion of the records of the society we had found that the laws 
had been substantially complied with, we might have had more 
hesitation ; but viewing the objections as material and fully 
supported, we cannot doubt as to the propriety of holding, that 
the meetings were not binding, so far at least as the rights of 
creditors were concerned. 

Believing, from the finding of the jury, that no fraud has 
been committed in this case, and that the tenants are to be 
viewed in the light of bond fide purchasers so far as their 
own conduct is concerned, we have examined carefully the 
able and elaborate arguments of their counsel, and have con- 
sidered the question whether (treating the proprietors of the 
meeting-house as a joint stock corporation, having no relation 
to a parish or a church, and therefore not within the restrictions 
of the act for the protection of parishes and the support of 
public worship, but clothed with authority to purchase, hold, 
and dispose of, estate, both real and ‘personal) the votes passed 
by them, authorizing the deed to be given, can be sustained. 

Such corporations are authorized to make by-laws, where no 
provision is specially made for the purpose of determining the 
manner of calling and conducting their meetings. And it is 
urged here, that there being no by-laws, a reasonable notice 
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to the members of an intended meeting is sufficient ; and in 
this case, it is argued that the notice was reasonable, as it was 
in conformity to the usage of the corporation for the greater 
part of its existence, and that it was to be assumed as a fact, 
where nothing appeared to the contrary, that all the members 
had notice. But we are of opinion, where a corporation has 
no by-laws prescribing the manner of calling meetings, of which 
the members must be presumed to be conusant, that votes 
passed at meetings of such a corporation cannot be binding, 
unless it is proved that all the members had notice. Stow v. 
Wyse, 7 Connect. 219. Angell & Ames on Corp. (2d ed.) 
392. And though corporations, where no rule is prescribed, 
may act by majorities, yet before such majority can be author- 
ized to act, all the members should be notified. And in regard 
to the usage, relied upon in this case, of notifications by the 
clerk without by-law or direction of any committee, however 
they might avail as to unimportant and ordinary meetings, yet 
where business of the greatest importance is to be transacted, 
and much of the property of the company proposed to be sold, 
whereby the rights of third parties may be affected, we can 
neither presume that all the members of the corporation were 
notified, nor legally infer that they ever agreed to such a mode 
of warning their meetings. We should rather say that such a 
mode of calling had crept in, through inadvertence and negli- 
gence, without the sanction of a majority of the members, and 
is such as this court will be slow to confirm. We cannot there- 
fore sustain the deed relied upon by the tenants, treating this 
company as a joint stock corporation, merely for the transac- 
tion of common trade in the buying, selling and exchange of 
estates. 

But further; we are of opinion, that though the proprietors 
appear to have departed from the design of their incorporation, 
in the purchase of real estate not apparenfly wanted for their 
church, and to have entered into speculations with a view to 
promote the interests of the society, yet they were, notwith- 
standing, a religious society, acting under a charter conferring 
no other privileges, and that they continued to be bound by 


as, 
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the statute prescribing the mode and terms of their corporate 
action. 

In respect to the Pabheeteicy of Daniel G. Holmes to testify, 
to whom an objection was made, on the ground of interest as a 
creditor of the proprietors, it is unnecessary to decide ; because 
we are of opinion, that though a stockholder and a creditor, 
yet, as the clerk of the corporation, making their records and 
keeping their books, he was, for the single purpose of identify- 
ing the books and verifying the records, a competent witness, 
from the necessity of the case where such clerk is a corporator. 
And it often happens that it is most convenient and useful to 
select the clerk from among the members. See Union Bank of 
Maryland v. Ridgely, 1 Har. & Gill, 408. Angell & Ames on 
Corp. (2d ed.) 518. 

In regard to the lease, we express no opinion as to its validity. 
or whether the plaintiff, who is said to have been a member of 
the society at the time of its execution, 1s estopped to deny the 
tenants’ title under it. But in this stage of the cause, there is 
nothing shown why the demandant may not be allowed to 
give proof, whether, so far as it regards the proprietors, any 
thing passed, by the deed of October 27th 1842, to the tenants 
or not, that it cannot affect the right of creditors of said pro- 
prietors to levy on the property, for the payment of their 
debts, 


Verdict set aside, and a new trial granted. 


CoMMONWEALTH US. Davip R. Furr. 


The courts of this State have jurisdiction of the offence of having false money, 
counterfeited in the similitude of any gold or silver coin current by law or usage 
within the State, knowing the same to be false and counterfeit, and with intent 
to utter or pass the same as true. 


Tue indictment, in this case, alleged that the defendant, on 
the 15th day of April 1844, ‘at Lowell, in the county of Mid- 
dlesex, had in his custody and possession, at the same time, ten 
similar pieces of false and counterfeit coin, of the likeness 

VOL. VIII. 20 
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and similitude of the silver coin current within this Common- 
wealth, by the laws and usages thereof, called Mexican dollars, 
with intent then and there the said pieces of false and counter- 
feit coin to utter and pass as true, he the said David R. Fuller 
then and there well knowing the same to be false and counter- 
feit, against the peace of the Commonwealth, and contrary to 
the form of the statute in such case made and provided.” 

The trial was in the court of common pleas, before Mer- 
rick, J. The defendant “ objected to the jurisdiction of the 
court, and contended that the offence of which he was charged 
in the mdictment was cognizable only in the courts of the 
United States, where he was liable to be indicted and tried ; 
and that the statute of this Commonwealth, under which he 
was indicted, was unconstitutional and void in its application to 
the offence charged in the indictment, and also that it was repug- 
nant to, and in conflict with, the constitution and laws of the 
United States.” The court overruled the defendant’s objec- 
tions, and directed that the trial should proceed. The jury 
found the defendant guilty, and he alleged exceptions to the 
ruling of the court. 

J. G. Abbott, for the defendant, cited most of the cases men- 
tioned in the opinion of the court, and also 3 Story on Const. 
of U. States, §$ 1118. Mannhardt v. Soderstrom, 1 Binn. 143. 
U. States v. Campbell, 6 Hall’s Law Journal, 113. The State 
v. M’ Bride, 1 Rice, 400. 

Huntington, (District Attorney,) for the Commonwealth. 

Hvussarp, J. This indictment is founded upon $ 15 of 
c. 127 of the Rev. Sts., which declares that ‘every person, 
who shall counterfeit any gold or silver coin, current by law or 
usage within this State, and every person, who shall have in 
his possession, at the same time, ten or more pieces of false 
money or coin counterfeited in the similitude of any gold or 
silver coin current as aforesaid, knowing the same to be false 
and counterfeit, and with intent to utter or pass the same as 
true, shall be punished by imprisonment in the state prison for 
life, or for any term of years,” 

It is admitted that Mexican dollars are made a part of the 
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legal currency of the United States, by act of congress passed 
June 25th 1834. St. 1834, c. 71. 

The jury have found the defendant guilty of the offence 
charged in the indictment, and the case is brought before 
this court upon these exceptions: That the offence proved 
is one over which the courts of this Commonwealth have 
no jurisdiction ; but that the defendant is liable to be indicted 
and tried in the courts of the United States only: That 
the law of this Commonwealth, giving its courts jurisdiction of 
the offence charged in the indictment, is repugnant to, and in 
conflict with, the constitution and laws of the United States. 

The case now presented, though it involves the question of 
state jurisdiction, does not require a minute review of the vari- 
ous decisions upon that branch of constitutional law, to enable 
us to arrive at a satisfactory conclusion, if different acts of con- 
vress, passed in relation to certain offences punishable by the 
constitution, are to be received as expressing the law. 

Before referring to those statutes, it may be remarked that, 
in respect to those subjects which are created by the constitu- 
tion itself, or are enumerated as within its exclusive jurisdiction, 
it has not been doubted but that questions or cases growing out 
of those subjects are within the peculiar province of the courts 
of the United States to determine. On the other hand, the fact, 
that jurisdiction in certain cases is given by the constitution, 
does not in itself carry with it, by the mere force of the grant, 
an exclusive right to the exercise of such jurisdiction. But the 
character of such right, whether exclusive or concurrent, de- 
pends either on the nature of the subject, the express language 
of the constitution, or the manner in which it has been enforced 
by legislative action. 

In regard to crimes which existed prior to the constitution, 
and were the subject of state legislation, or were punishable as 
offences at common law, and the prevention of which is essen- 
tial to the peace and good order of the community, though such 
crimes are also forbidden by the constitution of the United 
States, and the authority to punish the commission of them is 
conferred by congress upon the federal courts; still, unless such 
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grant of power is exclusive, by the terms of the constitution, or 
is made exclusive by acts of congress, the concurrent right of 
the state courts to try persons accused of such crimes is not 
necessarily taken away. 

This, as before observed, we think follows from the language 
of different acts of congress. 

In the judiciary act of September 24th 1789, 1 U. S. Laws, 
(Story’s ed.) 53, no such exclusive power is conferred by the 
9th and 11th sections, which declare in what cases the courts 
of the United States shall have exclusive jurisdiction ; but the 
language of the 11th section is this: ‘ And shall have exclu- 
sive cognizance of all crimes and offences cognizable under the 
authority of the United States, except where this act other- 
wise provides, or the laws of the United States shall otherwise 
direct.” On referring to the act of April 2lst 1806, 2 U.S. 
Laws, (Story’s ed.) 1032, which is made “for the punishment 
of counterfeiting the current coin of the United States, and for 
other purposes,” after prescribing the punishment of the various 
offences growing out of counterfeiting and uttering false money, 
the last section provides “that nothing in this act contained 
shall be construed to deprive the courts of the individual States 
of jurisdiction, under the laws of the several States, over offences 
made punishable by this act.’ And in the act of March 3d 
1825, 3 U. S. Laws, (Story’s ed.) 1999, “‘ more effectually to 
provide for the punishment of certain crimes against the United 
States, and for other purposes,” in which there are sundry 
enactments against the forging and uttering of counterfeit 
money, the same proviso is contained in the last section. 

By the statute of 1789 already referred to, exclusive jurisdic- 
tion is not conferred on the United States courts, where the laws 
of the United States shall otherwise direct. The above men- 
tioned statutes of 1806 and 1825 give such other direction, and 
in them a concurrent jurisdiction is clearly recognized, in the 
state courts, over crimes of counterfeiting the gold and silver 
coins of the United States, or which are made current by the 
laws thereof, or for uttering the same, or bringing them into 
the United States with intent to utter them. 
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If then the provisos contained in these statutes are consti- 
tutional, no sufficient reason can be given why a person, com- 
mitting the offence charged in the present indictment, is not 
liable to be tried before the state courts as well as before 
those of the United States; nor why, if he is first arraigned 
before a state court having cognizance of the offence, such 
court may not proceed to trial, and to the rendition of a judg- 
ment which will be final and conclusive. 

It is argued, however, that the proviso in the statute of 1825 
extended only to state laws then in force ; and a reference is 
made to the case of U. States v. Paul, 6 Pet. 141. But that 
case decided simply that the 3d section of the St. of March 3d 
1825 was to be limited to the laws of the several States in force 
at the time of its enactment. That section related to offences 
committed in forts, dockyards, &c. the site whereof is under 
the jurisdiction of the United States, and to the punishment of 
such offences as were not specially provided for by any law of 
the United States; and it enacted that a person so convicted 
in a court of the United States should receive the same pun- 
ishment as would be inflicted by the state court, if the same 
offence were committed in the body of such State. The reason 
of such a restriction is obvious; because the state laws were 
not in force in such places, so ceded to the United States ; and 
it was a mode adopted to regulate the punishment of offences 
not named, by a referenee to state laws in which they were spe- 
cified. But in regard to the proviso at the close of the statute, 
such a limited construction is not warranted by the terms used, 
nor by the intent expressed. It points, not to existing state 
laws, as prescribing a measure of punishment to be observed. in 
rendering judgments in the United States courts, but to the 
rights of States to exercise such jurisdiction generally, in regard 
to the offences mentioned in the statute. 

It is contended also, that it is unconstitutional to subject a 
person to the operation of two distinct laws upon the same sub- 
ject, and inflicting different pains and penalties, But I hold that 
the delinquent cannot be tried and punished twice for the same 
offence, and that the supposed repugnancy between the several 
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laws does not, in fact, injuriously affect any individual. The 


man who commits the crimes runs the hazard, under which ~ 


jurisdiction he may be subjected to punishment ; and after vio- 
lating the law, it comes with ill grace from him to complain of 
the penalty. If he were indeed liable to be punished twice for 
the same offence, he might well argue against oppression; and 
the existence of such liability would go far to prove the uncon- 
stitutionality of the law. But while the proviso in the act of 
congress remains unrepealed, the criminal cannot be thus ex- 
posed ; as the court which first exercises jurisdiction has the 
right to enforce it by trial and judgment, by the well established 
principles of law relating to the jurisdiction of courts. See 
5 Wheat. 31. ith 

It is also said that the president of the United States has 
power to pardon offences before conviction, while the governor 
of the Commonwealth is restricted to cases after conviction 
But the power of pardon is not a right upon which any crimi- 
nal can insist ; and the mode in which it may be exercised does 


not enter into the question of jurisdiction of state laws for the. 


punishment of crimes, of which a party can legally avail himself 
as a ground of error. 

The question arising in this case has been brought before 
other state courts, and differing decisions have been made. In 
Missouri, it was held that the court had no jurisdiction. Matti- 
son v. The State, 3 Missouri Rep. 421. In Indiana, it was 
decided, in a similar case, that the court had jurisdiction over 
the offence. Chess v. The State, 1 Blackf. 198. Like de- 
cisions have been made in South Carolina. The State v. Anto- 
nio, 2 Const. Rep. 776. The State v. Tutt, 2 Bailey, 44.* 

Other cases also have been cited to show that, where con- 
gress have legislated on a given subject, state laws on the same 


* In several other state courts, parties have been indicted for offences 
relating to the current coin of the United States, and no exception has been 
taken to the jurisdiction. The State v. Young, 1 Overt. 230. Peek v. The 
State, 2 Humph. 78. Rasnick v. Commonwealth, 2 Virg. Cas. 356. The State 
vy. Collins, 3 Hawks, 191. The State v. Bowman, 6 Verm. 594, Miller vy. 
The People, 2 Scam. 238. 


OCTOBER TERM 1844. 319 


Commonwealth v. Fuller. 


subject are unconstitutional and void. Martin v. Hunter’s Les- 
see, 1 Wheat. 305. » Houston v. Moore, 5 Wheat. 1. U. States 
v. Lathrop, 17 Johns. 4. And in the late decisions on the 
rights of slave-holders, Prigg’s case, 16 Pet. 617, 618, one of the 
learned judges, in giving his opinion, says, “if congress have a 
constitutional power to regulate a particular subject, and they do 
actually regulate it in a given manner, and in a certain form, 
it cannot be that state legislatures have a right to interfere, and, 
as it were, by way of complement to the legislation of congress, 
to prescribe additional regulations, and what they deem auxiliary 
provisions for the same purpose. In such case, the legislation of 
congress, in what it does prescribe, manifestly indicates that it 
does not intend that there shall be any further legislation to act 
upon the subject matter. Its silence as to what it does not do 
is as expressive of what its intention is as the direct provisions 
made by it.” 

But without inquiry here how far this reasoning is free from 
objection, it is sufficient to say, in this case, that congress have 
neither by their words nor their silence manifested the inten- 
tion of having either exclusively or actually regulated the whole 
subject of crimes, respecting the uttering of counterfeit money. 
On the other hand, feeling the ease and frequency with which 
such crimes are committed, and the difficulty of bringing crimi- 
nals to punishment, they expressly recognize the right of the 
States to act upon the same subject, and to punish the same or 
‘similar offences by their own laws. And Washington, J. in the 
case of Houston v. Moore, 5 Wheat. 27, in referring to the stat- 
ute of April 21st 1806, says, “ it is clear that, in the opinion of 
congress, this saving was necessary, in order to authorize the 
exercise of concurrent jurisdiction by the state courts over those 
offences.” And he adds, shortly after, ‘‘but by these savings 
congress did provide that the jurisdiction of the federal courts, 
in the specified cases, should not be exclusive, and the concur- 
rent jurisdiction of state courts was instantly restored, so far as, 
under state authority, it could be exercised by them.” And this 
view is sustained by Chancellor Kent, in his Commmentaries. 
1 Kent Com. (Ist ed.) 374, 375; (5th ed.) 399. 
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The statutes of this Commonwealth, for the punishing of 
crimes against the currency, and for uttering counterfeit 
money knowing it to be false, were in existence before the 
formation of the constitution of the United States, and the same 
have been reénacted, from time to time, with additions to reach 
evasions of the law not specifically provided against; and the 
same have been adopted as part of our revised code. But the 
learned revisers have expressed no doubt as to the constitution- 
ality of these acts, or of the want of jurisdiction in our courts. 

Upon this view of the subject, we do not feel called upon to 
bring, nor consider ourselves warranted in bringing, our own 
statutes into doubt, or to pronounce against the constitutionality 
of the provisos of the United States statutes. The construction 
and legality of them may be determined by the highest tribunal, 
when any party, aggrieved by the decision of this or any other 
state court, sees fit to remove his case by writ of error into the 
supreme court of the United States, and there have such de- 
cision revised. But till such a revision takes place, and the 
state laws and those of congress are pronounced to be uncon- 
stitutional, we feel bound to enforce the statute of our own 
Commonwealth against the offence charged in the present 
indictment. 

It was urged, by the learned district attorney, that the offence 
of having false money in possession, with intent to utter the 
same, is not provided against by the statutes of the United 
States, and is in fact casus omissus ; and we are strongly inclined 
to that opinion, and that the case might possibly be decided on 
the fact of such omission. But as our judgment is not influ- 
enced by this alleged omission of the particular offence charged 
among those enumerated in the acts of congress, we do not 
enlarge on this view of the case, as presented by the counsel 
for the government. And for the same reason, we do not com- 
ment on the language of the constitution itself, Art. 1, $ 15, 
whether it contemplated the punishment of the crime set forth 
in this indictment, under the provision ‘ for the punishment of 
counterfeiting the securities and current coin of the United 
States.” 

Exceptions overruled, 
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Wituiam Davts, Jr. vs. Proprierors or THE Seconp Univer- 
saList Meeting-House 1n Lowe tu. 


A statute, incorporating certain persons by the name of the Proprietors of a Meeting- 
house in L., conferred on them the powers, and subjected them to the restric- 
tions, &c. set forth in the Rev. Sts. c. 44, and also authorized them to hold prop- 
erty, the yearly income of which, exclusive of their meeting-house, should not 
exceed $1500, and to divide their whole capital stock into shares: There was also 
a provision in the statute, that when the dividends upon such shares should have 
paid all assessments thereon, with interest, the income of their property should 
be exclusively applied to parochial purposes: The corporation passed a by-law, 
that the price of each share should be $25, and that if any person should elect 
to pay into the treasury, in addition to this sum, the further sum of $3, he should 
be entitled to a certificate, with the word “redeemable” written thereon, which 
certificate should not be assignable, but should entitle the holder to have the same 
redeemable out of the corporation fund, whenever he should leave L, and take 
up a permanent residence elsewhere: OD. subscribed for four shares; paid $112 
into the treasury ; took a redeemable certificate under seal, and afterwards took up 
his permanent residence in another State ; demanded of the corporation a redemption 
of his certificate ; and on their refusal to redeem it, brought an action of assump- 
sit against them to recover back $100. Held, that the corporation had authority to 
make the by-law; that the by-law and D.’s subscription constituted a binding con- 
tract between the parties; and that D. was entitled to recover back $100, in an 
action of indebitatus assumpsit. 


Assumpsit on the money counts, and upon the following cer- 
tificate: ‘“(L.S.) Second Universalist Meeting-house. Shares 
No. 178, 179, 180, 181 — one hundred dollars. Be it known 
that William Davis, jr. of Lowell is the proprietor of four shares 
in the capital stock of the Proprietors of the Second Universal- 
ist Meeting-house in Lowell, subject to the rules and regulations 
of said corporation, which shares are redeemable, and the holder 
thereof, by leaving the city of Lowell, and taking up a perma- 
nent residence elsewhere, may at any time after the expiration 
of one year from the 7th day of April, A. D. 1838, assign and 
surrender said shares to said corporation, and, upon such sur- 
render and assignment, shal] be entitled to receive, from the 
said corporation, the sum of one hundred dollars. Witness the 
seal and signature of the president and clerk of said corporation, 
this nineteenth day of August, A. D. 1841. 

“ Jacob Turner, Clerk. J. S. French, President.” 

The case was submitted to the court of common pleas on the 
following agreed statement: The defendants are a corporation 
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establisned by St. 1838, c. 22, “with all the powers and privi 
leges, and subject to the restrictions, duties and liabilities set 
forth in the 44th chapter of the revised statutes.” ‘The second 
section of said statute is in these words: ‘Said corpora- 
tion may hold real and personal estate, the annual income of 
which, exclusive of their meeting-house, shall not exceed the 
sum of fifteen hundred dollars; and said corporation may divide 
their whole capital stock into shares not less than one hundred, 
nor more than eight hundred, in number; provided, that no 
share shall ever be assessed in a larger sum in the whole than 
twenty-five dollars; provided also, that when the dividends 
upon such shares shall have paid the amount of all assessments 
made upon them, with six per cent. interest upon said amount, 
from the time of payment, the income of said property shall 
thereafter be applied exclusively to parochial purposes.” Under 
this act of incorporation, the defendants were regularly organ- 
ized on the 7th of April 1838. The notice of their first meet- 
ing was duly given, and stated the purposes thereof to be, “to 
see if said proprietors will accept of their act of incorpora- 
tion, and organize themselves as a corporation, by the choice 
of a clerk and such other officers as they may think neces- 
sary: To see if said proprietors will purchase a lot of land on 
Lowell Street, containing 8000 feet, more or less, of the Locks 
and Canal Company: ‘To choose a committee to frame and 
report a code of by-laws for said corporation.” Under the said 
notice calling the first meeting aforesaid, the defendants adopted 
the following as one of their by-laws: ‘Article 13th. The 
price of each share shall be twenty five dollars; and if any per- 
son shall elect to pay into the treasury, in addition to this sum, 
the further sum of three dollars, he shall be entitled to receive 
a certificate, with the word ‘ redeemable’ written thereon, at the 
time of making, in large and intelligible characters ; which cer- 
tificate shall not be assignable in any event whatever, but shall 
entitle the holder to have the same redeemable out of the cor- 
poration fund, whenever he shall leave the city of Lowell, and 
take up a permanent residence elsewhere ; provided, not more 
than $25 shall ever be paid in the redemption of any one 
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share.” Under this by-law, adopted on the notice aforesaid, 
the certificate set forth (as above) in the plaintiff’s declaration 
was issued to the plaintiff, he paying therefor $3 on each 
share, over and above the $25 per share. 

Before the commencement of this action, the plaintiff removed 
to Rhode Island, and took up his permanent residence in that 
State, and then demanded of the defendants to redeem the said 
four shares in the capital stock of said corporation, which they 
refused to do. No demand was made for the repayment of 
_ the $3 paid on each share, over and above the par value. 

The by-law above recited is the only vote of the corporation 
authorizing the redemption of its stock by the corporation. 

Upon the foregoing facts, the court of common pleas rendered 
judgment for the defendants, and the plaintiff appealed to this 
court. 

Knowles § Beard, for the plaintiff. The facts show a con- 
tract between the plaintiff and defendants, which the defend 
ants, by their charter, were authorized to make. Their object 
and intention were to build a meeting-house, and their charter 
authorized them to divide their capital stock into shares. But 
in order to obtain subscribers, it became necessary, from. the 
fluctuation of population in Lowell, to make a provision to 
induce those who might remove from the city, and reside per- 
manently elsewhere, to subscribe for stock. Hence the adop- 
tion of the by-law in question. As this by-law provides that 
the certificate of redeemable stock shall not be assignable, if 
the plaintiff cannot maintain this action, he can derive no bene- 
fit from his stock. 

The payment of three dollars extra on a share, and the pro- 
hibition of a transfer of the certificate, formed a sufficient con- 
sideration for the certificate of stock; and if the defendants 
have exceeded their powers, they cannot take advantage of that 
excess of power, in this action. Should there be any objection 
to the plaintiff’s recovering on the special count, he may recover 
on the count for money had and received. If the defendants’ 
whole proceedings have been wrong, yet the benefit received 
by them from the plaintiff’s payment to them of $112 raised 
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an implied promise, which will sustain this action. Bank of 
Columbia v. Patterson, 7 Cranch, 300. Hayden v. Middlesex 
Turnpike, 10 Mass. 401. 

The power of making by-laws, which is conferred on corpo- 
rations by Rev. Sts. c. 44, $ 2, is not confined to the particular 
matters there enumerated. The power of making by-laws is 
one of the incidents of a corporation ; and any by-laws may be 
valid, which are not repugnant to its charter. 1 Bl. Com. 475, 
476. 1 Wooddeson, 495. 

The fact, that the by-law in question was the only vote of the 
defendants which authorized the redemption of their stock, does 
not stand in the plaintiff’s way. Corporations may contract by 
vote as well as by agents. Angell & Ames on Corp. (2d ed.) 
163. In Marshall v. Corporation of Queenborough, 1 Sim. & 
Stu. 523, Vice Chancellor Leach said, ‘“ if a regular corporate 
resolution passed for granting an interest in a part of the cor- 
porate property, and upon the faith of that resolution, expendi- 
ture was incurred, he was inclined to think that both principle 
and authority would be found for compelling the corporation to 
make a legal grant in pursuance of that resolution.” 

If the vote was bad as a by-law, it may be good as a contract 
made with a member of the corporation. Angell & Ames on 
Corp. (2d ed.) 280. There is plenary evidence, on the face 
of the certificate, that this vote or by-law was well known to 
the defendants, and that they acted on it in issuing the cer- 
tificate. 

J. G. Abbott & S. A. Brown, for the defendants. As the 
certificate, under which the plaintiff claims, is a sealed instru- 
ment, he cannot recover in an action of assumpsit. Nor can 
he recover in any form of action. ‘The contract on which he 
relies could not legally be made by a corporation established for 
the purpose of building a house for public worship. It may 
well be doubted whether any corporation can make a contract, 
at the time of issuing its stock, to become the purchaser of that 
stock at its par value. Such a contract, if binding, would 
defeat the end for which corporations are established. The de- 
fendants were incorporated for the sole purpose of building a 
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meeting-house ; and if this contract is sustained, it will follow 
that they had the power, at the time of their organization, to 
make a bargain whereby the meeting-house, for the building of 
which their charter was granted, might be taken by the stock- 
holders and applied to any other purposes, even to the exclusion 
of creditors who might give them credit on the faith of their 
capital stock. 

But if the defendants had the power to make such a contract, 
they deny that it has been made in such a manner as to bind 
them. The contract in question was made only by virtue of a 
by-law, passed at the meeting for the organization of the corpo- 
ration. The only notice, given to the stockholders, of the 
intention to make such a contract, was the general notice to 
meet, for the purpose (among other things) of choosing a com- 
mittee to frame and report a code of by-laws. Of course, no 
one could have anticipated the making of such a contract under 
such a notice. By the Rev. Sts. c. 44, $ 2, the power of corpo- 
rations, in making by-laws, is clearly defined ; and the contract 
in question cannot come within the power there given. The 
by-law is therefore void, as it attempts to regulate and control 
a matter which is not subject to the action of a by-law. 

As the plaintiff paid his money with a full knowledge of the 
facts, his mistake of the law does not entitle him to recover it 
back in any form of action. 

The opinion of the court was delivered at October term 1845. 

Suaw, C.J. The court are of opinion, that the by-law, by 
virtue of which the plaintiff’s certificate was issued, was valid. 
It was passed at a meeting of the persons incorporated, which 
was duly warned, and which was held for the purpose of accept- 
ing their charter and organizing under it, and electing a com- 
mittee to frame and report a code of by-laws. The raising of 
funds was one of the objects necessarily embraced in the objects 
of the corporation, after its charter was accepted ; and by-laws 
respecting that object might well be passed. The provisions of 
the Rev. Sts. c. 44, $ 2, as to by-laws concerning the matters 
there enumerated, are not restrictive but directory. 

The court are also of opinion, that the by-law of the defend- 
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ants, and the plaintiff’s subscription for shares, constituted a 
contract; and that the defendants had authority to make such 
a contract. By their act of incorporation they were authorized 
not only to build a meeting-house, but also to hold property, 
besides their house, the yearly income of which should not 
exceed $1500, that is, property to the amount of $30,000, 
to constitute a fund for parochial purposes. ‘To borrow money, 
then, was an incidental power conferred on them. 

The plaintiff having, on his part, performed the terms of the 
special contract, so as to leave a mere simple debt or duty be- 
tween the parties, he is entitled to recover back the $100 in an 
action of indebitatus assumpsit. 2 Stark. Ev. 95. The con- 
tract, as before stated, arose out of the defendants’ vote and 
the plaintiff’s subscription. The certificate, issued under the 
seal of the president and clerk, was not the contract, but merely 
established or evinced the relation of the plaintiff as a stock- 


holder. 
Judgment for the plaintiff. 


Tuomas DonaHoe vs. ZacHEus SHED. 


The justice of a police court made a certificate on a complaint, that it was sworn to 
before him on the 2d of May 1843, and issued a warrant, which was on the same paper, 
dated April 2d 1843, commanding an officer to arrest the party ‘“ mentioned in the 
above complaint:” The officer arrested the party, and was afterwards sued by him, 
in an action of trespass, for the arrest. Held, that as it appeared on the face of the 
warrant that it issued after the complaint was made, and as it was a warrant in due 
legal form, it furnished a justification of the arrest. 

An action of trespass will not lie against an officer for serving a warrant issued in 
legal form, by a court having jurisdiction, and directing him to arrest a party, even 
though the proceedings of the court in issuing the warrant may have been erro- 
neous. 


Trespass against a constable, for arresting the plaintiff, and 
carrying him before the police court in Lowell, on the 3d of 
May 1843. At the trial in the court of common pleas, before 
Washburn, J. the defendant admitted the arrest and detention 
of the plaintiff, and offered in evidence, in justification, the fol- 
lowing warrant: “ (L. 8.) Lowell, ss. To the sheriff of the 
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county of Middlesex, or his deputy, or to all or any of the con- 
stables of Lowell in said county, Greeting. In the name of 
the Commonwealth of Massachusetts, you are required forthwith 
to apprehend Thomas Donahoe, mentioned in the above com- 
plaint, (if in your precinct,) and to bring him before the police 
court in said Lowell, to answer to the same, and to be further 
dealt with thereon as to law and justice shall appertain. You 
are also required to summon the complainant to appear and give 
evidence touching the matter contained in the above complaint, 
when and where you have the said defendant. Given under my 
hand and the seal of the court, at Lowell aforesaid, the second 
day of April, in year of our Lord one thousand eight hundred 
and forty three. J. Locke, Justice.” 

The complaint, which was on the same paper with the war- 
rant, was made to said justice by Aaron Scadding, and signed 
by him, alleging that said Donahoe, at said Lowell, on the 30th 
of April 1843, made an assault on said Scadding, and him did 
beat and ill-treat. At the bottom of the complaint were these 
words: ‘ Received and sworn to, the second day of May, in 
the year of our Lord one thousand eight hundred and forty 
three. J. Locke, Justice.” 

The plaintiff objected to the validity of this warrant, for vari- 
ous reasons, apparent on the face thereof. The court overruled 
the objections, and ruled that the warrant was a sufficient justi- 
fication of the alleged acts of the defendant. The jury returned 
a verdict for the defendant, and the plaintiff alleged exceptions 
to the said ruling. 

B. F. Butler, for the plaintiff, cited Rev. Sts. ¢. 135, § 2. 
Sayles v. Briggs, and Kendall v. Powers, 4 Met. 421, 555. 
The State v. J. H. 1 Tyler, 444. Sanford v. Nichols, 13 Mass. 
289. Reynolds v. Corp, 3 Caines, 269. Grumon v. Raymond, 
1 Connect. 40. Ex parte Burford, 3 Cranch, 448. 

Knowles, for the defendant, cited Nichols v. Thomas, 4 Mass. 
234. Henderson v. Brown, 1 Caines, 92. Poulk v. Slocum, 
3 Blackf. 421. Hammond’s Nisi Prius, 49. 

Suaw, C. J. The plaintiff insists that the warrant was not 
issued upon a complaint made on oath, because the warrant was 
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dated April 2d, and the certificate of the oath was dated May 
2d. But as the complaint alleged that the offence, which was 
charged upon the plaintiff, was committed on the 30th of April, 
and as the warrant refers to the complaint, there seems to be 
internal and plenary evidence that the complaint preceded the 
warrant, and that the date of the warrant was a mere clerical 
error. Such error does not render the subsequent proceedings 
void. Commonwealth v. Murray, 2 Virg. Cas. 504. On this 
view of the case, the exceptions must be overruled. 

But an action of trespass could not be maintained against the 
defendant, even if the foregoing view of the case could not be 
supported. The police court in Lowell had jurisdiction of 
the offence charged in the complaint against the plaintiff, and 
the warrant was in due legal form, and was directed to the de- 
fendant. It was not for him to inquire into the regularity of the 
proceedings of the court that issued the warrant; and he can- 
not be considered as a trespasser for acting under it. Wilmarth 
v. Burt, 7 Met. 257, and cases there referred to. 

Exceptions overruled. 
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Evian Smiry vs. Exvisan Swirt & others. 


A warrant appointing a branch pilot “ for the coast of Martha’s Vineyard and over Nan 
tucket Shoals,” and authorizing him to take certain fees for piloting ships “to the 
ports of Holmes Hole and }'almouth,” authorizes him to pilot ships into Woods Hole 
in Falmouth, as well as into the other port in Falmouth, and into Holmes Hole 
in the Vineyard. And parol evidence is not admissible —for the purpose of showing 
that Woods Hole is not included in such warrant— that by “ port of Falmouth,” 
is generally understood the port of Falmouth, called Falmouth town. 


Assumpsit to recover $25, fees for piloting the defendants’ 
ship Awashonks from Tarpaulin Cove to Woods Hole. At the 
trial in the court of common pleas, in the county of Dukes 
County, before Warren, J., the defendants admitted that the 
plaintiff received from the governor a warrant as pilot, dated 
December 15th 1838. The terms of this warrant, so far as 
they affect this case, were these: ‘* We appoint you to bea 
branch pilot for the coast of Martha’s Vineyard and over Nan- 
tucket Shoals, with all the powers and duties incident to said 

28 * 


330 ' BRISTOL, PLYMOUTH, &c. 
Smith v. Swift & others. 


office, or which may be incumbent on you; and you are hereby 
authorized to take and receive, as fees for piloting vessels, as 
follows: To the ports of Holmes Hole and Falmouth, for 
vessels drawing not more than twelve feet of water, twenty 
doJlars ; more than twelve feet, and not more than fifteen feet, 
twenty five dollars; more than fifteen feet, thirty dollars. For 
vessels outward bound, half of the preceding rates.” 

It was also admitted by the defendants, that their said ship, 
in the evening of December 11th 18438, came in from sea, from 
a whaling voyage, and came to anchor in Tarpaulin Cove, and 
furled her sails, without having been boarded or hailed by 
any pilot; that after said ship had so anchored on the usual 
anchorage ground, the plaintiff went on board, announced 
himself as a pilot, and claimed the right to pilot the ship to 
Woods Hole, which was the place of her destination ; that the 
master of the ship declined to employ him as a pilot, or to 
recognize his right, as such, to carry the ship to Woods Hole; 
that said master informed the plaintiff that he should go to 
Woods Hole and employ another pilot ; that on the next day, 
the master procured another pilot, and on the day following 
proceeded with his ship to Woods Hole in charge of said other 
pilot ; that the plaintiff remained on board the ship, from the 
time of his first boarding her, until her arrival at Woods Hole, 
and did not, at any time, decline to assume the pilotage of her. 

The defendants also admitted, that the harbor of Woods 
Hole is within the limits of the town of Falmouth, but con- 
tended that the plaintiff was not authorized by the warrant 
aforesaid to act asa pilot for ships bound to Falmouth. But 
the court ruled otherwise. 

The defendants then offered evidence, to show that there is 
another ship harbor in the town of Falmouth, at “ Falmouth 
Town,” so called, four or five miles from Woods Hole, and 
that by the terms, “ port of Falmouth,” the last mentioned har- 
bor is generally understood. The court rejected this evidence, 
and instructed the jury that, upon the facts admitted as afore- 
said, the plaintiff was entitled to a verdict, which the jury re- 
turned accordingly. The defendants thereupon alleged excep- 
tions. 
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Colby & Clifford, for the defendants. The plaintiff ’s authority 
under his warrant is to be construed strictly. He was appointed 
a branch pilot only for the coast of Martha’s Vineyard, and 
over Nantucket Shoals. But Falmouth is not within the district 
assigned to him. See Rev. Sts. c. 32, $$ 5, 8, 9, 10, 42. In 
Commonwealth v. Ricketson, 5 Met. 425, the defendant had a 
warrant like the plaintiff’s, but it was held that he thereby ob- 
tained no authority to pilot into Boston harbor. A pilot, com- 
petent for the coast and shoals mentioned in the plaintiff’s 
warrant, may be incompetent to pilot into Woods Hole. 

The tariff of fees, which is added to the warrant, does not 
enlarge the plaintiff’s authority, or, at most, extends it only to 
Falmouth harbor, as generally understood. And the evidence 
on this point should have been admitted, in explanation of a 
latent ambiguity. 

The ship was safe at anchor, when the plaintiff went on 
board ; his services were neither desired nor accepted ; and it 
is against common right that he should recover for the offer of 
them. 

Eliot, for the plaintiff. The governor had authority to ap- 
point the plaintiff to be a pilot for Falmouth, and was author- 
ized by the Rev. Sts. c. 32, $ 10, to determine the fees of 
pilotage, and specify them in the plaintiff’s warrant; and by 
thus specifying the fees for piloting into the ports of Falmouth, 
as well as of Holmes Hoie in the Vineyard, he has, in effect, as 
he manifestly intended, assigned Falmouth to the plaintiff, no 
less than the Vineyard. Section 8 of c. 32 itself assigns dis- 
tricts to pilots, in sundry cases, but no specified districts are 
therein assigned to the pilots of Nantucket and Martha’s 
Vineyard. 

The plaintiff was authorized and directed, by Rev. Sts. 
c. 32, $7, to take charge of the defendants’ ship; and as he 
tendered his services as pilot, he is entitled to his fees. Com- 
monwealth v. Ricketson, 5 Met. 412. 3 Stark. Ev. 1767. 

The evidence which the defendants offered was rightly re- 
jected, as the purpose of it was, to control the terms of the plain- 
tiff ’s warrant. 
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Hussarp, J. The claim of the plaintiff is for the pilotage of 
the defendants’ ship from Tarpaulin Cove to Woods Hole ; and 
the only question is, whether the plaintiff was authorized to act 
as pilot for ships bound into that port. This question must 
be settled by a reference to his warrant of appointment, and to 
the statute provisions relating to pilotage. By the terms of his 
warrant, he is constituted a branch pilot for the coast of Mar- 
tha’s Vineyard, and over Nantucket Shoals, and is authorized 
to receive fees for piloting vessels to the ports (among others) 
of Holmes Hole and Falmouth. 

By the Rev. Sts. c. 32, $5, the governor is empowered to 
appoint pilots for the several harbors and coasts of the State, 
excepting where special provision is otherwise made, giving to 
each pilot a warrant for the due execution of his office. And 
by $ 9, the number of boats to be kept by the respective branch 
pilots is specified ; among which are four for the coasts of Mar- 
tha’s Vineyard ; and it is required that the said boats shall 
cruise on the pilot ground of their respective stations. 

The defendants maintain that the statute regulating pilotage, 
and the warrant under which the plaintiff acted, are to receive 
a strict construction, being made in derogation of the common 
law rights of the citizens. Under such a rule of construction, 
it is contended that Falmouth is not within the jurisdiction of 
pilots appointed for Martha’s Vineyard and Nantucket Shoals, 
because Falmouth is not united to it by the statute, and conse- 
quently an authority is given, in the warrant, which is not justi- 
fied by the law. We think this is a mistaken view of the sub- 
ject. The laws respecting pilotage are not in derogation or 
contravention of common law rights. They are not, in our 
opinion, connected with, nor do they proceed from, the com- 
mon law. ‘They are rather to be classed under the head of the 
maritime law, which is not the particular law of England, but 
a part of the law of nations. This subordinate but highly use- 
ful branch of the marine law, regulating pilots and pilotage, 
has long been enforced by positive statute provisions ; and from 
the very nature of the subject, these provisions are entitled 
‘0 a liberal construction, in order to give full efficiency to laws 
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especially designed to promote the interests of commerce, and 
to protect the lives and property of the citizens engaged in it. 

By the statute, the governor is authorized, with certain excep- 
tions, to appoint pilots for the several harbors and coasts of this 
State ; and as the ports in Falmouth are not specially desig- 
nated as attached to a particular district, he may, by force of 
the statute, assign them to such pilots as are best situated to 
serve most promptly vessels belonging or bound to those ports. 
And we think his decision is conclusive as to such designation. 
But if it were not so, we are satisfied, from the districts created 
by the act, that to no pilots could the harbor of Falmouth be 
more appropriately assigned than to those of Martha’s Vineyard, 
and the coasts adjoining. 

We think, therefore, that the warrant is not only of sufficient 
extent to cover the plaintiff’s case, but that, by the provision 
for taking fees for piloting vessels to the ports of Holmes Hole 
and Falmouth, those ports are specially designated and included 
in the warrant; unless there is weight in the defendants’ objec- 
tion that the particular port of Woods Hole was not intended 
to be embraced within the warrant. 

To sustain this objection, the defendants offered to prove that 
there was another ship harbor in the town of Falmouth, four or 
five miles from Woods Hole, and that by the terms, port of 
Falmouth, was generally understood the port at Falmouth town, 
and that such evidence was admissible on the ground of a 
latent ambiguity in the description of ports in the warrant. 
The terms used are, “the ports of Holmes Hole and Fal- 
mouth,” and it is contended that these words include the single 
port of Holmes Hole, and the port of Falmouth, which, as is 
alleged, is not that of Woods Hole. But we are of opinion, that 
the language used is broad enough to include all the ports in 
Falmouth, there being more than one, and that Woods Hole, 
being within that town, and on that coast, and still nearer to 
Martha’s Vineyard, is as clearly designated and embraced in its 
terms, as the harbor at Falmouth town; and that there is no 
latent ambiguity in the description of the ports, which calls for 
extrinsic evidence to give it effect. And if we had any doubt 
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on this subject, that doubt would be removed by the fact, that 
no pilots are assigned for Woods Hole, an important shipping 
port for valuable vessels employed in the whale fishery, unless 
they are assigned by the warrant under which the Vineyard 
pilots are commissioned. 

The ship owners of Woods Hole would hardly think a Vine- 
yard pilot, who was directed to pilot vessels to Falmouth, justi- 
fied in withholding his services in the hour of danger, because 
Woods Hole was not enumerated, in his warrant, as one of the 
ports of Falmouth. 'They would rather insist on a construction 
which would confer protection, and best subserve the great 
object of the pilotage laws. 

The defendants having failed to show that Woods Hole is 
embraced within any specified district, or is included under any 
other branch or commission, or that any distinct provision is 
made for that harbor, except as a port in Falmouth, the objec- 
tions taken in the court below cannot be sustained, and there 
must be judgment for the plaintiff. 


Auten Danrortu & others vs. JosepH ALLEN & others. 


Numerous persons subscribed a paper stating that, in order to facilitate the communica- 
tion between Boston and Plymouth, it was necessary that a steamboat should be 
employed, and a wharf erected in Plymouth, the cost of which was estimated at 
$10,000; and in order to carry this object into effect, they promised to take the 
number of shares set opposite to their names, and pay for each share $100 to 
such person as might be appointed by a majority of interest, and that a meeting 
of the subscribers might be called, to organize the company, by any two of them, 
whenever the sum of $8000 should be subscribed; After 890 shares were sub- 
scribed for, a meeting of the subscribers was called, at which three of their num- 
ber were appointed a committee, with full power to collect the money subscribed, 
and to carry into effect, at their discretion, the objects of the association: This 
committee collected $8900, and expended a larger sum, which they advanced from 
their private funds, in the purchase of a steamboat, an old wharf, and the flats 
adjoining, of which they took a conveyance to themselves personally, and in the 
erection of a new wharf and stores thereon, and in running the steamboat between 
Plymouth and Boston: Before said boat, wharf and flats were so purchased, said 
committee and A., B. & C. executed a sealed instrument, in which it was recited 
that said committee might find it necessary to contract debts, on account of said 
wharf and steamboat, over and above the amount subscribed for that purpose, and 
in which A., B. & C. agreed, that if the contracts of said committee shoud — 
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exceed the amount subscribed, they would pay to said committee one half of 
such excess; and it was also a part of said agreement that the contemplated ad- 
vances should be paid equally by said committee and said A., B. & C., and that 
all profits or losses, arising from such advances, should be divided or borne equally 
by said committee and said A., B. & C.: Upon closing the concerns of the asso- 
ciation, it was found that the committee had expended more than $12,000 beyond 
the earnings of the boat and the $8900 received by them of the associates: The 
committee thereupon filed a bill in equity against the original subscribers, to com- 
pel them to contribute to the payment of said advances. 

Held, that the original subscription did not bind the subscribers to pay more than 
$100 on a share; that the committee had no authority to make advances so as to 
charge the subscribers with a larger sum; that the advances, made by the commit- 
tee, were not made on account of the original subscribers, but solely on their own 
account, or on account of themselves and of A., B. & C.; and that the bill could 
not be sustained. 


Tuts was a bill in equity, in which James Bartlett, and the 
administrators of James Spooner and of Jacob Covington, alleged 
that he and their intestates, on the 3d of July 1828, agreed 
with the defendants to form a company for the purpose of facili- 
tating the communication between Boston and Plymouth, and, 
in order thereto, agreed to purchase a steamboat and erect a 
wharf in Plymouth, at a cost of $10,000: That said intestates 
and the defendants, in pursuance of said agreement, on said 
3d of July entered into a written agreement to take a certain 
number of shares each, and pay $100 for each share to the 
agent of the company, and that the company should be organ- 
ized whenever $8000 should be subscribed: ‘That each of 
said intestates and defendants subscribed for a certain number 
of shares, (mentioned in the bill :) ‘That after $8900 were 
subscribed, viz. on the 5th of August 1828, said intestates and 
defendants met in Plymouth, and organized the company, after 
due notice to each one of said associates ; at which meeting, a 
majority in interest of said associates were represented: That 
after said organization, the associates chose the plaintiff Bartlett 
and said intestates a committee, and gave them full power to 
collect the money of the subscribers, and to carry into effect the 
objects of the association, according to said committee’s discre- 
tion: That said committee accepted the office, and collected 
the subscription money, (including the sums subscribed by them- 
selves,) to the amount of $8900: That said committee, in 
August 1828, for the purposes of said association, purchased a 
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steamboat, called the Lafayette, for $4025, and in September 
following, purchased of Thomas and William Jackson, for 
$3000, an old wharf and the contiguous flats, and erected a 
wharf, running out into deep water, at a cost of $7500, suita- 
ble and necessary for the purposes of the association: That all 
these acts were well known to said associates, and approved by 
them ; and that, under these arrangements, said steamboat ran 
between Boston and Plymouth, transporting passengers and mer- 
chandize, till the autumn of 1880: That on the 22d of March 
1831, in consequence of the unprofitableness of the business, 
and the great excess of the debts of the partnership over and 
beyond the property, and of the large sums advanced by said 
committee beyond their share of the loss, the associates met 
and voted to close the business, and chose a committee to sell 
the wharf and steamboat; and that the steamboat, with her 
apparatus, was sold at auction for $1040, which sum went into 
the committee’s hands: ‘That authority to sell the wharf was 
not given by the associates till December 30th 1833, when, at 
a meeting, they by vote requested the committee to sell the 
wharf, flats, and stores, at auction, in not less than five lots: 
That the committee failed of success in selling the same, and 
that the same still remain unsold. 

The plaintiffs further alleged, in their bill, that in purchasing 
said boat, and the flats for a wharf, and in building the wharf, 
and in running the boat, according to the desire and direction 
of the associates, and their own best discretion, the said Bart- 
lett, Spooner and Covington, as such committee, made large 
advances to the partnership, out of their own private funds, viz. 
$ 12,356-76, over and beyond the $8900 above mentioned, 
and over and beyond all the earnings of the boat; so that, on 
the Ist of August 1837, it required a payment of $138°84 on 
each share subscribed for, to be contributed, in order to pay the 
debts of the partnership, and equalize the loss among all the 
partners ; and that each of the defendants was liable to contrib- 
ute $138-84, and interest, on every share held by him: That 
the partners had, from the commencement of the business, been 
informed of their agents’ doings and advances, and had been 
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requested to contribute their share to equalize said loss ; but that 
the defendants had neglected so to do: That the defendants 
had acknowledged their liability to contribution ; especially on 
the 22d of March 1831, at a meeting then held, when they 
accepted a report of a balance of debts against the partnership, 
reported to be $8411; and on the 7th of May 1831, when, at 
a meeting then held, they voted an assessment of $50 per share, 
to be appropriated to pay the plaintiffs, as the disbursing agents 
of the boat, for their advances ; though said vote was afterwards 
reconsidered, without any collection being made. 

The prayer ofthe bill was, that the property of the partner- 
ship might be sold ; and that the accounts might be adjusted, to 
ascertain the amount of the defendants’ respective liabilities ; 
and that said amounts might be decreed to be paid to the 
respective plaintiffs, according to the sums due to each of them. 

The answers of twenty five of the defendants admitted that 
they, with said Bartlett, Spooner and Covington, on the 3d of 
July 1828, signed the following agreement, and no other: “To 
facilitate the communication between Boston and Plymouth, it 
is deemed necessary that a steamboat be employed, and a wharf 
erected in Plymouth, the cost of all which is estimated at ten 
thousand dollars. Now, to carry into effect this object, it is 
agreed by the subscribers hereto, that they will take the number 
of shares set opposite their respective names, and will pay for 
each share one hundred dollars, to such person as may be 
appointed by a majority of interest; and that a meeting of the 
subscribers may be called, to organize the company, by any two 
of them, whenever the sum of eight thousand dollars shall have 
been subscribed:”’ That some of the persons, who signed said 
agreement, assembled on the 5th of August 1828, and passed 
the votes mentioned in the plaintiffs’ bill; but they denied that 
notice of said meeting was given as in the bill is alleged, or that 
a majority in interest of those who signed said agreement were 
present or represented, or that those who were present or repre- 
sented had authority to pass said votes. 

The defendants admitted that the committee, mentioned in 
the bill, received of those who signed the aforesaid agreement 
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the sums set against their respective names, $8900 in all, but 
denied that the committee purchased said steamboat, wharf, and 
flats, for any of the subscribers to said agreement, except for 
the committee themselves ; and they averred that the commit- 
tee purchased said boat for their own use, and enrolled and 
registered it as their own, on the L6th of September 1828; and 
that the committee purchased the wharf and flats, and expensive 
stores, without leave of the defendants, or of any signer of the 
agreement aforesaid, except their own, and took a deed thereof, 
conveying the same to them alone, without mention therein, 
even that said committee were to hold the same to the use of, 
or in trust for, the signers of said agreement ; and that after the 
death of said Jacob Covington, said Bartlett and Spooner, sur- 
vivors of said committee, viz. on the 25th of April 1837, con- 
veyed said wharf and stores to T’. Jackson, jr. in mortgage, 
without any authority from the defendants. 

The defendants denied that said committee ran said steam- 
boat on the defendants’ account, and alleged that the commit- 
tee, with Josiah Robbins, Charles Brown, and Daniel Jackson, jr. 
ran the boat on their own account, and agreed in writing that 
they six alone would share the profit and loss; which agree- 
ment was as follows: ‘This agreement made this 12th day of 
November, in the year of our Lord 1828, by and between Josiah 
Robbins and Daniei Jackson, jr. of Plymouth, in the county of 
Plymouth and Commonwealth of Massachusetts, and Charles 
Brown of Boston, in the county of Suffolk, and State aforesaid, 
on one part, and James Spooner, Jacob Covington and James 
Bartlett, jr. of Plymouth, in the county of Plymouth, and Com- 
monwealth of Massachusetts, on the other part, witnesseth, 
that whereas the said Spooner, Covington and Bartlett, are a 
committee to purchase a location and build a wharf in Plym- 
outh, and purchase and establish a steamboat to run between 
Plymouth and Boston, for and in behalf of an association of 
subscribers for that object ; and whereas it is probable that the 
said Spooner, Covington and Bartlett, in pursuance of said object, 
may find it necessary to contract debts, on account of said wharf 
and steamboat, over and above the amount subscribed for that 


OCTOBER TERM 1844. 339 


Danforth & others v. Allen & others, 


purpose, it is therefore agreed that we, the said Robbins, 
Jackson and Brown, do hereby agree, that in case the contracts 
of the said committee, for the abovesaid wharf and steamboat, 
shall exceed the amount subscribed for that purpose, then we 
will bear and pay to said Spooner, Covington and Bartlett, one 
half of the amount that their said contracts for the said wharf 
and steamboat exceed the amount subscribed for that purpose. 
It is the mutual agreement of the: parties hereunto, that the 
above contemplated advances shall be paid equally by the sub 
scribing persons, and that all profits or losses, arising from such 
advances, shall be divided or borne equally by the subscribers 
hereunto. To the full and faithful performance of all the 
within agreements, we respectively bind ourselves, our heirs, 
executors and administrators, 

“In testimony whereof, we have hereunto set our hands and 
seals. 

« James Spooner, [L. 8.] Jacob Covington, [L. S.] James 
Bartlett, jr. [L. S.] Josiah Robbins, [L. 8.] Daniel Jackson, jr. 
[L. §.] Charles Brown, [L. 8.]” 

The defendants averred, that on signing the aforesaid agree- 
ment of July 3d 1828, it was understood that $100 per share 
was the extent of each signer’s liability, and that said commit- 
tee were not authorized to run the defendants into debt, nor to 
expend over $100 per share subscribed ; and that the parties 
to the aforesaid agreement of November 12th 1828 took on 
themselves the liabilities of running in debt, and that the de- 
fendants never ratified or confirmed the incurring of debts, 
beyond what $100 per share would pay. 

The defendants (among many other things not necessary to 
be here stated) denied the equity of said committee’s conduct, 
in taking said $8900, subscribed and paid as aforesaid, and 
paying therewith for the said wharf and flats, and taking a deed 
thereof to themselves, and thereby violating their trust, and 
embarrassing the defendants in coming to the possession of their 
rightful property therein. 

The case was heard on the bill and answers, and the argu 
Ment was had at the last October term. 
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W. Thomas & E. Ames, for the plaintiffs. 

Eddy & Coffin, for the defendants. 

Wipe, J. The plaintiffs’ claim, as stated in their bill, is 
founded on an agreement between the parties, the construction 
of which is in some respects doubtful ; and, without taking into 
consideration the proceedings of the parties under the agree- 
ment, it would be extremely difficult to ascertain with certainty 
their relative rights and liabilities. ‘The agreement is very short 
and indefinite, and it contains no stipulations as to the manner 
in which the business to which it relates was to be conducted. 
It is as follows: ‘To facilitate the communication between 
Boston and Plymouth, it is deemed necessary that a steamboat 
be employed, and a wharf erected in Plymouth, the cost of all 
which is estimated at $10,000. Now, to carry into effect this 
object, it is agreed by the subscribers hereto, that they will take 
the number of shares set opposite their respective names, and 
will pay for each share $100, to such person as may be ap- 
pointed by a majority of interest; and that a meeting of the 
subscribers may be called, to organize the company, by any two 
of them, whenever the sum of $8000 shall have been sub- 
scribed.” 

Under this loose and very imperfect agreement, the subscrib- 
ers, or some of them, after giving notice to the other subscribers 
of the time and place of their meeting, proceeded to organize 
the company, and thereupon chose a committee, with full powers 
to collect the money of the subscribers, and to carry into effect 
the objects of the association, according to their discretion. 

Admitting that the company was thus legally organized, or, 
if not, that the proceedings at the first meeting were afterwards 
confirmed at any subsequent meeting of the subscribers, the first 
question to be decided is, whether the members of the associa- 
tion became chargeable as partners in a joint stock company, 
or were only joint tenants, or tenants in common, of the steam- 
boat and wharf afterwards purchased by their committee. 

On this point, the agreement is not explicit; but the object 
of it is expressed with sufficient certainty. It was, to facilitate 
the communication between Boston and Plymouth, by the em- 
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ployment of a steamboat to run between those places. But by 
whom it was to be employed, and who were to share in the 
profit and loss, after the boat should commence running, does 
not appear by the agreement. But we think it a reasonable 
inference, as the agreement is silent in this respect, that the 
understanding was, that the boat should be employed for the use 
and benefit of the company, in such manner, and upon such 
terms, as a majority in interest might direct. Admitting this to 
have been the understanding and intention of the subscribers, it 
follows, that as the boat was employed, by the authorized agents 
of the company, for their use and benefit, they were entitled 
to the profits and were chargeable with the expenses and the 
debts that were incurred in the prosecution of the enterprise. 
The several owners of a ship in distinct proportions, although 
tenants in common of the property, will become partners in a 
voyage, if undertaken on an agreement, express or implied, to 
share in the profit or loss that may arise thereon. And such an 
agreement, we think, may be implied from the proceedings of 
the parties in this case. 

The next question for consideration is, whether the liability 
of the stockholders be not limited to the amount of the capital 
which they respectively contributed, or agreed to contribute, to 
the joint stock. ‘The defendants contend that, at the time they 
subscribed the agreement, it was understood that their liability 
was to be thus limited; and they rely on an agreement here- 
after to be noticed, between the members of the committee, 
with Josiah Robbins and others, in confirmation of this under- 
standing of the parties. The plaintiffs’ counsel admit that this 
might have been the expectation of the parties ; but they con- 
tend that an express agreement to that effect would be no 
defence, in an action by a creditor of the company against a 
stockholder or partner, for a debt incurred in the business of 
the concern. And this is, unquestionably, the law of England 
and of this country, unless the creditor has notice of the limita- 
tion of the liability of the stockholders, they being partners, as 
stipulated between them. Whether a creditor, who, with a 
knowledge of such a restrictive stipulation, credits the company, 
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would be bound by it, may be doubted. Judge Story con- 
siders it as an open question; but he intimates an opinion, 
that creditors, with a knowledge of such a stipulation, would be 
bound by it. He says, “if they have notice of the qualifying 
stipulation, and contract with reference to it, it may not be easy 
to assign a reason why it does not amount to an implied agree- 
ment to be bound by it, as much as if it were expressly agreed 
to.” Story on Part. § 164. This, however, is not the question 
now to be decided, which is, whether such a restrictive agree- 
ment is not binding on the associates inter sese, and upon the 
managers, who are appointed to carry into effect the objects of 
the association. And we cannot doubt that it is thus far bind- 
ing, and that none of the partners are liable to a claim of con- 
tribution which is founded on the violation of such an agree- 
ment. ‘That there was such a restrictive agreement, and that it 
was well understood by the committee, appears clearly, we 
think, by their agreement with Josiah Robbins and others. That 
agreement expressly provides for all debts which might be con- 
tracted by the committee, on account of said wharf and steam- 
boat, over and above the amount subscribed for that purpose. 
And it was expressly agreed by the parties that the advances, so 
contemplated, should be paid equally by the subscribers to that 
agreement, and that all profits or losses, arising from such ad- 
vances, should be divided or borne equally by them. 

Now it is most certain that, by these advances, no debt was 
created, or was intended to be created, against the original 
stockholders. The advances were not made at their request 
nor in their behalf, but for the use and benefit of a new com- 
pany, who expressly agreed to pay the same, and to divide the 
profits and losses arising therefrom. It was argued, for the plain- 
tiffs, that the object of the new agreement was merely to relieve 
the committee, in a measure, from any losses they might sustain 
by reason of the inability of any of the original stockholders to 
pay their contributive liabilities for the contemplated advances ; 
and that the word “ profits”? was inadvertently inserted in the 
agreement. But this argument, or assertion, is wholly without 
foundation. The language of the agreement is clear, and no 
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part of it could be rejected, although it could be proved, by 
parol evidence, that it did not express the true meaning of the 
parties. 

We are also of opinion, that the committee had no authority 
to make these advances on account of the original company. 

According to this view of the case, the other questions dis 
cussed by counsel become immaterial ; and we are of opinion, 
that the defence is maintained on two grounds: Ist. Because 
the committee had no authority to make advances, so as to 
charge the stockholders with an amount exceeding that sub- 
scribed for. ‘The subscribers agreed to pay $100 per share, 
and no more ; and the evidence is entirely satisfactory, to prove 
that such was the agreement and understanding of the parties. 
This restrictive agreement was binding upon the parties inter 
sese, and upon the committee ; for, although the committee had 
a discretionary power, it was limited, so as “‘ to carry into effect 
the objects of the association.” 2d. In the second place, it is 
perfectly clear that the advances made by the committee, on 
which the plaintiffs’ claim for contribution is founded, was not 
in fact made for, and on account of, the original stockholders, 
but solely on their own account, or on account of the new 
company. 


Bill dismissed. 


Greorce Hunt vs. Innapirants or Hanover. 


An action on the Rev. Sts. ¢. 25, § 22, to recover damages of a town, for an injury . 
caused by reason of a defect or want of repair in a highway, which the town is 
by law obliged to repair, is not an action respecting an easement on real estate, 
within the meaning of St. 1840, c. 87, § 1, and therefore cannot be originally com- 
menced in the supreme judicial court. 

In all cases in which an action is dismissed for want of jurisdiction in the court in which 
it is commenced, the defendant is entitled to a judgment for his costs. 


Tuts was an action on the Rev. Sts. c. 25, § 22, commenced 
in this court, to recover $400 damages, alleged to have been 
sustained by the plaintiff, in consequence of a defect in a high- 
way, which the defendants were by law obliged to repair. 
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When the case came on for trial before Hubbard, J. the de- 
fendants moved that the action be dismissed, on the ground that 
the court had no jurisdiction, because neither the plaintiff, nor any 
one in his behalf, had, before the service of the writ, made oath 
or affirmation, before a justice of the peace, as required by St. 
1840, c. 87, $ 1, that the matter sought to be recovered actually 
exceeded in amount the sum of $300. The plaintiff resisted 
this motion, on the ground that, by said statute, this court’ has 
original and exclusive jurisdiction of ‘all actions respecting ease- 
ments on real estate.” But the judge ruled, that the remedy 
against towns for defects in ways, provided by the Rev. Sts. 
c. 25, was not within the purview of St. 1840, c. 87, $1, and 
directed the action to be dismissed, subject to the opinion of 
the whole court. | 

Coffin, for the plaintiff, cited 2 Dane Ab. 715, and Boston 
Water Power Co. v. Boston & Worcester Rail Road, 16 Pick. 
522, to show that this action respected an easement on real 
estate, | 

Beal, for the defendants, cited Mower v. Inhabitants of Leices- 
ter, 9 Mass. 247; Stetson v. Faxon, 19 Pick. 147; and Atkins 
v. Bordman, 2 Met. 457. He also moved for costs, if the rul- 
ing of the judge should be sustained, on the authority of Cary 
v. Daniels, and Turner v. Blodgett, 5 Met. 236, 240, note. 

Coffin cited, as to costs, Williams v. Blunt, 2 Mass. 207; Clark 
v. Rockwell, 15 Mass. 221; and Osgood v. Thurston, 23 Pick. 
110. The distinction is taken, in Cary v. Daniels, 5 Met. 240, 
between cases where the want of jurisdiction is manifest on the 
face of the writ, and where, as in the present case, the question 
of jurisdiction is a fair subject of discussion at the bar, and con- 
sideration by the court. 

Dewey, J. The plaintiff having omitted to make the oath 
prescribed by St. 1840, c. 87, $ 1, and cause the same to be 
indorsed on his writ, this court has no jurisdiction of the 
cause 

The counsel for the piaintiff suggests that the court may 
nevertheless take jurisdiction under the provisions of the statute 
giving them jurisdiction “in all actions respecting easements on 
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real estate.”” This ground is certamly novel, and as untenable 
as it is novel. The “actions respecting easements,” referred 
to in the St. 1840, c. 87, are actions involving questions respect- 
ing those well known and familiar cases of rights or servitudes 
claimed in the lands of another. These were considered as so 
closely assimilated to questions of title in real estate, and so 
directly and necessarily involving questions of the same charac- 
ter, that the legislature deemed it! proper that, concurrently 
with the exclusive jurisdiction of all rea] actions, this court 
should also have the like exclusive jurisdiction of “all actions 
respecting easements on real estate.” This action must therefore 
be dismissed, for want of jurisdiction in this court to hear and 
determine the merits of the same. 

But the principal question, presented for our consideration, is 
that as to costs in cases like the present. Can this court award 
costs to the defendants, to be paid by the plaintiff, when the 
action is dismissed for want of jurisdiction? The plaintiff’s 
counsel contends that the power does not exist at all, or, if it 
exists, that it is not to be exercised in cases of plain and palpable 
want of jurisdiction, obvious on the face of the writ, but only in 
those cases where the jurisdiction is doubtful, and to be ascer- 
tained by minute and close exauination, and perhaps requiring 
the aid of the bar and all the astuteness of the court to arrive ata 
satisfactory conclusion. Various cases have been cited from the 
decisions of this court, which seem to give some degree of sanc- 
tion fo this view of the question. ‘There is, perhaps, some dis- 
crepancy in these decisions. It is certainly true that, in some of 
the cases, the court have held, that if a palpable want of juris- 
diction be manifest on the face of the writ, they could not 
award costs to the defendant. Questions of allowance of costs 
are, as is well known, usually less fully discussed than the main 
questions arising in the cause. ‘They are more usually moved 
at the close of the term, or at least after the decision of the 
main question, and are necessarily less deliberately considered 
than would be sometimes desirable, But since the enactment of 
Si’. 1840, c. 87, this question has been one of frequent occur- 
rence, and of more practical importance; and this whole subject 
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has been repeatedly considered by us; and we are all satisfied 
as to the true rule to be applied in such cases. See Jordan v. 
Dennis, 7 Met. 591. The distinction, which has been some- 
times suggested, that no costs are to be allowed in plain and 
obvious cases of want of jurisdiction, while such costs may be 
properly allowed where the question of jurisdiction is one of 
doubt and difficulty, is too shadowy and uncertain for a rule of 
practical application, and is also, as we think, unsound in prin- 
ciple. The court has no discretion as to awarding or with- 
holding costs, in actions at law, except in those special cases 
provided by statute. No such provision has been made as to 
costs, in cases where an action is dismissed for want of jurisdic- 
tion. If costs are allowed at all, in such cases, it is under the 
general provision that costs shall be allowed to the prevailing 
party in actions at law. If they are refused, it is not because 
the court has any discretion to disallow costs, but because the 
court has not the power to allow costs, by reason of their hav- 
ing no jurisdiction of the cases and the parties. Now, whether 
this defect of jurisdiction be so palpable as to appear to the 
eye of the casual observer, or must be specially pointed out ; 
whether it be of such a character that it will be apparent to the 
court upon the reading of the papers, or is only to be shown 
by the aid of a long and ingenious argument of learned coun- 
sel ; whenever seen, and however known by the court— no mat- 
ter by what process it comes to be seen and known — whenever 
the fact is established, that the court has no jurisdiction, the 
action is to be dismissed. The want of jurisdiction is fatal to 
it, and in all cases alike fatal. 

If the want of jurisdiction deprives the court of the power to 
award costs to the defendant in one case, it does in all cases 
obnoxious to the like objection. It is the fact of want of juris- 
diction that deprives the court of the authority to award costs, 
and not the difficulty or the facility with which the court ar- 
rive at the conclusion that the case is not within their juris- 
diction. 

We are therefore brought to the question, whether the want 
of that jurisdiction of the action which is necessary to hear and 
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determine it upon its merits, also operates to oust the court of 
authority to award the prevailing party his costs. 

Now it is quite apparent, that in all actions made returnable 
to this. court, or to the court of common pleas, the court to which 
the same are made returnable, has, for some purposes, a juris 
diction of the case. It must necessarily entertain jurisdiction so 
far as to hear and determine the question of jurisdiction gen- 
erally. The parties may appear for this purpose; they are 
entitled to be heard, and may demand an adjudication. If the 
question arises in the court of common pleas, the same may be 
brought by exceptions to this court, or, if dismissed by a judge 
of this court, at a nist prius term, may be reserved for the con- 
sideration of the whole court. ‘The clerk of the court does not, 
of his own authority, dismiss an action for want of jurisdiction, 
but only through the instrumentality of the court, and upon 
their order. ‘The action is therefore, upon its entry, pending in 
court. As already remarked, the parties may appear ; the plain- 
tiff to insist upon his right to have the action maintained ; the 
defendant, to urge his motion to dismiss the same; and the 
court must adjudge in the matter. There are, therefore, two 
adverse parties present, and when the result is that the motion 
of the defendant to dismiss the action prevails, the defendant 
is the prevailing party, and, as such, is entitled to judgment for 
his costs. Such will be the rule in all cases of actions at law, 
when an original action is dismissed for want of jurisdiction. 
This rule will be a plain and obvious one in its application, 
and, as we think, conformable to the statute regulating costs, 
as well as entirely reasonable and proper in itself. 
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Ezra Finney & others vs. Toe Beprorp ComMmMERCcIAL 
InsurANcE Company. 


The rule which excludes parol evidence, when offered to contradict or vary the 
terms of a written agreement, applies as well to policies of insurance as to other 
agreements. 

When a part owner of a vessel or its outfits effects insurance thereon in his own 
name only, and nothing in the policy shows that the interest of any other person 
is secured thereby, an action on the policy cannot be maintained in the names of all 
the owners, upon parol evidence that such part owner was their agent for procuring 
insurance, and that his agency and their ownership were known to the underwriters, 
and that the underwriters agreed to insure for them all, and that it was the inten- 
tion of all the parties, in making the policy, to cover the interest of all the 
owners. ; 

When all the owners of an insured vessel bring an action on a policy which covers — 
only the interest of one part owner, the declaration may be amended by striking 
out all the names except that of such part owner, and he may thereupon recover 
the amount of his loss. . 


Assumpsit on a policy of insurance, dated December 19th 
1839, in these words: ‘The President and Directors of the 
Bedford Commercial Insurance Company do, by these presents, 
cause John S. Bates to be assured, lost or not lost, fourteen 
hundred dollars on the outfits of barque Volante, from Rochester 
to wherever she may go on a whaling voyage, with liberty to 
touch at all ports or places for refreshments, and back to 
Rochester, commencing the risk the 13th day of October 
1839.” 

At the trial before Hubbard, J. the plaintiffs offered to prove 
that the barque and her outfits, mentioned in the policy, were, 
at the time when application was made to the defendants, and 
when said policy was issued, owned by the plaintiffs, according 
to her register ; the said John S. Bates being an owner of an 
inconsiderable part only: That said Bates was the plaintiffs’ 
agent for procuring the insurance, and that this fact, and also — 
the ownership, as before mentioned, were then known to the — 
directors of the insurance company: That said Bates applied 
to said directors for insurance, to the amount mentioned in the 
policy, in behalf of all said owners; that the said directors 
agreed to insure for all the owners; and that it was the inten 
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tion of all the parties, in making the policy as it was made, to 
cover the interest of all the owners, by the insurance. 

The defendants objected to the admission of this evidence, 
and the judge rejected it. A verdict was then taken for the 
defendants, to be set aside, and a new trial granted, if, in the 
opinion of the whole court, said evidence ought to have been 
admitted. Otherwise, the plaintiffs to have liberty to amend, by 
striking out all their names, except that of said Bates. 

Eddy § Coffin, for the plaintiffs. In Story on Agency, 
$ 161, it is said, that “‘ a written contract, made by a factor, in 
his own name, for the purchase or sale of goods for his princi- 
pal, will bind the principal, and he may be sued thereon, exactly 
as if he were named in it. So, if an agent should procure a 
policy of insurance, in his own name, for the benefit of his prin- 
cipal, the agent, as well as the principal, may sue thereon.” In 
De Vignier v. Swanson, 1 Bos. & Pul. 346, note, a policy was 
effected in the name of G. M. & Co., the plaintiff’s brokers and 
agents. G. M. & Co. were not called agents in the policy ; 
but in the plaintiff’s declaration they were stated to be “ the 
persons who received the order for and effected the said assur- 
ance.” After a verdict for the plaintiff, a rule nzs¢ for a nonsuit 
was obtained ; but Lord Kenyon expressed his surprise to find 
that the rule had been drawn up, and said there was nothing in 
the case, and the rule was discharged without argument. The 
declaration, in the case at bar, may be amended by alleging that 
Bates was agent for the plaintiffs. See also Davis v. Boardman, 
12 Mass. 80. Bell v. Gilson, 1 Bos. & Pul. 345. Mellish 
v. Bell, 15 East, 4. Ruan v. Gardner, and Beale v. Pettit, 
1 Wash. C. C. 145, 241. Graves v. Boston Marine Ins. Co. 
2 Cranch, 419. Marsh. Ins. (Condy’s ed.) 688. In Finney v. 
Warren Ins. Co. 1 Met. 16, which will be cited for the defend- 
ants, the plaintiff did not, as was done in the case at bar, pro- 
pose to insure for any one besides himself. 

In Dumas v. Jones, 4 Mass. 651, Parker, J. says, “the policy 
should express, or at least the underwriter should be made to 
know, the interest of all the persons in whose favor his contract 
is to operate.” 

VOL. VIII. 30 
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Colby & Clifford, for the defendants. The terms of a policy 
of insurance cannot be varied by parol evidence. Finney v. 
Warren Ins. Co. 1 Met. 16. Finney v. Fairhaven Ins. Co. 
5 Met. 192. 1 Phil. Ins. (2d ed.) 160. Pearson v. Lord, 
6 Mass. 81. Kemble v. Rhinelander, 3 Johns. Cas. 130. Mur- 
ray v. Columbian Ins. Co. 11 Johns. 302. Cohen v. Hannam, 
5 Taunt. 101. Turner v. Burrows, 5 Wend. 541. Dumas v. 
Jones, 4 Mass. 647. Greenl. on Ev. § 277. Parol evidence 
was admitted to reform the policy, in the case cited from 
2 Cranch, 419, because the policy could not be admitted in 
evidence, without reformation. : 


Dewey, J. The question here presented is, not as to the com- ~ 


petency of John S. Bates to effect an insurance for the benefit 
of all his associates, who were interested in the property which 
was the subject of the insurance, but whether, upon the face of 
this policy, and the terms of this contract of insurance, the legal 
effect is not to restrict the insurance to the sole interest of 
Bates. It may at once be conceded, that it was competent for 
Bates to effect such insurance on the entire interest of all con- 
cerned, if either previously authorized by the co-owners, or if 
they elected to ratify his act, even after the loss of the property. 
Finney v. Fairhaven Ins. Co. 5 Met. 192. But the appropriate 
form of the policy in such cases is, “ for himself and other 
owners,” or “ for whom it may concern,” or other words indi- 
cating that the insurance is to embrace an interest beyond that 
of the party in whose name the policy is issued. Such words, 
or equivalent ones, being introduced into the policy, the rules of 
law then authorize extrinsic evidence as to the persons who are 
parties in interest, and who may enforce their claims upon such 
policy, though not particularly named therein. 

But the real question here is, whether a policy, made in the 


name of a particular person, who is the owner of a small pro- 


portion in interest of the property insured, without any words 
indicating an intention to insure beyond his own interest, can 


be made effectual to cover the interest of others, upon parol 


proof that the application for insurance was for such others, as 
well as for the party named, and that this was well. known to 
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the insurers, and that it was the intention and understanding of 
all the parties, that the policy was to cover the interest of all the 
owners. The general rule excluding parol evidence, when 
ofiered to contradict or vary the terms of a written contract, 
seems to forbid it. When the parties have put their agreement 
into writing, and the terms of it are plain and direct, leaving no 
uncertainty as to the nature of it, we must treat it as the whole 
engagement of the parties; and this excludes all parol evidence 
of conversations, or declarations of the intentions of the parties, 
tending to show another and different contract. Stackpole v. 
Arnold, 11 Mass. 31. Greenl. on Ev. § 275. This principle, 
we apprehend, applies as well to contracts of insurance as to 
other agreements. Such seems to be the doctrine of the adju- 
dicated cases. Thus in Pearson v. Lord, 6 Mass. 84, Sewall, J. 
‘in delivering the opinion of the court, says, “the instrument 
itself is rezarded as the best, and, for this purpose, must be 
understood to be the only evidence of the contract. No case 
ean, I believe, be imagined, where the maxim, expressio unius 
est exclusio alterius, applies more emphatically than in the nam- 
ing of the party assured in a policy of insurance.” In Graves 
v. Boston Marine Ins. Co. 2 Cranch, 419, it was held that a 
policy mm the name of one part owner, with the words added, 
“as property may appear,” without the clause stating the insur- 
ance to be for the benefit of all concerned, does not cover the 
interest of another joint owner; the words, ‘as property may 
appear,” being considered as applicable to the property of the 
one in whose name the policy issued. Marshall, C. J. says, 
“the contract ought to have been so expressed as to show that 
the interest of some other than Graves was secured, if such was 
to be the effect of the instrument. A policy, though construed 
liberally, is still a special contract ; and under no rule for pro- 
ceedings on a special contract, could the interest of copartner- 
ship be given in evidence on an averment of individual interest, 
or the averment of the interest of a company be supported by a 
special contract relating in its terms to the interest of an indi- 
vidual.” See also Murray v. Columbian Ins. Co. 11 Johns. 302. 
Turner v. Burrows, 5 Wend. 541. Finney v. Warren Ins. Co. 
1 Met. 18. 
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The only case referred to by the plaintiff which seems, in 
any degree, to conflict with this view of the subject, is that of 
De Vignier v. Swanson, cited in a note to Bell v. Gilson, 1 Bos. 
& Pul. 346, where it seems to have been held that a policy of 
insurance, in the name of certain persons who procured it as 
agents, although they were not described as agents in the 
policy, was good and valid for the persons for whom it was 
effected. The question there raised, however, was merely 
whether the form of the policy was in accordance with the 
provisions of the St. of 28 Geo. III..c. 56, requiring the names 
of the consignors or consignees of the property to be insured, 
or the names of the persons residing in Great Britain who shall 
receive the order or effect such policy, or the persons who shall 
give the order or direction to the agent employed to effect such 
policy, to be inserted in such policy; and it was held to be a 
sufficient compliance with the statute to insert the names of 
the agents, without stating them to be agents. 

The court are of opinion that the evidence proposed in the 
case at bar was incompetent, and that the verdict for the defend- 
ants was properly-ordered. The plaintiff has, however, leave 
to amend by striking out the names of all the plaintiffs except 
John S. Bates, who will be entitled to recover, to the extent of 
his interest in the property insured. 


Grorce Waterman & another vs. Tuomas E. BurBank. 


Ina suit by the payee against the maker of a promissory note, the defendant relied 
on the statute of limitations, and the plaintiff gave in evidence an indorsement of 
payment, written thereon by himself, and dated within six years next before the 
suit was commenced, as follows: ‘ Received Cotton Mill order, in part, sixteen dol- 
lars ;”’ also an order of the same date, drawn on the plaintiff, in favor of the defend- 
ant, by a third person, for $22:38, and directing the plaintiff to charge the same to 
the Cotton Mill; and an acknowledgment of the defendant, written on the back of 
the order, that he had “received the within as specified.” Held, that this was not 
sufficient proof of payment to take the case out of the operation of the statute of limi- 
tations. 


Assumpsit on a promissory note, dated May 24th 1837, 
given by the defendant to the plaintiffs, pavable on demand 
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The action was commenced on the 5th of December 1843, and 
the defendant relied on the statute of limitations. 

At the trial in the court of common pleas, before Warren, J. 
the plaintiffs gave in evidence the note described in their dec- 
laration, on which were two indorsements. ‘The first was this: 
“Received, December 7th 1837, fifty dollars.’ The second 
was as follows: “April 5th 1839. Received Cotton Mill 
order, in part, sixteen dollars and sixty cents.” Both these 
indorsements were admitted to be in the hand writing of one of 
the plaintiffs. 

The plaintiffs then offered in evidence the following paper: 
‘Messrs. Waterman & Vaughan. Wish you to pay Thomas E. 
Burbank twenty two dollars and thirty eight cents, and charge 
the Cotton Mill. April 5th 1839. James Jackson.” 

On the back of this order, and in the hand writing of the 
defendant, were these words: ‘“ Received the within as speci- 
fied. Thomas E, Burbank.” 

The plaintiffs offered no further evidence ; but they produced 
their books of account, which they alleged would show all the 
business transactions between them and the defendant, and 
offered them to the defendant to use on the trial. This offer 
the defendant declined. 

The court ruled, “ that upon this evidence it was not compe- 
tent for the jury to find a verdict for the plaintiffs, and instructed 
them accordingly.” A verdict was returned for the defendant, 
and the plaintiffs alleged exceptions to the said ruling and 
instruction. 

Eddy & Coffin, for the plaintiffs. As the indorsement made 
by the plaintiffs is not, by the Rev. Sts. c. 120, $ 17, “sufficient 
proof of the payment,” some other evidence thereof must be 
given to the jury; and that which was given would have war- 
ranted them in finding the payment which was indorsed. Shep- 
herd v. Currie, 1 Stark. R. 454. Porter v. Blood, 5 Pick. 57. 
1 Stark. Ev. 73, 74, 443. Greenl. on Ev. $$ 38, 44. 

W. Thomas, for the defendant. The evidence of payment, 
in this case, must be the same which would be required if no 
indorsement had been made; and on this view of the matter, 

30 * 
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the ruling of the court below was clearly right. See Hancock 
v. Cook, 18 Pick. 30. 

Dewey, J. The indorsements of payment on the note are 
clearly insufficient, in themselves, to take the case out of the 
uperation of the statute of limitations, being made by the pay- 
ees. Rev. Sts. c. 120, $17. This the plaintifls concede ; but 
they contend that the suplementary evidence establishes the 
fact of such payment by the defendant to them, and that this 
may avail them. ‘The inquiry then is, does the proposed evi- 
dence show any such payment on this note? The evidence, 
which was offered, shows that the defendant, on the 5th of 
April 1839, had in his possession James Jackson’s draft on the 
Cotton Mill for $22-38, which the defendant, by his receipt, 
acknowledged to have been paid. Does this latter fact warrant 
the legal inference that the sum of $16-60 was paid on the note, 
by the defendant, on the 5th of April 1839? It shows that 
the defendant had the means to make such payment. Such 
would also be the effect of any evidence that the defendant 
had in his possession that amount of money on that day. But 
does that show actual payment by the defendant? One test of 
this would be, to consider the effect of such evidence, upon the 
hypothesis that no indorsement had been made upon the note. 
Suppose the note had been produced at the trial, without any 
indorsement upon it, and the plaintiffs had relied solely on 
the draft, as evidence that a payment had been made on the 
note. Clearly this would have been insufficient. It is quite 
obvious that the whole strength of the plaintiffs’ case arises 
from their indorsement on the note of a partial payment, and 
that, without this indorsement, the draft would not furnish 
‘the requisite evidence. The argument arising from coincidence 
n time depends entirely upon the indorsement on the note. 
Without taking the entry of dates as true, the force and effect 
of this coincidence in time are lost. So the fact, that it was a 
payment by an appropriation of a part of the Cotton Mill order, 
wholly depends upon the correctness of the entry made by the 
plaintiffs. But the obvious policy and the provision of the 
statute of limitations are, that the payee of a note shall not 
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make evidence, to take the promise out of the statute, by an 
indorsement of payment on the note, by himself, or any one in 
his behalf. It is easy to perceive, that if the proposed evidence 
were admissible, it would furnish great facilities for giving effect 
to an indorsement made by the payee, under color of introdu- 
cing it as one link in the chain of evidence relied on by him to 
take his case out of the statute. We are apprehensive that a 
rule giving effect to such evidence would be liable to abuse, and 
would ordinarily be used to evade the statute provision, denying 
all legal effect, as evidence, to an indorsement made by the 
payee of the note. The recent legislation indicates that the 
policy of the legislature is, to give increased force and effect to 
the law of limitation of actions, and to require higher evidence 
of the renewal of promises that would be otherwise barred. We 
are satisfied that here was no sufficient evidence to warrant the 
jury in finding a payment on this note, by the defendant, within 
six years, and that the ruling of the court upon the point was 
correct. 

The further offer of the plaintiffs, to produce their books of 
account, does not vary the case, nor authorize any different 
result. 

Exceptions overruled. 


Lucy Tsomas vs. Joun Le Baron. 


When the signer of an unacknowledged deed, and one of the subscribing witnesses 
thereto, are dead, and the other subscribing witness, on being produced before a 
court of record, testifies that he has no distinct recollection of the matter, nor of 
his own hand writing, the court may examine other persons as to the hand writing 
of the grantor, and, if satisfied of its genuineness, may admit the deed to record; and 
such decision cannot be inquired into in a collateral manner, but is conclusive on 
the subject, unless fraud was practised on the court. 

An administrator’s deed of land, sold by him under a license of the probate court, is 
not rendered invalid by a misrecital of the time when the license was granted, if the 
deed contains also a recital of other facts, which show that the sale was made under 
the true license. 

4 judge of probate, to whom an administrator had applied for a license to sell the real 
estate of his intestate, while St. 1817, c. 190, was in force, ordered the administrator 
to give personal notice to al] persons interested in the estate, to appear at a certain 
day and show cause: On that day, the judge passed a decree granting the license, and 
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recited, in the decree, that the administrator had given personal notice to all persons 
interested in the estate, agreeably to the order, as was evident to him from due exam- 
ination: The administrator thereupon sold the land, and gave a deed thereof. Held, 
in a writ of entry brought by an heir of the intestate to recover the land, that as the 
time of personal notice was not prescribed by the statute, the court of probate was 
the proper tribunal to judge of the sufficiency of the notice, and that the decree of the 
judge was conclusive on all parties interested, including minors who did not show 
that they had no guardian when the notice was ordered. 

After the lapse of twenty four years from the time of the sale of an intestate’s rea] estate 
by his administrator, under a license from the judge of probate, granted while St. 1817) 
c. 190, was in force, the certificate of the judge, recorded with the grant of the Jicense, 
that the administrator had taken, before him, on the day the license was granted, “ the 
oath required by law to be taken by executors, administrators and guardians, previous 
to their selling real estate,” furnishes satisfactory evidence that the oath prescribed 
by that statute was duly administered. 

The notice which the statutes require to be given, by an administrator who obtains 
license to sell the real estate of his intestate, of the time and place of sale, is essen- 
tial to the validity of the sale; and in the absence of all evidence that such notice 
was given, no presumption will be made, within thirty years, that it was given. 


Wrir or entry, dated February 2d 1843, to recover pos- 
session of thirty acres of land in Middleborough, part of the 
farm formerly owned by Ehjah Thomas. The demandant 
claimed this land as an estate of inheritance from her father, 
Caleb Thomas, or her grandfather, Elijah Thomas. 

At the trial before Hubbard, J. it was proved that Elijah 
Thomas originally owned the land, and by deed, dated August 
28th 1817, acknowledged and recorded, conveyed to his son, 
Caleb Thomas, certain lands, including the demanded premises: 
That said Caleb died on the 15th of September 1818, leaving 
the demandant, his daughter, then about two years old: That 
in the deed aforesaid, it was stated that a lease of the conveyed 
premises was to be made to said Elijah, during his life: That 
said Elijah afterwards lived on the premises, and died thereon 
in February 1829: That the tenant and his family were in 
the house, on said premises, at the time of said Elijah’s death ; 
but that he and his family left the premises at said Elijah’s 
death. 

The tenant contended that the demandant, having elected to 
claim as heir of Caleb Thomas, her father, could not, in the 
progress of the cause, introduce evidence to show a title as heir 
of Elijah Thomas, her grandfather ; and he offered evidence 
that ailministration on the estate of Caleb Thomas was granted 
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on the 19th of October 1818, to Sylvanus Tillson; and that 
said Tillson, on the Sth of July 1819, petitioned the judge 
of probate for leave to sell so much of said Caleb’s real estate 
as would produce the sum of $800, for the payment of his 
debts ; and that the judge of probate, on that day, passed the 
following order: ‘“ Ordered, that the said Sylvanus Tillson give 
personal notice of his said petition, and this order thereon, to 
all persons interested in said estate ; and that said petition will 
be considered, and acted upen, at the court of probate to be 
held at Plymouth, on the third Monday of July instant, when 
and where they may appear and show cause,’ &c.: That 
said Tillson, at the foot of said order, made and signed the 
following return: “July 16th 1819. Pursuant to the above 
petition and order, I have notified all persons interested in the 
estate of Caleb Thomas, deceased, to appear and show cause, 
if any they have, why the prayer of said petition should not be 
granted: That on the 19th of July 1819, the judge of pro- 
bate passed the following order on the aforesaid petition: ‘ The 
said Sylvanus Tillson having given personal notice to all persons 
interested, agreeably to the order of this court, all which being 
made evident to me by due examination, therefore ordered, that 
the said Sylvanus Tillson be, and he hereby is, empowered to 
sell, and pass deeds to convey, so much of said deceased’s real 
estate, as shall produce the sum aforesaid. The said administra- 
tor to post notifications thirty days before the sale, account with 
me for the proceeds thereof, and be under oath as the law di- 
rects:” And that the following certificate was made and signed 
by the judge of probate, and entered on the probate records: 
“ Plymouth, ss. July 19th 1819. Personally appeared Sylva- 
nus Tillson, administrator on the estate of Caleb Thomas, late 
of Middleborough, in said county, deceased, and took the oath 
by law required of executors, administrators and guardians, 
previous to their selling real estate, to qualify him to sell the 
real estate of said deceased.” | 

The tenant then offered in evidence the deed of said Tillson, 
administrator as aforesaid, to Zenas Thomas, bearing date No- 
vember 5th 1819. This deed was never acknowledged. But 
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on the day before this cause came on for trial, the deed was 
presented to the court; and proof having been offered that said 
Tillson, the grantor, and one of the subscribing witnesses therete, 
were dead, and the other subscribing witness, a female, not 
recollecting the circumstances, and not being clear in regard to 
her hand writing, the court admitted evidence to prove the 
hand writing of said Tillson, and directed the clerk to certify 
the proof of the same; whereupon the deed was immediately 
recorded. 

The demandant objected to the admission of this deed in 
evidence to the jury, on the ground that the license to sell the 
estate, recited in the deed, was not the license proved to have 
been granted. The license granted was dated (as before stated) 
July 19th 1819. The deed recited a license granted on the 
third Monday of August 1819; but on examination of the 
records, no such license could be found. The tenant contended 
that this was a mere misrecital of the license, and that the true 
time might be proved aliunde ; and the demandant’s objection 
was overruled. 

The tenant then proposed to read said deed, (the demandant 
objecting,) without offering any evidence that the administrator, 
Tillson, gave thirty days’ public notice of the sale, as required 
by statute, by posting up notifications, or by printing a notifi- 
catiou, three weeks successively, in any newspaper ordered by 
the court that directed the sale. And the tenant relied on the 
lapse of time, and the recital in the deed, and the loss of the 
evidence of the notifications. But, as the demandant insisted 
on his objection to the deed, the tenant did not further press 
this point, but endeavored to show, by a witness, that he (the 
witness) was present at the sale, and recollected the notifi- 
cation. But the witness, on being called, had no recollection 
of being present at any such sale, or of having seen any adver- 
tisement thereof. 

The tenant then offered evidence to show that administration 
on the estate of said Sylvanus 'Tillson was granted in May 1822; 
and that administration on the estate of said Elijah Thomas, 
who died.in February 1829, was granted to William Nelson, 
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who, in April 1831, under an order of court, sold so much of 
said Elijah’s real estate as would produce $60, for the payment 
of his debts, and for charges, &c. The tenant also gave in evi- 
dence a deed made to him by said Nelson, administrator as 
aforesaid, dated December 10th 1831, in which five acres of 
the parcel claimed by the demandant in this suit were conveyed 
by metes and bounds. 

The tenant also offered the testimony of the aforesaid witness 
in regard to the possession of the premises ; and he testified that 
the tenant had been in possession twelve or thirteen years, but 
not ever since the death of Elijah Thomas. The demandant, 
to rebut this testimony, and to show the nature of the tenant’s 
possession, gave in evidence an agreement between the tenant 
and Abigail Thomas, widow of said Elijah, “ to improve the 
widow’s dower;” in which agreement, it was provided that a 
committee should “ fix the rent he should pay.”” ‘The demand- 
ant also proved that said Abigail sued the tenant for the use 
and occupation of the house and twenty acres of the land, and 
recovered judgment against him at the October term of this 
court, in 1842, 

The tenant offered no testimony as to the delivery of the 
said deed from Nelson to him; nor did he show in whose cus- 
tody it had been since it was executed ; but he again offered 
to give in evidence the deed of Tillson. The judge refused to 
permit that deed to goto the jury, and the tenant submitted 
to a verdict against him, subject to the opinion of the whole 
court upon the rulings at the trial. 

At the present term, the tenant moved for a new trial, upon 
the ground of newly discovered evidence as to the posting of 
notifications of the sale by Tillson. 

Coffin, for the tenant. The demandant must show her own 
title. If she claims under Elijah Thomas, Elijah’s deed to Caleb, 
in 1817, defeats that claim. If she makes claim under Caleb, 
the sale by his administrator, if proved, bars that claim. The 
effect of the deed by Tillson need not now be discussed, if the 
newly discovered evidence shall be found sufficient to entitle 
the tenant to a new trial. That deed, however, was: rightly 
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admitted to registry. It was within the discretion of the court 
to receive evidence of the grantor’s hand writing ; and that dis- 
cretion is not the subject of exceptions. See Rev. Sts. c. 59, 
$$ 14, 15. The misrecital of the date of the license was imma- 
terial. Any recital was unnecessary, and it may be regarded as 
surplusage. 

The delivery of the tenant’s deed from Nelson is to be pre- 
sumed, from his producing it in court, and from his possession, 
for twelve or thirteen years, of the premises therein granted. 
See Adams v. Frye, 3 Met. 109. 

Eddy, for the demandant. As the demandant was an infant 
until long after all the proceedings and conveyances relied on 
by the tenant, presumptions, which might avail the tenant in 
other cases, cannot operate against her. But in this case, where 
the conveyance of Tillson depended on the strict exercise of a 
naked authority granted to him, every prerequisite to the due 
exercise of that authority must have been shown by the tenant, 
even if the demandant had been of age at her father’s death. 
Knox v. Jenks, 7 Mass. 492. Williams v. Peyton, 4 Wheat. 79. 
The tenant has had-no adverse possession, but is a mere abator. 

The proof of the notice of the sale by Tillson was insuffi- 
cient. Hudson v. Hulbert, 15 Pick. 423. Ashley v. Bright- 
man, 21 Pick. 285. And the license to sell was not granted 
upon such notice as St. 1817, c. 190, required. See Smith 
v. Rice, 11 Mass. 507. Chase v. Hathaway, 14 Mass. 222 
Hathaway v. Clark, 5 Pick. 490. Loring v. Steineman, 1 Met. 
204. The oath of Tillson is not sufficiently stated by saying 
that it was “according to law.” Marsh v. Baneroft, 1 Met. 
497. And no delivery of the deed, within a year after the 
license, was proved. See Macy v. Raymond, .9 Pick. 285. 
Besides ; the license was not such as the deed recites, and the 
deed is, therefore, of no validity. 

Husparp, J. It was objected that the deed of Sylvanus 
Tillson was not properly admitted to record, and for that reason 
ought not to be received in evidence. ‘That deed bore date 
November 5th 1819, and was produced in this court, at the last 
May term, by a person interested in it, that the same might be 
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proved, for the purpose of having it recorded. The signer and 
one of the subscribing witnesses were dead. The other witness, 
a female, who was produced in court and examined, testified 
that she had no distinct recollection of the circumstances, nor of 
her hand writing. The presiding judge, upon this, admitted 
other witnesses to prove the hand writing of the signer, and being 
satisfied of its genuineness, he admitted the deed to record. We 
are of opinion that the judge, thus acting in his official capacity, 
was competent to decide on the question of fact, whether the 
deed was duly signed or not, and that the correctness of his 
decision cannot be inquired into in a collateral manner. It has 
so far the effect of a judgment, that it is conclusive on the sub- 
ject, where no fraud has been practised. 

A second objection to the deed of Tillson is the fact, that the 
license of the judge of probate to sell the estate was granted on 
the 19th of July 1819, but the recital in the deed is of a license 
granted on the third Monday of August 1819; that the sale is 
void, because it does not purport to have been made under the 
true license; and that the recital of the license is not mere sur- 
plusage, but that the party claiming under the deed is bound by 
it. This, we think, is merely a false description. There was, in 
fact, a license granted by the judge of probate, which gave 
authority to sell the estate; and there being other facts, which 
establish the sale to have been under the license of July 
1819, and that no other-could have been intended, we are ot 
opinion that it is not such a mistake and misrecital as vitiate 
the deed. For though the description is false in this particular, 
the deed contains the recital of other facts, which controls this 
false description, and establishes the sale, with sufficient certainty, 
as being made under the true license. See Dyer, 50 6. Foot 
v. Berkley, Carter, 150. Worthington v. Hylyer, 4 Mass. 205. 
Pierce v. Parker, 4 Met. 84. 

It is further objected, that there was no sufficient notice prior to 
granting the license for the sale of the estate, and therefore such 
license was insufficient and void. The St. of 1817, c. 190, $10. 
then in force, provided that no such license should be granted 
until after personal notice, or notice given by an advertisement, 
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three weeks successively, in such newspaper as the court should 

order, to all persons interested therein, of the time and place at 

which they might be heard concerning the same. When the 

time of notice was directed to be given by advertisement, the 

statute prescribed the length of time during which notice should 

be given ; but the time for serving personal notice was left to the 

discretion of the court. In the present case, the judge of pro- 

bate ordered personal notice to all persons interested in the 

estate. In pursuance of that direction, the administrator certi- 

fied, on the order, that he had notified all persons interested to 
appear and show cause why the petition should not be granted. 

And the judge, in his decree granting the license for sale, recited 

that the administrator had given personal notice agreeably to 

the order, as was ‘“‘ made evident”’ to him “ by due examina- 

tion.” As the statute did not prescribe the mode of proof of 
giving personal notice, nor require that the same should be 

recorded, it made the court, before which the petition should be 

presented, the tribunal to judge of the sufficiency of such notice ; 

and that judgment is binding on all parties interested, unless an 

appeal is taken from the decree. Here the judge has decided 
on the sufficiency of the notice. It is suggested that the party 

interested (the present demandant) was a minor, and so not 
affected by the order. But it not appearing that she had not a 
guardian, we do not feel bound to assume the fact that she was 

without a regular guardian, and that he was not notified. After 
such a lapse of time, the sufficiency of a notice, certified by a 
court competent to decide upon it at the time of receiving it, 
will not be questioned, without plenary evidence that the same 

was not in conformity to the requisitions of the statute, and that 
the party supposed to be aggrieved was not in a situation to 
avail herself of the right of appeal. On the subject of notice 

in the probate court, see the observations of the court in Marcy 

v. Marcy, 6 Met. 360. 

It was further argued, that the oath taken by the adminis- 
trator, prior to disposing of the estate, is not sufficiently recited 
in the proceedings, and therefore the sale under it cannot be jus- 
tified. The St. of 1817, c. 190, $11, prescribes the form of 
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the oath to be taken before the judge of probate, or before some 
justice of the peace, whose certificate thereof shall be returned 
to the judge of probate. In the present instance, the oath was 
taken before the judge of probate. The statute does not require, 
in express terms, that the same shall be recorded ; and we are of 
opinion that the certificate of the judge of probate, that the 
administrator appeared before him and took the oath by law 
required of executors, administrators and guardians, previous 
to their selling real estate, to qualify him to sell the estate, and 
which certificate was recorded with the grant of the license, is 
satisfactory evidence that the oath required by law was duly 
administered, and that this objection, at this period of time, 
cannot avail the party raising it. 

Another objection was taken to the deed, viz. that no evi- 
dence was offered to show that the administrator gave the notice 
required by the statute, prior to the sale. The Sts. 1783, c. 32, 
$1, and 1788, c. 66, $6, expressly require that thirty days’ 
public notice shall be given by the administrator, before making 
the sale, by posting up notifications of such sale in the town 
where the lands lie, as well as where the deceased person last 
dwelt, and in the two next adjoining towns, as also in the shire 
town of the county, or by a notification printed, three weeks 
successively, in such gazette or newspaper as the court that 
may authorize the sale shall order and direct. And the latter 
statute, and Sf. 1812, ¢. 24, also prescribe, that the affidavit of 
the administrator, or of some person employed by him to post 
up the notifications, taken before the probate court that directs 
the sale, and filed and recorded there, within eighteen months 
next following the sale, together with one of the original adver- 
tisements of the time, place, and estate to be sold, or a copy of 
it, shall be one mode of perpetuating the evidence; and also 
that the originals, or copies thereof from the register of the pro- 
bate court, shall be admissible evidence in any court of law. 
This is one mode of proof, and is prescribed for the conve- 
nience of persons acting officially, in making sales of estates 
belonging to others. But it does not preclude the party from 
proving it aliunde by competent evidence. On the trial, the 
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tenant relied on the lapse of time since the making of the deed, 
as satisfactory evidence that the requisitions of the law were 
duly observed, by the administrator, prior to the sale, without 
offering any evidence from the probate office that notice of the 
posting was filed there, as provided by the statute, or attempt- 
ing to prove, by any witnesses, that such notice was regularly 
given. As only twenty four years have passed since the mak- 
ing of the deed, those legal presumptions, which the law raises 
on the lapse of time, cannot, we think, be applied, in a case like 
the present, so as to dispense with the necessary proof that the 
legal formalities prescribed by the statute were complied with ; 
as the law has so strictly required that such notice shall be 
given, in order to the validity of a sale. To depart from the 
requisitions of the statute within the period of thirty years, and 
to dispense with all proof of notice, would not, we think, answer 
the ends which the law was designed to promote, namely, the 
integrity of sales made under orders of court, with which the 
rights of others are so peculiarly connected. And we think the 
ruling of the judge, in rejecting the deed for this cause, was 
correct. 

The counsel for the tenant having moved for a new trial, on 
the ground of the discovery, since the trial, of one of the origi- 
nal notices, of the administrator, of the intended sale, and of a 
witness who saw such notice posted in one of the places required 
by law, during the thirty days therein mentioned, the court grant 
the new trial, on the ground that such evidence is proper to be 
submitted to a jury; but without deciding whether proof of the 
posting of one such notice will be sufficient, without evidence 
that the other notices were also given. 

{In consequence of the granting of a new trial, no opinion is 
given upon a point raised, by the tenant’s counsel, at the argu- 
ment before the court in bench, but not started at nist prius, 
whether the demandant is not barred by St. 1817, c. 190, $ 12, 
from maintaining this action, on the alleged ground that more 
than five years have passed since the disability of the demand- 
ant, by reason of her minority, has been removed, before com- 
mencing the suit. That point may be raised on the further 
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trial of the case, if the party shall think it advisable. On the 
ground of the newly discovered evidence, the verdict is set 
aside, and a 

New trial granted. 


Howarp Wuirte & others vs. Leonarp Cuapp. 


When heirs agree that commissioners, who are appointed by a judge of probate to 
divide the real estate of their ancestor, shall assign the greater part to the eldest 
son, on his paying them such sums of money as the commissioners shall award, 
to make the partition just and equal, and the estate is so assigned, and they receive 
the money awarded to them, they thereby waive their strict legal rights, and can- 
not afterwards, when the rights of others are affected, avoid the division by showing 
that the estate might have been divided among all of them without great prejudice 
to the whole. 

When commissioners, appointed by a judge of probate to divide real estate among 
heirs, make a return, in which they set forth, by metes and bounds, the several 
tracts assigned by them to part of the heirs, and also specify the sums of money 
which they award to the other heirs, and all the parties are present and approve 
the division, and the judge certifies, upon the return, under his hand, that “ the fore- 
going division, having been duly considered, is hereby ratified and confirmed,” the 
division cannot afterwards be invalidated for want of a more formal and technical 
decree of division. 

When an unequal portion of real estate, which is ordered by a judge of probate to 
be divided among heirs, is assigned to one of them, and he is ordered to pay 
meney to the others, to make the division just and equal, although the division is 
voidable, even after a decree is passed, assigning the estate according to the 
division, if the money is not paid or secured, yet if the heirs to whom the money 
was ordered to be paid subsequently receive it, or security for it, or do other acts 
of record, or in pais, which they cannot avoid, they thereby ratify the division, and 
cannot afterwards avoid it. 


Writ or entry, dated April 7th 1844, to recover four undi- 
vided sixth parts of three parcels of land in Scituate, formerly 
part of the estate of Timothy White, and of which he died 
seized. 

At the trial before Hubbard, J. it was agreed by the parties 
that Timothy White died on the 5th of April 1824, leaving six 
children, namely, Timothy his oldest son, Almira, Catharine 
Oakman, Sarah, Howard, and Joseph who was a minor at the 
time of his father’s death. The four latter were the demand- 
ants in this action. 


The tenant, to maintain his defence, showed an application, 
31° 
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made to the judge of probate by one or more of the heirs of 
Timothy White, for a division of his real estate; and also 
offered in evidence a copy of the return of a division thereof, 
bearing date September 7th 1824, and signed by John B. Turner, 
Samuel A. Turner and Jesse Dunbar, purporting to be made 
‘“‘ pursuant to a warrant from the judge of the probate of wills for 
the county of Plymouth, after giving notice to all persons inter- 
ested,” and after taking a view of said estate, and “finding that 
it could not be divided into six equal parts without manifest 
injury to the whole.” In this return, the committee stated that, 
‘by the request of all interested,” they had “ divided the same 
as follows:” To Timothy White the homestead, containing 
about twenty acres ; also one acre back of the new house, and 
also the great pasture ; (with metes and bounds to each tract ;) 
“to have, hold and enjoy the same, on condition that he shall 
pay to his sister Catharine Oakman $524-29; to his brother How- 
ard White $524-29; to his brother Joseph White $219-29; 
to his sister Almira White $474:29; and to his sister Sarah 
White $279:29.” The sums above directed to be paid by 
Timothy to Catharine O. and Howard, were assigned to them, 
respectively, as their share of said estate. To Almira, Sarah 
and Joseph, severally, the committee assigned and set off certain 
other lands which belonged to said Timothy, their father, which 
fands, together with the sums directed as above to be paid to 
them, severally, by said Timothy, their brother, were stated to 
be the full share of each of them in said estate. 

The copy of this division was verified by the register of 
probate, who testified that it was duly recorded ; that he had 
examined the books in the probate office, and could not find 
on record any warrant for the division of said estate, but 
that a blank space for it had been left on the record; that 
he had also searched the files of the office, and could find 
no warrant on file; but that he found the original return of 
the committee who divided said estate. On this return was 
the following entry: ‘Plymouth, ss. September 7th 1824, 
The foregoing division of the real estate of Timothy White, 
deceased, having been sworn to as certified on the warrant, and 
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the same being duly considered, is hereby ratified and confirmed. 
Wilkes Wood; J. Probate.””» And underneath the same was 
‘the following agreement: ‘ We the subscribers do hereby agree 
to and approve the aforegoing division of the estate of Timothy 
White, deceased. Charles Turner, guardian to Joseph. Almira 
White. Timothy White. Sarah White. Catharine Oakman 
Howard White.” 

John B. Turner and Samuel A. Turner, two of the commit- 
tee who divided said estate, were called as witnesses, by the 
tenant, and they testified that Jesse Dunbar, the other member 
of the committee, was dead; that they well remembered making 
the division; that Howard White especially requested that his 
share should be set off to his brother Timothy ; that the other 
heirs wished that the farm should be assigned to him, as he bore 
the name of Timothy, and the estate had been owned by Timo- 
thy White, for six generations preceding him; that the division 
made by the committee was made known to the heirs; and that 
they all approved of it, and signified in writing, on the same 
paper, their agreement to the same. 

It was proved, or admitted, that Joseph White was a minor, 
when said division was made, and that Charles Turner was 
duly appointed his guardian on the Ist of June 1824. 

The tenant then offered to read to the jury the original di- 
vision of the estate, but the demandants objected thereto, on the 
ground that no evidence was given that Timothy White had 
paid the other heirs the moneys awarded to them for owelty of 
partition ; that no decree of partition had been made by the 
judge; and that the title to the real estate would not pass by 
virtue of such partition. The tenant then offered in evidence 
the deed of said Sarah (then Sarah Orcutt) and her husband, 
Gershom Orcutt, to John Thomas, dated January 24th 1825, 
acknowledged on the same day, and recorded May 27th 1825, 
of a part of the land assigned to her by said committee, and the 
further deed of said Sarah to her brother Howard White, dated 
August 6th 1831, and duly acknowledged and recorded, of the 
residue of the land set off to her on said division. 

The tenant also offered evidence that said Joseph White, after 
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he was twenty one years old, viz. on the 8th of June 1829, con- 
veyed to said Howard White, by deed duly acknowledged and 
recorded, that portion of real estate which had been set off to” 
said Joseph by said dividers. The tenant also offered in evi- 
dence a deed from said Timothy White, dated March 29th 
1825, and duly acknowledged and recorded, conveying to said 
Howard White an undivided piece of land and a dwelling-house, 
in payment of the share assigned to said Howard, and to be 
paid by said Timothy to him. The tenant also proved that 
said Sarah and Joseph had received the balance of their shares, 
and that said Catharine had received the whole of her share 
from said Timothy. And in regard to said Almira, to whom 
about four acres of land were set off, and to whom the sum of 
$474-29 was ordered to be paid by said Timothy, it was ad- 
mitted that she had received said land ; and it was testified by 
Juhn Damon, that he married said Almira, in January 1831, and 
that he and she make no claim to any part of the estate of said 
Timothy, now in possession of the tenant, but that he hada 
note, amounting to between three and four hundred dollars, 
which was given by said Timothy for said Almira’s share, in 
part, of her father’s real estate. 

The tenant also put ina mortgage deed of the demanded 
premises, made by Timothy White to Elisha James, dated 
April 30th 1842, duly acknowledged and recorded, to secure 
the payment of $2558-92, to which deed Howard White was 
a subscribing witness: Also an assignment of said mortgage 
deed, by said James, to the tenant, bearing date March 25th 
1843, duly acknowledged and recorded: Also the affidavits of 
said Howard White and of Nathaniel Clapp, dated March 27th 
1843, stating that the tenant, on that day, made open and 
peaceable entry in and upon the mortgaged premises, for con- 
dition broken, conformably to the statute ; which affidavits were 
duly recorded on the 29th of March 1848. 

The judge admitted in evidence the division made by the 
commitee, and also the abovementioned deeds, subject to the 
demandants’ objections thereto; and a nonsuit was thereupon 
entered by consent, to be set aside or confirmed by the whole 
court. 
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Coffin, for the demandants, 

W. Baylies & Eddy, for the tenant. 

Husparp, J. It is admitted, by both parties, that the judge 
of probate had a general jurisdiction in regard to the partition 
of real estate among the heirs or devisees of deceased persons, 
and that, upon a proper application to him, he could have law- 
fully directed a partition of the estate of Timothy White. It 
appears that there was a request to, him to have the estate 
divided among the heirs, and that a committee was duly 
appointed for that purpose, who notified, met, and heard the 
parties, and made a return of their doings. By this return, it 
appears that the estate could not be divided, and set off to all 
the heirs, without great injury to the estate, and that, by reason 
of it, they set off, in their partition, the greater part to the 
eldest son, Timothy, and directed him to make sundry pay- 
ments in money to the other heirs, for owelty of partition. 

It is objected to this partition, that it does not sufficiently 
appear that the estate could not be divided without great preju- 
dice to or spoiling the whole of it, and therefore the judge of 
probate ought not to have sanctioned the assignment made by 
the commissioners. See Hunt v. Hapgood, 4 Mass. 121. Smith 
v. Rice, 11 Mass. 507. But we are of opinion that it suffi- 
ciently appears, by the act of the heirs, that such an assignment 
to the eldest son was agreeable to their wishes.’ This, how- 
ever, does not apply to the share of Joseph White, one of the 
demandants, who was then a minor, and was represented by his 
guardian. While the statute is to be construed with a strict 
regard to its provisions, yet where the parties waive their rights, 
with a knowledge of what those rights are, they cannot after- 
wards insist upon them when the rights of others are affected. 
To parties thus consenting the maxim well applies, volenti non 
fit tyuria. 

It is contended also that this division is void because there is 
no decree of the judge making the partition. This objection is 
founded upon the following observations of the court in the case 
of Thayer v. Thayer, 7 Pick. 214: ‘The judge merely certi- 
fies that he approves of the report of the commissioners, and 
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one 


orders it to be recorded. We are inclined to think that, ina 
matter of so much importance, there ought to be a decree 
assigning the shares respectively, and that notice should be given, 
as contended for on the part of the petitioners. We do not, how- 
ever, decide these points, as many other estates, which have been 
already settled, might be affected by the decision.”” The language 
of the judge of probate, in that case, was as follows: ‘“ This re- 
turn being this day examined by me, I do approve thereof, and 
order the same to be recorded.” But in the present case, the 
decree of the judge is more definite. Itis this: ‘The foregoing 
division of the real estate of Timothy White, deceased, having 
been sworn to, as certified on the warrant, and the same being 
duly considered, is hereby ratified and confirmed.” The judge 
here certifies that the division is duly considered by him, and 
he ratifies and confirms it. Though there is no regular assign- 
ment of the several parcels according to the partition, yet it is 
a decree upon the return, and the parties being present and 
approving the same, we think the wantof amore formal and 
technical decree cannot now be held to invalidate the pro- 
ceedings. 

But an objection of a more weighty character is urged against 
this partition, to wit, that the heirs, to whom money was to be 
paid to equalize their shares, did not receive it at the time, nor 
did the son, to whom the assignment was made, give any suffi- 
cient security therefor, as required by the statute. ‘This point 
was fully considered by the court in the case of Newhall v. 
Sadler, 16 Mass. 122; and it was decided that such an assign- 
ment by the judge of probate, without requiring sufficient secu- 
rity of the heir, to whom the estate is assigned, for the payment 
of the money awarded to the other heirs, may be avoided by 
them without an appeal from the decree. Of the correctness 
of this decision we do not doubt. The effect of holding 
otherwise would be, that some of the heirs might be deprived 
of their estates, without any act of theirs, and without an ade- 
quate consideration. And if the case rested here, we could not 
confirm this partition. But the judge of probate having juris- 
diction of the subject, we consider that such a decree ts not 


OCTOBER TERM 1844. 371 


Coye & others v. Leach, Administrator. 


simply void, but only voidable, and therefore, in order to affect 
it, some steps must be taken by the heirs to set it aside; and so 
also, it not being void, they may confirm the same, either by 
matter of record, or in pais. And we are of opinion that the 
parties have ratified this partition by acts which cannot now be 
avoided by them. ‘They assented, at the time, to the terms of 
the partition, and they have since either received the money 
awarded to them by the assignment, or have accepted an equiv- 
alent therefor, which is a ratification. This was the case with 
the minor, after he came of age, as well as of the others. In 
‘regard to Mrs. Damon, one of the heirs, we think no advantage 
_can be taken, by either of these demandants, of the fact, as 
alleged, that she has not received the whole of the money 
assigned, though her right may not be relinquished. But the 
doings of the judge are only voidable, and will bind those who 


ratify them. 
Nonsuit confirmed 


Samoe, A. Coye & others vs. Potro Leacu, Administrator. 


A father seventy years old, and his daughter thirty three years old, being on board 
a steamboat that was lost at sea, both perished in the same calamity, and no 
special circumstances were known, which tended to prove that one died before 
the other. Held, that there was no legal presumption that either survived the 

, Other, but that it must be presumed that both died at the same instant. 


Tuts was an appeal from a decree of the judge of probate for 
the county of Plymouth, ordering distribution of the personal 
estate of Sylvanus Keith to be made, by his administrator, among 
his nephews and nieces, as his heirs at law. The case was 
submitted to this court on. the following agreed facts: 

“The said Sylvanus Keith, the intestate, and his only child, 
Caroline E. Coye, and her husband, George W. Coye, and their 
infant daughter and only issue, Caroline K. Coye, were on 
board the steamboat Pulaski, on her last voyage from Charles- 
ton to Baltimore, and perished at sea in the night of the 14th 
of June 1838, when said boat was lost: And after full inquiry, 
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no evidence can be obtained showing which of said persons died 
first, or which survived. 

‘It is further agreed, that the said Sylvanus Keith left no 
wife, and no heir in the ascending line, and that the distributees, 
named in said decree of the judge of probate, are the next of 
kin of said Sylvanus Keith, being his nephews and _ nieces. 
One of the appellants is administrator of the estate of the said 
George W. Coye, and the other appellants are the next of kin 
to the said Caroline K. Coye, being her uncles and aunts. 

_ Jt is further agreed, (if the age of said persons be material 
facts,) that on said 14th of June 1838, the said Sylvanus Keith, 
the intestate, was abo.t seventy years of age, the said George 
W. Coye about thirty seven or eight, the said Caroline KE. 
about thirty two or three, and the said Caroline K. about eight 
or nine years of age.” 

This case was argued, at a former term, by Eddy & Coffin, 
for the appellants, and by W. Baylies, for the appellee. The 
counsel cited the books which are referred to in the opinion 
of the court, and also Fearne’s Posthumous Works, 38 —72; 
2 Evans’s Pothier, 300 ; Hitchcock v. Beardsley, West, (Temp. 
Hardw.) 445; Greenl. on Ev. $ 30; Cro. Eliz..503; Colvin vy. 
Procurator General, 1 Hagg. Eccl. Rep. 92; Wright v. Nether- 
wood, 2 Salk. (Evans’s ed.) 593, note; Bradshaw y. Toulmin, 
2 Dick. 633 ;.3 Stark. Ev. 1236, note (c.) 

Dewey, J. This case presents a question of peculiar diffi- 
culty. ‘The parties admit the existence of certain facts, with 
the further statement of a want of all evidence on certain other 
points; which latter admission seems almost to render it imprac- 
ticable to decide satisfactorily as to the respective rights of 
the contending parties. The facts admitted are, that Sylvanus 
Keith, his only daughter, Caroline E. Coye, with her husband, 
George W. Coye, and their only child, Caroline K. Coye, were 


on board the steamboat Pulaski, on a voyage from Charleston . 


to Baltimore, when the boat was lost, and they all perished at 
sea, on the 14th of June 1838. The parties then agree the 
further fact, that no evidence can be obtained tending to show 


which of said persons actually survived. This statement, thus- 
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assented to, precludes all aid that might have been derived 
from any evidence of the circumstances attending the destruc- 
tion of the boat, the position of the persons in the same, or any 
fact connected therewith, raising any presumption of survivor- 
ship. Had there been any circumstances, however slight, bear- 
lag on these points, they would have been material, as from 
slight circumstances, inferences of fact might have been drawn, 
which would materially affect the question before us. The‘case, 
however, is barren of all evidence upon these points, and is to be 
settled without aid from them. We are, therefore, brought 
directly to the inquiry, whether, in the case of several persons 
perishing at sea in one common disaster, the question of sur- 
vivorship can be settled by any legal presumptions deduced from 
the single fact of difference in age and sex. 

By the civil law, Mrs. Coye, the daughter of Mr. Keith, would 
be presumed to have survived her father, as the child, if above 
the age of puberty, is presumed to have survived the parent. 
Greenl. on Ev. $ 29. Dig. lib. 34. tit. 5. But no such doc- 
trine has any sanction in our system of jurisprudence, either 
as a principle of the common Jaw, or enacted by legislative 
authority. 

By the Code Napoleon, Book III. tit. I. c.1, articles 720, 721, 
722, it is provided, that where several persons perish by one and 
the same accident, so that it is not possible to ascertain which 
of them died first, the presumption as to survivorship is to be 
determined by the circumstances of the event, and, in the 
absence of all such evidence, by the age and sex of the persons. 
Art. 721. “If those who perished together were under fifteen 
years, the eldest shall be presumed to have survived. If they 
were all above sixty, the youngest shall be presumed to have 
survived. If some were under fifteen years, and others more 
than sixty, the former shall be presumed to have survived.” 
Art. 722. “If those who perished together were of the age of 
fifteen years complete, but less than sixty, the male is always 
presumed to have survived, where there is equality of age, or 
the difference which exists does not exceed one year. If they 
were of the same sex, the presumption of survivorship, which 
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gives rise to succession according to the order of nature, must 
be admitted; thus the younger is presumed to have survived 
the elder.” | 
These are clearly arbitrary rules, as, in the nature of things, 
a week or day less than the respective ages named would not 
usually, in any degree, affect the ability of the party to sustain 
and prolong life in case of exposure by shipwreck. Such rules 
being thus arbitrary in their character, to some extent, would 
seem to require a legislative sanction; and it may be expedi- 
ent and proper to provide, by a legislative act, for cases of this 
character and description. But, without such legislation, we do 
not fee] authorized to adopt any fixed period of age, as decisive 
of the question of survivorship of those who perish in a com- 
mon disaster, and where no facts or circumstances are known, 
that would aid in deciding the point of survivorship. To a cer- 
tain extent we might well go, in applying the principle as to 
disparity of age. Thus it would be proper and reasonable to 
hold that one of middle age, and in the full vigor of life, would 
ordinarily survive a mere infant, or child of very tender years; 
and the same would be alike true as to such person and ing 
man well stricken in years. | 
We therefore should probably have no difficulty, in the vesee 
case, in disposing of the question of the survivorship of Caroline 
K. Coye, the granddaughter of Mr. Keith. Her age and strength 
were less adapted to sustain her, in the continuance of the strug- 
gle for life, under this peril, than those of her mother or her 
grandfather, and might be so held without resort to any arbitrary 
rule as to a precise point of time in the age of the parties. But 
when we approach the case of Caroline E. Coye, and are asked 
to find that she survived her father, Mr. Keith, we find, on the 
one hand, the age of Mrs. Coye to have been somewhat more 
favorable to her survivorship, though far less decisive than in 
comparison of her case with that of her infant daughter. But 
we have the opposing circumstance, that she was of the weaker 
sex; and thus one presumption operates to neutralize the other, 
and the known facts fail to present a case of controlling pre- 
sumption in favor of either. The case stated, then, stands thus: 
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Sylvanus Keith and his daughter, Mrs. Coye, perished in the 
same disaster. °. No fact is shown giving the least indication that 
either party, from the nature of the accident or the position of 
the parties, had any advantage over the other for protracting 
life. Nothing is shown of their peculiar capabilities arising 
from personal strength or vigor. Nothing indeed is put into the 
case, to control it in favor of either, besides age and sex ; and 
these, as already remarked, are not decisive tests in the present 
case. In truth, there is nothing in the case to show that either 
the father or the daughter survived the other. The evidence 
in the case, upon the facts stated by the parties, fails to show 
that the estate, of Sylvanus Keith ever vested in Caroline EK. 
Coye, his daughter. To effect this, it was necessary that she 
should have survived her father. We do not feel authorized to 
say that this fact is satisfactorily established. For aught that 
appears in the present aspect of the case, they may both have 
perished together. This being so, and no arbitrary presump- 
tion being authorized by law in such cases, arising from age or 
sex, the consequence is, that those who seek to enforce their 
rights, as heirs at law of Caroline E. Coye, must fail in establish- 
ing their right to a distributive share in the estate of Sylvanus 
Keith. As to the granddaughter, Caroline K. Coye, the evi- 
dence of her survivorship is inferior to that of her mother, and 
no claim can be sustained through her. 

The general question arising in the present case has been 
somewhat considered in the English common law courts, and 
also in the courts of chancery ; but more frequently in the pre- 
rogative courts. And the decisions in those courts seem to 
favor the view we have taken of the present question. The 
question arose in 2 W. Bl. 640, in the case of General Stanwix, 
who, together with his wife and daughter, perished while on a 
voyage at sea, the vessel having never been heard from, and no 
evidence produced of the circumstances of her loss. The case 
Was never decided, it being compromised, (as is said by Sir 
William Scott,) at the recommendation of Lord Mansfield, who 
said “ there was no legal principle on which he could decide it.” 
2 Phillim. 268.° In Mason v. Mason, 1 Meriv. 308, where the 
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testator, a middle aged man, had embarked with his son, at 
Bengal, on board the Calcutta, on a voyage to England, and the 
ship was lost on her homeward voyage, and all on board per- 
ished, the Master of the Rolls held that the rules of the civil 
law had not been adopted in such cases, and that he could not 
see how any presumption could be raised as to who survived. 
He refused to find that the son survived, but directed an issue 
to be framed, and sent to the jury, to find whether the son was 
living at the death of the testator. In Taylor v. Diplock, 2 
Phillim. 261, where husband and wife perished on board a ship 
which was wrecked, and where there was no satisfactory evi- 


dence as to survivorship, or any circumstances shown, of a 
decisive character, as to the ability of the several persons ’to sus- 
tain a peril, it was held that it must be assumed that the hus- 
band and wife both perished at the same moment. 

In Stllick v. Booth, 1 Younge & Collyer Ch. Rep. 121, it 
was held that, where two persons die by the same accident, and 
there are no special circumstances in evidence, from which it 
may be presumed that one died before the other, the law of 
England will draw that presumption from general circumstances, 
such as the comparative health, strength, age or experience of 
the parties. 

In Selwyn’s case, 3 Hagg. Eccl. Rep. 748, where husband 
and wife perished together at sea, and no circumstances of the 
disaster were known, showing any advantage on the part of 
either, the court said, “in the absence of clear evidence, it has 
generally been taken that both died at the same moment.” 

These cases strongly confirm the view we have taken of the 
naked question now presented to us, and unaccompanied by 
any circumstances that might authorize us to raise a presump- 
tion in favor of the survivorship of either the father or daughter. 
The age is the only circumstance relied upon by those claiming | 
“in the right of the daughter; but that is supposed to be con- 
trolled, or at least so far neutralized, by the sex of the father, | 
as to leave the case without proof, warranting the presumption 
that the daughter survived the father. 

After much consideration of the question, and fully impressed 4 
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with the difficulties attending it, the court have come to the 
result, that the distribution of the personal estate of the late 
Sylvanus Keith, now in the hands of his administrator, is to be 
made in favor of his nephews and nieces, as his heirs at law, 
to the exclusion of those persons who claim the same as heirs 
either of Caroline E. Coye or Caroline K. Coye. 

Decree affirmed. 


Epwarp C. Jones vs. Gipton Howuanp & others. 


If a party who fears or believes himself insolvent, but does not contemplate stoppage 
or failure, and intends to keep on, and make his payments, and transact his busi- 
ness, hoping that his affairs may be thereafter retrieved, and in that state of mind 
makes a sale or payment, without intending to give a preference, and as a meas. 
ure connected with going on in his business, and not as a measure preparatory to, 
or connected with, a stoppage in business, such sale or payment is not void, as 
made “in contemplation of bankruptcy,” within the meaning of the second section 
of the: United States bankrupt act of 184], though he immediately afterwards 
becomes bankrupt. 


Tuts was an action of trover, brought by the assignee of 
William H. Stowell, a bankrupt, to recover the value of two 
specified quantities of oil, conveyed to the defendants by said 
Stowell. The action was founded on the second section of 
the United States bankrupt act of 1841, which provides that 
all “ payments, securities, conveyances or transfers of property, 
or agreements made or given, by any bankrupt, in contemplation 
of bankruptcy, and for the purpose of giving any creditor, &c. 
any preference or priority over the general creditors of such 
bankrupt, shall be deemed utterly void, and a fraud upon this 
act; and the assignee under the bankruptcy shall be entitled to 
claim, sue for, recover and receive the same, as part of the assets 
of the bankruptcy.” 

At the trial before Wilde, J. a witness, who had been Stow- 
ell’s clerk from October 3d 1836, to April 23d 1842, testified 
that Stowell’s business had been various and extensive; that 
(among other business) he made purchases of oil, in the winter 


of 1841 —2, amounting, in the whole, to $50,000; that the price 
a2 * 
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of oil fell from 94 cents to 75 cents per gallon, in the spring of 
1842; and that, in other respects, Stowell’s losses were heavy: 
That on the 8th of March 1842, a lot of oil was sold by Stowell 
to the defendants ; that the witness took an account of it and 
marked it; that it was rolled from Stowell’s candle house into 
his shed, for the defendants ; that on the 19th of said March, a 
portion of the shed was hired by the defendants, where the oil 
that was sold to them was stored for them: That on Saturday, 
the 23d of April 1842, the witness went to Stowell’s counting 
room, and Stowell there handed to him a package directed to 
Ek. M. Robinson, one of the defendants, and requested the wit- 
ness to deliver it, saying that Robinson would call for a lot of 
oil which he (Stowell) had sold to the defendants; and that he 
(Stowell) “should have to stop that day ;”’ that he directed the 
witness to take an account of the oil and deliver it; that the 
witness soon after saw Robinson, and handed him the package ; 
that when it was opened, he saw some paper in it, and heard 
Robinson say’ ‘‘ he was surprised that Stowell had got to stop: ” 
That Robinson and his clerk called, in about an hour, and they 
and the witness went to the shed, and took an account of a lot 
of oil there ; that Robinson had bills of two lots of oil, one of 
which was sold to the defendants, and his clerk and the witness 
called off the gauges from the casks, and Robinson checked the 
_ bills; and that, on the same’ forenoon, Robinson brought to 
Stowell’s counting room certain notes of Stowell to the defend- 
ants, with the names erased, which the witness put into the 
drawer without examining them. 

There was testimony, that Stowell had met his payments reg- 
ularly, in March and April, to the day when he stopped. And 
various other testimony was offered by the plaintiff, with the 
books of Stowell, to show his actual insolvency prior to March 
1842. , 

The defendants called Stowell as a witness, who testified that 
he had been in business about seven years; and he stated 
the nature and extent of his business, and his gains and 
iosses. He stated that he opened a new set of books in 1840, 
and then believed himself solvent; that he afterwards took 
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no account of his business and made no trial balance; that 
his credit was extensive and good, and better in the winter 
of 1841 —2 than it had ever been before; that he then pur- 
chased oil largely, on long time, and at high prices, of sundry 
merchants of New Bedford, and elsewhere ; that between March 
Ist and April 23d 1842, his payments were about $40,000 ; 
that in the spring of 1842, his business went on as usual ; that he 
had made no examination into his affairs, but believed himself 
solvent ; that he called on the defendants early in March, and 
stated to them that he feared he should be disappointed in the 
remittances which he expected from New Orleans and elsewhere ; 
that he should be able to meet his payments to them in April, 
but thought he should want some accommodation in March ; 
that after several interviews, the defendants proposed to pur- 
chase of him oil enough to pay the notes coming due to them 
in March, and told him they should want the April payments 
met; that on the 8th of March, a bargain and sale were made 
of a quantity of oil sufficient to pay the notes coming due in 
March, at the price of 75 cents per gallon; that on the 19th of 
March, the oil was marked, an account taken with the de- 
fendants, and the oil rolled for them into his shed, a part of 
which was let to them, at $5 per month, to store it in; and 
that the oil was removed to the defendants’ place of business, 
on the 11th of April; that he regarded this sale as an accom- . 
niodation to him; that he had no intention of preferring them ; 
that he expected to go on with his business, and believed him- 
self solvent ; that he did in fact go on, meeting all his engage- 
ments for March without difficulty; that the remittances and 
funds, upon which he relied, did not come to hand as expected, 
and that, early in April, he again called on the defendants, 
and told them he should want some accommodation from them ; 
that he offered them drafts on the South in payment of the 
notes coming due to them; that after some interviews with 
them, they proposed to him to buy oil of him, as had been 
done in March, sufficient to pay the notes coming due in April 
and May; that he declined making any arrangements for the 
May notes, telling the defendants that he should be able to 
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meet those notes; that on the 4th of April, a bargain and 
sale were made, at 75 cents per gallon, of oil enough to pay 
the April notes, $4000 of, which were then falling due ; that 
he expected oil would rise in the autumn, and_ stipulated 
with the defendants that he should have the privilege of pur- 
chasing from them the same quantity, at the same price; 
that part of the oil was then in his cellar, and part in the 
process of manufacture; that some days afterwards, it was 
rolled, as manufactured, into his yard, and that about a week 
before his failure, an account was taken of it by him, for the 
defendants, and it was placed in the shed where the other 
had been stored ; that this transaction was an accommodation 
to him, and that he, at that time, had no expectation or inten- 
tion of failing; that he expected to go on with his business, and 
did not mean then, or at any time, to prefer the defendants, 
and had no motive so to do; that he went on making his pay- 
ments in April; that about ten days before he stopped, he 
began to fear that he might not be able to get on, but believed’ 
himself fully solvent, and continued his business, hoping for the 
remittances, and looking for better times; that he made his 
payments on Friday, April 22d, but was disappointed in receiv- 
ing aid from Boston to enable him to pay the amounts coming 
due on Saturday, April 23d; that he found, on Friday night, 
that he must stop on the next day, but he fully believed himself 
solvent and able to pay all his debts; that on Saturday morning, 
he directed his clerk to take to the defendants the bills of the 
oil which. had been sold on the 4th of April, and a letter in 
which he stated to them that he must stop on that day ; that, in 
this last sale, he had no intention to prefer the defendants, as he 
believed that all his creditors would be paid; that it was not 
until after fourteen hours’:examination of his books, on the 24th 
of April, that he knew himself insolvent, or had reason to think 
himself so. 

Other evidence was offered by the defendants, with a view of 
corroborating the testimony of Stowell. 

Upon this evidence, the defendants’ counsel prayed that the jury 
might be instructed as follows; 1. That if, on the 8th of March 
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Stowell feared or believed himself insolvent, but did not con- 
template stoppage or failure, and intended to go along as far as 
he might, and make his payments, and transact his business, 
hoping that his affairs might be thereafterwards retrieved, and 
in that state of mind, made the sale or payment of that day, as 
a measure connected with going on in his business, and not as 
a measure preparatory to, or connected with, a stoppage in busi- 
ness, then the sale or payment on the 8th of March was not a 
sale or payment made in contemplation of bankruptcy, within 
the meaning of the act. 2. That if the contract of sale, on which 
the last oil was delivered, was made, on the 4th of April, abso- 
lutely and unconditionally, and never rescinded nor abandoned, 
and the parties within a reasonable time, and with all reasona- 
ble expedition, proceeded to execute the same, and if, upon the 
4th of April, the bankrupt did not think himself insolvent, nor 
contemplate insolvency, or bankruptcy, or preference, then, al- 
though on the 23d of April, when the contract was executed 
by delivery, Stowell believed himself insolvent, the sale or pay- 
ment would not be in fraud of the bankrupt act. 

But the judge refused so to instruct the jury, and instructed 
them as follows: ‘That the case turned upon the second section 
of the bankrupt law ; that the plaintiff must prove three things 
to the satisfaction of the jury, as contended for by the defend- 
ants’ counsel, to bring himself within the provisions of that 
section and to maintain the action: Ist. That Stowell was 
insolvent at the time he made the sales or transfers of the oil 
to the defendants: 2d. That he knew or believed he was insol- 
vent at those times: And 3d, that he made them for the pur- 
pose of preferring the defendants ; and if he knew that he was 
insolvent at the time, they might infer from that fact, that he 
made the transfer for the purpose of preferring them ; that if he 
knew or believed himself to be insolvent, he must be supposed 
to intend the natural result of his act ; that if he made a transfer 
of a large quantity of oil, he must have known that it would 
operate as a preference ; that the plaintiff undertook to show 
his insolvency, of which there was no doubt, and that he knew 
it, which was denied ; that it was for them to judge, upon all 
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the evidence, whether they were satisfied that he knew it. The 
judge further instructed the jury in respect to the last transfer 
of oil, the delivery of which was made on the 23d of April, that 
if Stowell formed the intent to sell it to the defendants on the 
Ath, and on the 23d, in order to keep his word, completed it, 
the intent related back to the 4th; but if he then knew that he 
was insolvent, and completed it from that motive, and also fo. 
the purpose of giving a preference to the defendants, that is, 
from the two motives combined, or from the last motive only, 
the plaintiff would be entitled to recover. 

The jury returned a verdict for the plaintiff, which the de- 
fendants moved might be set aside, because of the instructions 
given to the jury. The defendants also moved for a new trial, 
on the ground that the verdict was against the weight of the 
evidence. 

The argument was had at the last October term. 

Choate & Eliot, for the defendants. 

Coffin § Colby, for the plaintiff. 

Hussarp, J. This case turns upon the fact, whether the 
respective sales to the defendants by Stowell, which the plain- 
tiff seeks to avoid, were made in contemplation of bankruptcy, 
and with the view of giving the defendants a preference over 
his general creditors, or whether they were made with an hon- 
est intent, in the transaction of his business, and not in contem- 
plation of bankruptcy. The question presented in the case 
grows out of the instructions of the presiding judge on commit- 
ting the cause to the jury; and in considering the subject, it is 
not necessary to recite the facts as they appeared on the trial. 

The instructions to the jury, were embraced in the three fol- 
lowing propositions, which the judge charged them it was neces-. 
sary for the plaintiff to prove, to entitle himself to a verdict : 
Ist. That Stowell was insolvent at the time he made the sales 
or transfers of the oil to the defendants: 2d. That he knew 
or believed he was insolvent at those times: 3d. That he made 
them for the purpose of preferring the defendants. Under this 
last head, the judge instructed the jury that, if Stowell knew he 
was insolvent at the time, they might infer from that fact, that 
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he made the transfer for the purpose of preferring the defend- 
ants: ‘That if he knew or believed himself to be insolvent, he 
must be supposed to intend the natural result of his act: ‘That 
if he made a transfer of a large quantity of oil, he must have 
known that it would operate as a preference: That the plain 
tiff undertook to show Stowell’s insolvency, of which there was 
no doubt, and that Stowell knew it, which was denied by the 
defendants ; and that it was for the, jury to judge, upon all the 
evidence on both sides, whether they were satisfied that he 
knew it. 

The cause has been elaborately argued, and the leading au- 
thorities, being principally the adjudged cases in England, com 
mencing with the decisions in the time of Lord Mansfield, and 
coming down to the present day, have been cited. And though 
the late bankrupt law of the United States is different, in its 
provisions, from the English statutes, in respect to payments 
and transfers of property declared to be void, yet the English 
decisions throw much light on the language of our statute, which 
was probably in part framed by incorporating into it the princi- 
ples of those decisions 

The provision of St. 1 Jac. I. c. 15, $ 2, was, that every per- 
son using the trade of merchandize, who should “ make, or cause 
to be made, any fraudulent conveyance of his lands, tenements, 
goods or chattels, to the intent, or whereby, his creditors shall 
or may be defeated-or delayed for the recovery of their just and 
true debts, shall be accompted and adjudged a bankrupt.” But 
the words of the United States bankrupt act of 1841, § 2, 
are, that ‘all conveyances or transfers of property, in contempla- 
tion of bankruptcy, and for the purpose of giving any creditor, 
&c. any preference or priority, d&c., shall be deemed utterly 
void, and a fraud upon this act.” This phrase, “in contemplation 
of bankruptcy,” is in common use in the English reports ; but 
Gibbs, C. J. in Fidgeon v. Sharpe, 5 Taunt. 541, said, “ with: 
respect to this doctrine of contemplation in cases of bankruptcy, 
we have nothing, either in the common or statute law, to show 
what it is. The cases in which this doctrine was introduced 
make it depend upon the quo animo.” 
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It is unnecessary to review the various cases in which the 
subject is discussed ; but the later ones state the doctrine, as 
now received in the courts of Westminster Hall, distinctly. In 
Morgan v. Brundrett, 5 Barn. & Adolph. 297, Patteson, J. 
says, “the recent cases have gone too great a length. They 
seem to have proceeded on the principle, that if a party be 
insolvent at the time when he makes a payment or a delivery, 
and afterwards become bankrupt, he must be deemed to have 
contemplated bankruptcy at the time when he made such pay- 
ment; but I think that is not correct; for a man may be 
insolvent, but yet not contemplate bankruptcy.” And Parke, J. 
says, “‘ the meaning of those words” (in contemplation of bank- 
ruptcy) “I take to be, that the payment or delivery must be 
with intent to defeat the general distribution of effects which 
takes place under a commission of bankrupt. It is not suffi- 
cient that it should be made (as may be inferred from some of 
the late cases) in contemplation of insolvency. These cases, I 
think, have gone too far.” 

The cases referred to, as carrying the doctrine too far, are 
Pulling v. Tucker, 4 Barn. & Ald. 382, and Poland v. Glyn, 
2 Dowl. & Ryl. 310. In the last of these, Bayley, J. says, 
‘‘T take the general rule of Jaw upon this subject to be, that a 
voluntary payment to one creditor, under circumstances which 
must reasonably lead the debtor to believe bankruptcy probable 
(not inevitable ; for I do not think it necessary the rule should 
go that length,) is a fraud upon the other creditors, within the 
meaning of the bankrupt laws, and that money so paid may be 
recovered by the assignees, when a bankruptcy has taken place.” 
And in the other case, Abbott, C. J. after speaking of what was 
submitted to the jury, says, “ indeed, if it were material that 
the deed should have been executed in contemplation of bank- 
ruptcy, there is very strong evidence to show that it was so done 
in this case; for the bankrupt, being in insolvent circumstances, 
conveys his real estate to certain persons as a security for debts 
then due, or any other debts which might accrue due. Such a 
deed, given under such circumstances, would make bankruptey 
inevitable ; and a man must be supposed to contemplate the 
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consequence of his own acts.”’. See also Flook v. Jones, 4 Bing. 
20, an! Arnold v. Maynard, 2 Story R. 349. The objection 
to the doctrine drawn from these cases is, that the design to give 
the preference, in fraud of the law, is directly inferred from the 
mere fact of the insolvency; whereas such fact does not neces- 
sarily prove a contemplated bankruptcy. 

The doctrine, we think, is correctly and clearly laid down by 
Gibbs, C. J. in the case of Itdgeon \v. Sharpe, 5 Taunt. 545. 
He observes that “the general effect of the statutes on the 
subject of bankrupts is, that all payments made before bank- 
ruptcy are legal and valid; but a certain class of cases has 
arisen, in which certain payments have been supposed to be 
made in fraud of the bankrupt laws, and are, therefore, fraud- 
ulent and void. But I find in all the cases, from Fordyce’s * 
to the present, the fact found, that the act was done in fraud 
of the bankrupt laws. It must be an act, then, not only that 
in effect contravenes the bankrupt laws, but it must be done 
with intent to contravene them, and in contemplation of bank- 
ruptcy. The innocence or guilt of the act depends, then, on 
the mind of him who did it; and it cannot be in fraud of the 
bankrupt laws, unless the actor meant it should be so.” See 
also Hartshorn v. Slodden, 2 Bos. & Pul. 582. Gibbins v. 
Phillipps, 7 Barn. & Cres. 529. Atkinson v. Brindall, 2 Bing. 
N. R. 225, and 2 Scott, 369. Belcher v. Prittie, 10 Bing. 408. 

The result of these cases is the drawing of a distinction 
between an actual insolvency and a contemplated bankruptcy ; 
between the payment of a just debt in the course of business, 
though insolvency exists and is known to the insolvent, and the 
design to give a preference, in view of stopping payment. And 
in view of all the authorities we hold the law to be this; that 
though insolvency in fact exists, yet if the debtor honestly 
believes he shal] be able to go on in his business, and, with such 
belief, pays a just debt, without a design to give a preference, 
such payment is not fraudulent, though bankruptcy should alter- 
wards ensue. And on the other hand, if the debtor, being in- 

* Fordyce’s case is reported in 1 Cooke’s Bankrupt Laws, (8th ed.) 531. 
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solvent, and knowing his situation, and expecting to stop pay- 
ment, shall then make a payment or give security to a creditor 
for a just debt, with a view to give him a preference over the 
general creditors, such payment or giving security is fraudulent 
as against the creditors, and property that is transferred, in mak- 
ing such payment or giving the security, may be recovered by 
his assignee ; and the debtor will not be entitled to a discharge 
under the statute. It rests upon the intent with which the act 
was done; and the intent is to be proved, as a fact, either by 
direct evidence, or as the necessary and certain consequence of 
other facts clearly proved. 

In respect to the charge of the judge, in the case at bar, it 
will be found, when carefully examined, to express the opinion 
that the fact of insolvency being proved, and a knowledge of it 
on the part of Stowell, the debtor, the jury were bound to infer 
the intention of Stowell to make a fraudulent preference ; 
because he must be held to have intended the natural result of 
his act ; and, consequently, that his act was in fraud of the bank- 
rupt law. This direction, though in accordance with the opin- 
ions of the court in Poland v. Glyn and Pulling v. Tucker, is, 
we think, broader than is warranted by the cases of Fidgeon v. 
Sharpe, Morgan v. Brundrett, and Atkinson v. Brindall, which, 
as before observed, we think, lay down the law correctly. 

The charge assumes, as a fact, the very thing which is to be 
proved, namely, the zntent which actuated the debtor, at the 
time of making payment; whereas insolvency may be known 
to exist, and yet the debtor, though compelled to make sacrifices, 
be determined to go on with his business, and not yield to the 
pressure, and thus make payments without any intention of 
giving a preference in contemplation of bankruptcy. Such 
instances are not of very rare occurrence ; and such intent 
should have been more freely submitted to the jury. 

[t is said that a man must be supposed to intend the natural 
result of his act. But this remark, though often treated as an 
axiom, is by no means an infallible proposition. The result is not 
always evidence of the supposed intent. When we look back 
upon events that have happened, we stand in a different posi- 
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tion; we behold with a clearer vision, as we embrace within 
our glance the beginning and the end, the act and the conse- 
quence. But the man who is doing the act may contemplate 
a very different result. His judgment may be biased by his 
wishes, and sanguine feelings may be the cause of overlooking 
difficulties, which to a more quiet temperament might appear 
insurmountable. Disappointments also may take place, which 
were not anticipated. The experience of others is rarely a 
guide to an embarrassed man, and he goes on with the hope of 
relief, even against hope. To infer, therefore, a design to give 
a preference to a favored creditor, and in the immediate expec- 
tation of bankruptcy, from the mere fact of insolvency, is by no 
means a certain inference, nor such as the jury would be neces- 
sarily bound to draw from the debtor’s knowledge of his insol- 
-vency. The evidence must also go further, and establish, as a 
fact, the design to give the renee —a fact too important to 
be left upon conjecture. 

The instruction requested by the counsel for the defendants 
was substantially correct. With some slight modification, it 
may be stated as follows: ‘That if, on the 8th day of March, 
Stowell feared or believed himself to be insolvent, but did not 
contemplate stoppage or failure, and intended to keep on and 
make his payments, and transact his business, hoping that his 
affairs might be thereafterwards retrieved, and, in that state of 
mind, made the sale or payment of that day, without intending 
to give a preference to the defendants, and as a measure con- 
nected with going on in his business, and not as a measure pre- 
paratory to or connected with a stoppage in business, then the 
sale or payment on that day was nota sale or payment madc 
in contemplation of bankruptcy, within the meaning of the act. 

It is insisted by the counsel for the plaintiff, that the case of 
Arnold vy. Maynard, 2 Story R. 349, is directly in point, to sus- 
tain the instructions which were given to the jury. And it is 
true that the reasoning there does go to support the cases which 
the later English authorities say have carried the doctrine of 
contemplation of bankruptcy too far. But the case itself, though 
with some features of similarity, is founded upon a very differ- 
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ent statement of facts, and in which the design to give the pref- 
erence is not drawn into doubt; and the answers to the ques- 
tions referred to the court do not advance a doctrine different 
from that which we think is correct. 

A similar question has arisen before the United States district 
court in Vermont. Jn the matter of Pearce, 6 Law Reporter, 
261, the learned judge held that “it is not a necessary and legal 
inference, that a conveyance was made in contemplation of bank- 


ruptcy, merely because the debtor was insolvent at the time; — 


but it must appear that the conveyance was made by the 
debtor in anticipation of breaking or failing in his business, of 
committing an act of bankruptcy, or of being declared bankrupt 
at his own instance, and intending to defeat the general distri- 
bution of his effects.” And with this we fully concur 

It is unnecessary to remark on the charge under the second 
head, further than to say, that if the sale was only partially 
executed on the 4th of April, and at the time of completing it, 
Stowell knew he must stop, and therefore completed it in order 
to give the preference, such sale is fraudulent and void. 

We, of course, do not mean to express any opinion upon the 
evidence as detailed in the report of the presiding judge; the 


questions of frand, raised by the plaintiff, being peculiarly within. 


the province of the jury. In conformity with these views, the 
verdict is set aside, and a 
New trial granted. 


EBENEZER TispsaLEe vs. INHABITANTS OF Norton. 
EBENEZER TispALeE & wife vs. Tue Same. 


An action against a town, on the Rev. Sts. c. 25, § 22, to recover damages for an 
injury received by reason of a defect or want of repair in a highway which the 
town is by law obliged to repair, cannot be maintained by a party who goes out 
of the highway, because of the defect therein, into the adjoining land, and there 
receives an injury. 


TuHeEseE were actions on the Rev. Sts. c. 25, $ 22, to recover 
double damages for injuries alleged to have been received, by 
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the plaintiffs, by reason of a defect in a highway which the de- 
fendants were by law obliged to repair. 

At the trial before Hubbard, J. it was admitted by the defend- 
ants, that they were by law:obliged to keep the said highway in 
repair; and the plaintiffs, to support their actions, offered evi- 
dence to prove that, on the day mentioned in their declarations, 
they were riding, in a wagon, on said highway ; that, by reason 
of a freshet, which occurred about twelve days before, a gully 
had been made in the highway, about three and a half rods 
wide, which extended across the highway ; that the waters of a 
certain pond, mentioned in the plaintiffs’ declarations, flowed 
through said gully at the depth of from ten to fifteen feet; that 
the plaintiffs, before coming to said gully, turned off from the 
highway into said pond, with intent to avoid said gully, and 
continue their journey; and that by reason of a hole in the 
bottom of the pond, about four rods distant from the highway, 
the plaintiffs’ wagon was upset, and the plaintiffs were thrown 
into the pond. 

This evidence was objected to by the defendants, but was 
admitted. And the judge ruled, for the purposes of the trial, 
that if the highway was impassable at the place, and for the 
reasons above named, and if, in avoiding the said defect, the 
plaintiffs used ordinary care and diligence, the actions might be 
maintained, although the injury was not received upon the high- 
way. Verdicts were returned for the plaintiffs, which were to 
stand or be set aside, according to the opinion of the whole 
court as to the correctness of the said ruling. 

Eliot, for the defendants. ‘These are not cases for double 
damages, within the Rev. Sts. c. 25, $ 22. The place in which 
the plaintiffs received the injury was not a “highway, town way, 
causeway, or bridge.” The defect in the way was the remote, 
and not the proximate, cause of the injury; and the proximate — 
cause is alone to be regarded in actions like these. See Adams 
v. Inhabitants of Carlisle, 21 Pick. 146. Howard v. Inhabitants 
of North Bridgewater, 16 Pick. 190. An action is given to the 
person who receives an “ injury, by reason of any defect or want 


of repair ;” that is, in consequence of any defect. Suppose the 
33 * 
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plaintiffs had gone round the gully, by a cross road, and had 
received an injury on that road; could they have maintained 
these actions for double damages? When the plaintiffs left the 
limits of the highway, they took the risk of what might befall 
them, and the defendants are not liable to an action for damages 
sustained extra viam. If the plaintiffs had been drowned in 
the pond, could their executors or administrators have recov- 
ered of the defendants the fine of $1000, to which they are 
made liable by Rev. Sts. ¢. 25, $ 21, “if the life of any person 
shall be lost, by reason of any defect or want of repair of any 


highway, town way, causeway or bridge?” See Libbey v. — 


Inhabitants of Greenbush, and Reed v. Inhabitants of Belfast, 
2 Appleton, 50, 246. 

Coffin & Colby, for the plaintiffs. The jury have found that 
the plaintiffs used ordinary care and diligence, and that the de- 
fendants had reasonable notice of the defect in the road ; and 
the authorities show that they were rightfully in the pond adjoin- 
ing the highway. When a public way is impassable, travellers may 
lawfully pass over the adjacent Jand, though owned by individ- 


uals. 3 Dane Ab. 258, 259. Taylor v. Whitehead, 2 Doug. 


745. Bullard v. Harrison, 4 M. & S. 387. It is not neces- 
sary that the injury should be received zn the highway, in order 
to render the defendants liable. The words of the statute are 
that “if any person shall receive any injury in his person or 
property, by reason of any defect or want of repair.” Suppose 
a town neglects to remove or tread down snow that incumbers 
a highway, and a traveller is upset and injured a few inches 
out of the highway; is not the town liable to him in damages ? 
See Cobb v. Inhabitants of Standish, 2 Shepley, 198. 

Dewey, J. The liability of towns in cases like this, being 
wholly a statutory provision, is to be limited to cases falling 
within the statute. The injury for which a remedy is given is 
an injury occasioned by any defect or want of repair in any 
highway, town way, causeway or bridge. Rev. Sts. c. 25, $ 22. 
Was the injury occasioned to the plaintiffs, as shown by the evi 
dence, attributable to a defect or want of repair of a highway ? 
In one sense, as a remote cause, it may be said to be so, inas- 
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much as the defect in the highway was doubtless the occasion 
of the plaintiffs’ attempting to travel, without the limits of the 
highway, over the adjacent lot. But the proximate, not the 
_remote cause, is that which is referred to in the statute. The 
statute liability is confined to injuries occasioned by reason of 
defects in the highway. The actual cause of the injury sus 
tained was the unexpected depth of the water in the pond 
without the limits of the highway, and over which pond the 
plaintiffs were passing when the injury was received. ‘The path 
within the limits of the highway was so obviously impassable, 
that no one exercising ordinary prudence would have attempted 
to travel over it. The plaintiffs acted upon this hypothesis, 
and designedly turned from the highway, and entered upon the 
adjacent lot. They insist that, by reason of the impassable state 
of the travelled road, they might lawfully enter on the adjacent 
lot, and have cited various authorities to sustain the position, 
that where a highway is out of repair, the right devolves upon 
the traveller to pass over the adjacent grounds, doing no unne 
cessary damage. Whether this right is not peculiar to the cases 
of highways required by law to be maintained and kept in repair 
by the owners of such adjacent lands, and does not attach to 
public highways maintained at the public expense, might require 
further examination, if the issue of the present case depended 
upon that question. It seems to us, however, not to be mate- 
rial to the decision of the case before us. The right to enter 
upon such adjacent lot might well exist, so far as to protect the 
traveller from an action of trespass, and yet his entry might be 
at his own peril, as to the safety of the way in which he was 
passing over the adjacent Jot. Nobody is under any legal 
obligation to keep in safe and convenient repair the way occu- 
pied over such adjacent lot. If the traveller elects to use it, 
because the highway is notoriously unsafe and dangerous, it is 
upon his own responsibility. ‘Towns are bound to keep their 
highways in repair, and if any injury is sustained through neg- 
lect of this duty, or failure to discharge it agreeably to law, 
they are responsible. But it is for an injury occurring within 
the limits of the highway. ‘To extend the principle beyond this 
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would be to introduce a rule of great difficulty in its practical 
application. ‘To what extent may the traveller depart from the 
highway, in such case, and yet be travelling at the hazard of 
the town, if any injury occurs on his route, occasioned by 
the want of a suitable road in the direction he is travelling? Is 
the limit to be a few rods, or many? Is it to be a parallel route, 
ur a circuitous one, leaving entirely the general course of the 
highway ? 

Now, as it seems to us, in case one voluntarily leaves the 
highway, because it has become dangerous or impassable by 
reason of want of repair, and enters upon other lands, without 
the limits of the highway, he has no right to recur to the town 
for remuneration for any injury occurring to him on the new 
passage way of his own selection. Due care and diligence are 
to be used to avoid danger, and if the traveller, with full knowl- 
edge that the road is out of repair, shall, with rashness, or, as it 
is sometimes called, foolhardiness, rush into danger, he is reme- 
diless. Wherever, therefore, the road is notoriously a danger- 
ous one, and unsafe for travelling, it becomes the duty of the 
traveller, upon being apprised of the actual state of things, 
whether this be indicated by a bar thrown across the road, or 
other equally effective mode of giving notice, to abandon the 
route, and make use of some other public way ; otherwise, he 
proceeds at his own peril. 

If it be asked, what is the remedy where this notorious defect 
and want of repair in a highway are of long standing, and the 
town is guilty of culpable negligence in not repairing the same ; 
the answer is, that the statute remedy of proceeding by indict- 
ment must be resorted to. It may not be entirely effectual or 
adequate to meet the case of an individual traveller, who has 
occasion to pass over the road, and who is deprived of the use 
of it for a particular occasion ; but it seems to be the remedy 
peculiarly adapted to the case of notorious defects of such char- 
acter as to forbid the public generally from using such highway, 
by reason of its being in want of repair, and in a state danger- 
ous to the person and property of the traveller. 

Verdicts set aside- 
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Henny H. Crapo vs. Perec H. Srerson. 


A collector of taxes cannot maintain an action to recover them in any case besides 
those in which an action is given to him by the Rev. Sts. c. 8, § 15. 

When a defendant, who is sued by a town collector for the recovery of a tax, de- 
fends on the ground that he was not an inhabitant of the town where he was 
taxed, at the time when the tax was assessed, but had removed therefrom, and 
this defence fails, he may then defend on the ground that he has not removed 
from the town since the tax was assessed. 


Tuis was an action of assumpsit, brought by the collector of 
taxes for the town of New Bedford, to recover the amount of a 
poll tax and a tax on personal property, assessed upon the 
defendant in the year 1841. ‘Trial in the court of common 
pleas, before Warren, J. at December term 1843. 

The plaintiff introduced evidence tending to show that the 
defendant was an inhabitant of New Bedford on the Ist of May 
1841, and subject to taxation there; that a poll tax, and a tax 
on his real and personal estate, were duly assessed upon him on 
that day ; that he sailed on a voyage from New Bedford on the 
28th of April 1841, and had ever since been absent, in the pros- 
ecution of said voyage; that his wife, during his absence, had 
paid that portion of the tax assessed on his real estate for the 
years 1841, 1842, and 1843. No evidence was offered, tend- 
ing to show that the defendant had any notice of the assess- 
ment of the tax sued for, or that any demand of payment had 
been made on him, excépt what may be derived or inferred 
from the fact of the payment made by his wife, as above men- 
tioned. 3 

The defence was, that the defendant was not an inhabitant 
of New Bedford on the Ist of May 1841, and therefore was not 
liable to taxation there, for any thing besides his real estate ; 
and his counsel introduced evidence tending to show that he 
had removed from New Bedford before that day, and had 
declared that he intended to move before that day, so as to 
escape taxation in that town. But the judge ruled, that upon 
the facts admitted to be proved, the defendant was an inhab- 
itant of New Bedford, and that the tax sued for was legally 
assessed upon him. 
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It was then objected by the defendant’s counsel, that if the 
defendant had not removed from New Bedford, but was still an 
inhabitant of that town, the action could not be maintained 
under the circumstances aforesaid. The judge instructed the 
jury that the action could not be maintained, and a verdict was 
returned for the defendant. ‘To this instruction the plaintiff 
alleged exceptions. 

Colby, for the plaintiff. 

Coffin, for the defendant. 

Dewey, J. The validity of the tax, and the liability of the 
defendant to be assessed therefor, have been settled by the jury, 
in favor of the plaintiff ; and the remaining question is, whether, 
although thus liable to be assessed, an action of assumpsit will 
lie, in the name of the collector of taxes, to recover the amount 
of the tax of the defendant. 

It is well settled, that the law gives no remedy for the col- 
lection of taxes other than those provided by statute; and 
‘unless the mode now sought to be enforced is given by statute, 
it does not exist. The only statute provision, that is supposed 
to authorize this action, is that of Rev. Sts. c. 8, $ 15, declar- 
ing that when any person shall, after the assessment of a tax 
upon him, move out of the precinct of the collector, without 
paying his tax, the collector may, in his own name, maintain an 
action of debt or assumpsit therefor. But here was no removal 
after the assessment of the tax. If the defendant was an inhab- 
itant of New Bedford at the time of assessing the tax, he was 
equally so at the time of the commencement of the present 
action. This case is not, therefore, within the statute cited 
and relied upon. | 

It is argued that the defendant is estopped from setting up 
this ground of defence, inasmuch as he insisted on the trial, as 
an objection to the right of recovery against him, that he was 
not an inhabitant of New Bedford. This ground was taken as 
an objection to the validity of the tax, and to show that he was 
not liable, in any form of proceeding, to the collection of the 
same. “ But this does not bar him of the further right of falling 
back upon his second ground of defence, if the first fails him, 
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The two grounds are no more inconsistent than many pleas 
that have always been allowed to be filed as grounds of defence. 
The instruction was right. ; 
Exceptions overruled. 


ee 


SusannaH Pease, Administratrix vs. Ropney Pease & others. 


An administrator set forth, in a bill in equity, that his intestate was of imbecile mind 
and incapable of disposing of his property, and that the defendants, by unfair prac- 
tices, obtained from him conveyances of part of his real estate, and transfers of 
his goods, chattels, money and choses in action, without any consideration, which 
property the administrator ought to have in his possession, in order to admin- 
ister the same; wherefore he prayed that the defendants might answer, on oath, 
what property they received from the intestate, and when. Held, on general demur- 
rer, that the plaintiff could not maintain the bill, because it was not averred therein 
that the plaintiff had obtained license to sell the intestate’s real estate for payment 
of his debts, nor that it was needed for that purpose, and because there was no 
averment that any suit was brought, or intended to be brought, in which the evi- 
dence which was sought to be discovered was material. 


Tue plaintiff alleged, in a bill in equity, that she was admin 
istratrix of the estate of Fortunatus Pease, late of Dartmouth, 
who died on the 28th of May 1840, leaving one son and three 
daughters, who were entitled to distributive shares of his estate : 
That said Fortunatus, for some months next preceding his 
decease, was wholly incapable, from imbecility and mental 
infirmity, of managing his affairs, or understandingly disposing 
of his property: That whilst he was in this imbecile state of 
mind, the defendants, (part of his heirs,) knowing his inca- 
pacity, induced him, by certain unfair and unjust practices upon 
his weakness, to give and convey to them large and valuable 
portions of his estate, without any valuable consideration, to 
the injury of his other heirs; namely, certain real estate in 
Dartmouth, one sixteenth of the ship Forrester and cargo, cer- 
tain promissory notes due from two of the defendants, severally, 
a certain mortgage deed of real estate, executed to said Fortu- 
uatus by Jonathan Sherman, together with sums of money and 
household furniture: That the plaintiff ought to be in posses- 
sion of the aforesaid property, in order to administer it; but 
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that there was no adequate provision in law, by which she could 
possess herself thereof, inasmuch as the defendants had confed- 
erated together to keep her out of possession of the same, some- 
times denying that they have received the same, and sometimes 
falsely asserting that they received the same upon good con- 
sideration. 

The prayer of the bill was as follows: “ That the defend- 
ants, respectively, be required to answer fully, upon oath, all the 
matters and things objected against them, and particularly, that 
each of the defendants answer, what property, and when, they 
received from said Fortunatus; what promissory notes they 
received from him, and when; what money and other effects 
they received from him, and when; and that all such other 
proceedings may be had in the premises, as equity and justice 
may require.” 

The defendants filed a general demurrer to the whole bill. 

Colby, in support of the demurrer. This is not a bill for 
relief, as no relief, either general or special, is prayed for. And, 
as a bill of discovery, it is ill. Ist. Because it does not allege 
that any action is pending or is intended to be brought, nor 
state for what purpose a discovery is sought. Story Eq. PI. 
§ 317. Fiske v. Slack, 21 Pick. 361. 2d. The plaintiff pro- 
ceeds, as administratrix, both for real and personal estate, and 
has not stated enough to entitle her so to do. 3d. No title of 


the plaintiff to the property, which is mentioned in the bill, is — 


shown. Nor does it appear that there is no other mode of 
obtaining the evidence which the plaintiff seeks. There is no 
distinct statement of facts, or description of property. Story 
Kg. Pl. $$ 318, 319. 

Coffin, for the plaintiff. The interests of the heirs and cred- 
itors of the intestate, and also the interest of his administratrix, 
are concerned, and the administratrix seeks a discovery, to ena- 
ble her to administer the estate. As administratrix, she is 
trustee for the intestate’s creditors, and for others entitled to his 
estate through her. She is a trustee, as well for the real estate 
as for the personal. Holland v. Cruft, 20 Pick. 321, 328. 
Copeland v. Crane, 9 Pick. 73. Rev. Sts. c. 71. Discovery 
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will be granted, when it is sought by a trustee, to enable him to 
perform his trust, though it is not wanted to aid in a suit pend- 
ing. Morgan v. Harris, 2 Bro. C.C. 121. See also Wright 
v. Bluck, and Angell v. Draper, 1 Vern. 106, 399 and note (1.) 
Taylor v. Hill, 1 Eq. Cas. Ab. 132, pl. 15. Dulwich College 
v. Johnson, 2 Vern. 49. 

The bill is sufficiently certain, the ship, notes, land and 
mortgage being sufficiently described therein. Story Eq. PI. 
$$ 27, 28, 33, 37, 38. The plaintiff was unable to set out the 
sums, dates, &c., because the papers, &c. are in the defend- 
ants’ possession. See Wright v. Plumptre, 3 Mad. R. 481. 
The defendants’ objections to the bill are to mere matters of 
form, which are not the subject of general demurrer. Cooper 
Eq. Pl. 118, 181. Story Eq. Pl. $$ 455, 528: If the defend- 
ants had demurred ore tenus, and pointed out the defect, the 
court would have granted leave to amend. Durdant v. Red- 
man, 1 Vern. 78. 

Hussarp, J. The court are of opinion that the demurrer 
to this bill ought to be sustained. The bill seeks a discov- 
ery as to the conveyance of certain real estate, alleged to 
have been conveyed to the defendants by means of their unjust 
and unfair practices upon the intestate. But the plaintiff does 
not set out, in her bill, that she has obtained license to sell said 
real estate for the payment of the debts of the deceased, nor 
does it even appear that the estate is needed for that purpose. 
She, consequently, can maintain no action for the recovery 
thereof ; (Rev. Sts. c. 71, $$ 12, 13;) and she has no right to 
enter upon the estate, nor has she any interest in or control 
over it, as such administratrix. 

The plaintiff is not a trustee in regard to the real estate of 
the deceased, and no action could be maintained by her in 
regard to it, in aid of which, treating the present suit as a bill 
of discovery, the discovery, if made, could avail her; so that 
the case is not sustained by the principle maintained in Hol- 
land v. Cruft, 20 Pick. 321. 

If there were no other objections to the bill, we should think 
the demurrer ought not to be sustained, as being too broad. It 
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should have been confined to that part of the bill which seeks a 
discovery as to the real estate. But we think the demurrer is 
good to the whole bill, as a bill of discovery merely, because it 
does not aver that any suit at law has been brought, or is 
intended to be brought, to the support or defence of which the 
discovery that is sought is material. Story Eq. Pl. $$ 318, 
319. Fiske v. Slack, 21 Pick. 361. 

Again ; treating it as a bill for relief as well as discovery, it 
is bad, because no relief is prayed for in the bill. But we think 
the bill may be amended by a suitable prayer for relief, setting 
out more specifically the claims of the plaintiff, as it respects 
the personal estate. See Gibbens v. Peeler, 8 Pick. 254. Or, 
if the plaintiff chooses to pursue her remedy at law, in regard 
to the personal estate, she can then amend and show such fact 


in her amended bill. 
Demurrer sustained. 


Grorce T. Cops & others vs. Lemurn ARNOLD. 


Tn a suit for use and occupation, the plaintiff may give in evidence, as proof of his 
title to the land, a deed thereof, made to him by A., B. and ©., averring them- 
selves to be “authorized by the members of St. T’.. Church, for that purpose,” 
although the deed is signed and sealed by them as grantors, and the covenants 
therein are made by them personally, and not as attorneys of said church. 

And in such suit, if it be proved that the defendant occupied the land, as tenant 
of the plaintiff, by his permission, and on a promise, express or implied, to pay 
him for such use and occupation, the defendant cannot be permitted to dispute 
the plaintiff’s title ; and the plaintiff is entitled to recover, without reference to the 
comparative strength and validity of his and the defendant’s title to the land. 


Assumpsit for use and occupation of a tract of land in 
Taunton, called the Glebe Farm. At the trial in the court 
of common pleas, before Williams, C. J. the plaintiffs intro- 
duced evidence tending to prove that they, soon after the 
decease of their father, D. G. W. Cobb, under whom they 
claimed said land, as his heirs at law, viz. in the spring of 
the year 1832, made an oral contract with the defendant, 
on his application to them, to let said land to him, at the rate 
of $24 per year, which he agreed to pay; and that he had 
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continued to occupy said land ever since the making of said 
agreement; also evidence tending to prove the defendant’s 
acknowledgments of the title of the plaintiffs’ father to said land 
at the time of his decease. 

The plaintiffs also offered in evidence an office copy (having 
first given evidence to prove the loss of the original) of a deed, 
as follows: ‘ Know all men by these presents, that we, Levi 
Leonard, William A. Crocker and) James L. Hodges, all of 
Taunton, being authorized by the members of St. Thomas 
Church of Taunton, for that purpose, and in consideration of 
$ 463-32, paid by Francis Baylies and D. G. W. Cobb of Taun- 
ton, Esquires,” &c. “do hereby give, grant, sell and convey 
unto the said Baylies and Cobb a certain tract of land,” (de- 
scribing the land in question, ) ‘‘ to have and to hold the afore- 
granted premises to the said Baylies and Cobb, their heirs and 
assigns forever.” ‘In witness whereof, we, the said Leonard, 
Crocker and Hodges, have hereunto set our hands and seals, 
this sixth day of August, in the year of our Lord one thousand 
eight hundred and twenty eight.” (Signed and sealed by the 
grantors.) The covenants in this deed were those usually 
inserted in deeds of warranty, and were all made by the said 
Leonard, Crocker and Hodges, in their own names. 

The plaintiffs offered no other evidence of any right or author- 
ity of the grantors named in said deed to convey said land, or 
the title of the members of said church. The defendant objected 
to the admission of this copy in evidence, but the objection was 
overruled. The plaintiffs also gave in evidence a release of said 
land, given by said Baylies to said D. G. W. Cobb, executed, 
acknowledged and registered in September 1830. 

The defendant introduced evidence tending to prove that, for 
twenty five years next before the time of the trial, he had been 
in quiet, exclusive and adverse enjoyment of said land, using 
and treating it as his own during all that time. 

The jury were instructed “ that if the defendant occupied the 
said land, during the time for which rent was demanded in this 
suit, as the tenant of the plaintiffs, and by their permission, and 
on a promise, express or implied, to pay them for such use and 
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occupation, he could not be permitted, in this suit, to dispute 
the plaintiffs’ title; and that the plaintiffs, in such case, would 
be entitled to a verdict, without reference to the comparative 
strength and validity of the titles of said parties, respectively, 
to the land in question.” The jury returned a verdict for the 
plaintiffs, and the defendant alleged exceptions to the proceed- 
ings and instructions of the judge. 

Pratt, for the defendant. The deed from Leonard and others 
was not admissible in evidence, because it conveyed no estate. 
If St. Thomas Church had any title to the land, the grantors did 
not so convey as to pass that title. ‘The covenants were those 
of the grantors personally, and no authority of the grantors to 
convey was shown on the face of the deed. The conveyance 
should have been the act of the principals, and not of the 
attorneys. Fowler v. Shearer, 7 Mass. 14. lwell v. Shaw, 
16 Mass. 42, and | Greenl. 339. 

The instruction, as to the plaintiffs’ right to recover, if the 
defendant agreed to pay rent, had a tendency to mislead the 
jury. They should have been so instructed, that they might 
have passed upon the presumption, arising from adverse posses- 
sion, that he did not in any way agree to pay rent. 


Holmes, for the plaintiffs. The present action well lies on 


the defendant’s promise. City of Boston v. Binney, 11 Pick. 1. 
Evertsen v. Sawyer, 2 Wend. 507. Hill v. Boutell, 3 N. Hamp. 
502. Inhabitants of Watertown v. White, 13 Mass. 481, 482. 
A tenant cannot, in an action for use and occupation, dispute 
the landlord’s title. 2 Comyn on Con. (Ist ed.) 523, 524. 
Binney v. Chapman, 5 Pick. 124. Cooke v. Loaley, 5 T. R. 4. 

Coffin, in reply. The question here is, who was the land- 
lord? The plaintiffs were not content to rely on their evidence 
that the defendant contracted to pay rent to them; but they 
put in a deed, and thereby left the question of title open to the 
objections of the defendant. 

Hugsarp, J.* The first objection taken to the ruling of the 
learned judge, who tried this case in the court of common pleas, 


“ Wilde, J. did not sit in this case. 
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is to his admission of the deed of Leonard and. others to Fran- 
cis Baylies and D. G. W. Cobb, under whom the plaintiffs 
claim. This objection arises from the language of the deed, 
the grantors representing themselves as being authorized by the 
members of St. Thomas Church of Taunton, for that purpose. 
From this it is argued, that it is the deed of attorneys, and 
being executed in their own names, conveys no title to the estate. 
This objection assumes that the fee of the estate was in the 
St. Thomas Church, and that the grantors were merely attorneys 
of the* proprietors. But as far as appears, the fee may have 
been, and probably was, in the grantors, and the church had only 
a beneficial interest in the estate, which interest the trustees, if 
they were such, chose to recognize, in their conveyance; and 
so the deed may be perfectly good. But whatever the relations 
of the church may have been to the land, the deed, upon its 
face, and by the reasonable construction of it, conveys an estate 
by the grantors in apt terms; and a stranger, to take advantage 
of it, must go behind the conveyance, and show a title in the 
proprietors of the church, and deduce a conveyance from them, 
to affect the title of the plaintiffs. The defendant, however, 
was not precluded from offering evidence tending to show an 
adverse and exclusive title in himself. 

An exception was also taken to the ruling of the judge, that 
if the defendant occupied the estate, as the tenant of the plain- 
tiffs, by their permission, and on a promise, either express or 
implied, to pay rent, the defendant could not be permitted, in 
this suit, which was for use and occupation, to dispute the plain- 
tiffs’ title, and that the plaintiffs would be entitled: to recover, 
without reference to the comparative strength and validity ot 
the respective titles of the parties to the estate; and it is urged 
that such ruling had a tendency to mislead the jury, as the evi- 
dence of title in the defendant would tend strongly to rebut the 
presumption of any implied contract to pay rent. If the defend 
ant’s evidence as to his title had been wholly excluded, there 
might seem to be some ground for this exception, as the plain- 
tiffs were permitted to read the deed referred to, as evidence of 


their title. But so far as the case depended upon ‘the strength 
34 * 
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of the respective titles, the defendant was deprived of no ben- 
efit; because he was permitted to offer such testimony as he 
thought best, in support of his own title. 

But the ground of the action was for use and occupation of 
the premises under a contract to pay rent. And the court held 
that on proof of such an agreement, a comparison of titles 
would not avail the defendant, because he would not be per- 
mitted to deny the plaintiffs’ title, as the parties would then 
stand in the relation of landlord and tenant. 

Why, in this action, the plaintiffs put in evidence of thefr title, 
and the defendant was allowed to controvert it, by exhibiting 
proof of his title, does not distinctly appear; as it has often 
been held by this court that the title to real estate is not to be 
tried in an action of assumpsit for use and occupation. It is 
a well settled rule of law, that the tenant shall not controvert 
the title of his landlord ; he shall not call in question the right 
of him by whose permission he occupies. And though it has been 
said to be a technical rule, it is founded in convenience, and its 
tendency is to prevent fraud, to facilitate the letting of estates, 
and to encourage honesty and good faith between landlord and 
tenant. See Cooke v. Loxley, 5T.R.4. Inhabitants of Water- 
town v. White, 13 Mass. 481. Codman v. Jenkins, 14 Mass. 93. 
City of Boston v. Binney, 11 Pick. 1, and cases there cited. 

The result of the authorities is this, that the action of , 
assumpsit for use and occupation depends not on the validity — 
of the plaintiffs’ title, but on the contract between the par- 
ties, which may be either expressed or implied. Exceptions, 
indeed, exist; as where the tenant did not enter under the 
plaintiff or his grantors; or where the agreement expires, and 
the tenant gives notice of his intending to hold over under 
an adverse title; or where a judgment for the land has been 
recovered against the lessor. But the present is not a case 
falling under either of those exceptions. The plaintiffs proved 
a contract with the defendant, made on his application to let 
the estate to him under an agreement to pay rent, and that he 
had continued’ to occupy under said contract. However the 
case, therefore, may have been complicated by a comparison of 
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titles, for reasons not apparent on the record sent from the 

court below, we see no reason to question the accuracy of the 

rulings, or to doubt the correctness of the verdict. 
Exceptions overruled. 


Assy C. Coss, Administratrix vs. Lemur, ARNOLD 


{n a suit on a promissory note, fairly and intelligently given, by way of compromise of 
a claim on the maker for rent of land occupied by him, he cannot defend by giving 
evidence that he was in peaceable and adverse possession of the land more than 
twenty years next before the giving of the note. 

A promissory note was given on a compromise of a claim against the maker for rent, 
and was delivered to the payee’s agent, to be valid if the payee would accept it in full 
satisfaction of his claims, and would discharge the maker therefrom: 'The note was 
accepted by the payee, and a discharge given by him, which the agent took for the 
maker, but which was destroyed by fire while in his possession: The agent gave no 
notice to the maker that the payee had accepted it and had given a discharge; nor 
did the maker inquire of the agent respecting it. Held, that a suit might be main- 
tained on the note, without previous demand of payment, or notice to the maker that 
it had been accepted in discharge of the payee’s claim for rent. 


AssumpsiIT on a promissory note given by the defendant to 
the plaintiff, dated February 20th 1841. At the trial in the 
court of common pleas, before Waélliams, C. J. the plaintiff 
called C. J. Holmes, the attesting witness to the note, who tes- 
tified that it was signed, in his presence, by the defendant; that 
before the note was given, the plaintiff left in his hands, for col- 
lection, a demand against the defendant for rent of certain real 
estate; that this demand was for a larger sum than the amount 
of the note; that the defendant, on being called upon for pay- 
ment of saial demand, denied his liability ; but after conversa- 
tion and negotiation on the subject, and on his being informed 
that a suit would be commenced if the demand were not settled, 
he proposed to give this note, if the plaintiff would accept it in 
satisfaction of her said demand, and would discharge him there- 
from ; that the witness thereupon received said note, with au- 
thority to deliver it to the plaintiff, and to receive from her, tt 
she would accept the note, her receipt for the defendant, in full 
discharge of said demand ; that the witness accordingly deliv- 
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ered said note to -the plaintiff, and received from her, for the 
defendant, her receipt and discharge in full, which was after- 
wards destroyed by the loss of the office of the witness by fire ; 
that the witness did not recollect that he ever offered said 
receipt to the defendant, or ever informed him that the plaintiff 
had accepted his proposition, or that the defendant had ever 
made any inquiries on the subject. 

The court instructed the jury, “ that if the facts stated by the 
witness were proved, the plaintiff was entitled to a verdict.” 

The defendant offered to prove that he had, for more than 
twenty years next before giving said note, been in the quiet, 
peaceable and adverse possession of the land, for the rent of 
which the plaintiff made her said demand, so settled by the said 
note, claiming title, and denying that he was tenant of the 
plaintiff’s intestate. But the court rejected the evidence. 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the ruling and instruction of the court. 

Coffin & Pratt, for the defendant. An action on the note 
cannot be maintained, if at all, until after notice given to the 
defendant that the plaintiff had accepted it in full discharge of 
her claim, and after a demand subsequent to such notice. __ 

The defendant has the same ground of defence against the 
note as he would have against a suit for use and occupation, 
this case being one in which there is an exception to the rule 
that a tenant cannot dispute the landlord’s title. Pickett v. 
Breckenridge, 22 Pick. 297. Doe v. Powell, 1 Adolph. & — 
Ellis, 531. Rogers v. Pitcher, 6 Taunt. 202, and 1 Marsh. 
541. Doe v. Francis, 2M. & Rob, 57. Brook v. Biggs, 
2 Bing. N. R. 572, and 2 Scott, 803. ‘ Doe v. Barton, 11 
Adolph. & Ellis, 307. Phillips v. Pearce, 5 Barn. & Cres — 
433. Rankin v. Tenbrook, 5 Watts, 387. ae 

Holmes, for the plaintiff, relied on the authorities cited by 
him in the next preceding case. 

Hvuszarp, J.* We think the evidence offered by the de- 
fendant, to prove that he was in the peaceable and adverse pos« 
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session of the estate, for the rent of which the note declared on 
was given, by way of compromise, was rightly rejected. Prior 
to giving the note, the plaintiff claimed of the defendant the 
rent of the premises in his possession. He resisted the claim, 
and the matter was the subject of negotiation between the par- 
ties, and was ended by giving the note. 

It is not averred that there was any misrepresentation, or 
false statement of facts, or that the defendant was ignorant of 
the nature of his rights. It being a compromise fairly made of 
a claim in dispute between them, we think such compromise 
was a good consideration for the note, and the same cannot 
now be defeated by attempting to set up the original defence to 
the whole claim. If it were not so, all compromises would be 
unavailing, and these settlements by way of mutual concession 
would be defeated. See Barlow v. Ocean Ins. Co. 4 Met. 270. 

It was also alleged, by way of defence to the suit, that no 
demand had been made upon the defendant prior to the com- 
mencement of this action, and that he had no knowledge that 
the note had been accepted and the claim discharged. The 
law is very clear, that where some duty only remains to be done, 
there no proof of a previous demand is necessary, to enable the 
party to maintain his action. And this applies with full force to 
notes of hand, whether payable on demand or 4fter a day cer- 
tain. See Wait vy. Gibbs, 7 Pick. 146, and Hunt v. Nevers, 
15 Pick. 500, and authorities there cited. 

In regard to the allegation that the defendant had no knowl- 
‘edge of the acceptance of the note and the discharge of the 
claim, we are of opinion that the plaintiff had done all that was 
required on her part, by receiving the note and executing the 
discharge, and delivering it to Mr. Holmes. A delivery to him, 
under the circumstances of the case, was equivalent to a deliv- 
ery to the defendant. And though the paper, by reason of an 
unforeseen casualty, did not reach the defendant’s hands, yet 
this furnishes no ground of defence. The discharge was per- 
fected by the delivery to the agent. | 

Exceptions overruled 
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NatuanieL Newcoms vs. Jane PRESBREY. 


On the trial of a real action, the demandant gave in evidence a deed of the demandea 
premises, made to him by A.:, The tenant then offered in evidence an earlier deed 
of the same premises, made to him by A., and recorded subsequently to the recording 
of the demandant’s deed ; but the signature of A. thereto was erased, and was proved 
to have been erased before the deed was recorded: ‘There was no evidence that the 
demandant, when he received his deed from A., knew that there was a valid subsisting 
conveyance from A. to the tenant; but there was evidence tending to show that the 
demandant, when he took his said deed, knew that the tenant had held a deed from 
A., which had been given up. Held, that the tenant’s said deed was not admissible 
in evidence, without explanation of the erasure. 

These words in the habendum of a quitclaim deed from A. to B., “ to have and to hold 
the aforementioned premises to B., his heirs and assigns forever, so that neither I, the 
said A., nor my heirs, nor any other person claiming from or under me, shall or will, 
by any way or means, have, claim or demand any right or titie to the aforesaid prem- 
ises,” constitute a covenant of warranty or quiet enjoyment against all persons claim 
ing under or from A. If, therefore, A. had previously conveyed the land to C., by deed 
of warranty in the usual form, and B. brings a writ of entry to recover the land from 
C., A. is a competent witness for B. in the trial of the case, his interest on one 
side being counterbalanced by his interest on the other. 


Writ or entry to recover a parcel of land in Taunton. 

The following is the report of the judge who tried the case 
at the last April term: The demandant gave in evidence a 
quitclaim deed of the demanded premises, made by Josiah Pres- 
brey to Simeon Presbrey, dated October 7th 1824, and a deed 
of the same (which was made part of the report) from said Sim- 
eon Presbrey to the demandant, dated September 20th 1830, 
which was duly acknowledged, and was recorded on the 5th of 
October 1838. 

The tenant claimed the demanded premises under a deed 
from said Simeon Presbrey to her, dated December 16th 1826, 
and offered said deed in evidence. ‘This was objected to by 
the demandant, on the ground that the paper offered did not 
purport, upon its face, to be adeed. On inspection, it appeared 
to be a deed of warranty, in the usual form, signed by Simeon 
Presbrey, and by his wife, who relinquished dower in the prem- 
ises, and recorded on the 16th of April 1844; but the signa- 
tures to the deed had been erased by a pen, which had been 
passed over them. | 

Elihu Kelton, one of the subscribing witnesses to this deed, 
testifed that he witnessed its execution, and that A. Field, 
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the other subscribing witness, was dead; that “the erasures 
were not then there;”’ that Simeon Presbrey and his wife, and 
Josiah Presbrey and his wife, were present at the execution of 
the deed ; that it was executed at the house of Josiah Presbrey 
in Dorchester, and that Simeon Presbrey then lived in Canton ; 
that he (the witness) did not know how the erasures were 
made, but that he had a conversation with Simeon Presbrey 
concerning the deed. 

Josiah Presbrey testified that he was a son of the tenant, 
and was twenty seven years old about a month before the 
trial ; that he remembered to have seen this deed several times, 
when he was a boy, and before the year 1830, at Sharon, where 
his parents lived ; that it was in the till of a chest which stood 
in his parents’ bedroom, where he also slept; that his father 
kept his papers in a trunk in the same chest; that his mother 
had some things in the chest; that this deed was wrapped in 
an envelope, and was by itself in the till; and that there were 
no erasures in it, nor any mutilation. 

Ann J. Briggs testified that she saw this deed eight or nine 
years before the trial; that she went with the tenant, at her 
request, to the house of Simeon Presbrey; that the tenant 
asked him if he had her deed; that he said he did not know 
whether he had it or whether it had gone to the records; that 
he looked for it, and found it among his papers, and handed 
it to the tenant; that-the tenant and the witness then went to 
the house of the witness, and there the deed was opened and 
read ; that it was then found to be mutilated, as it now appears ; 
that the tenant asked the husband of the witness what would 
be the effect of the erasures, and that he said he did not. know, 
but supposed they spoiled the deed. 

Some evidence was introduced, tending to show the demand- 
ant’s knowledge of the fact that the tenant had held a deed 
from Simeon Presbrey before the date of said Simeon’s deed 
to him, and that such deed had been given up. 

The tenant’s counsel then offered to read to the jury the 
deed from said Simeon to her; but it was objected to, on the 
ground that the tenant should first show how the cancellation 
occurred. And the deed was ruled to be inadmissible. 
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The tenant then offered to show, by the testimony of said 
Simeon Presbrey, the facts in relation to the mutilation of the 
deed. ‘The demandant objected, that said Simeon was nota 
competent witness, he being interested in consequence of the 
covenants made by him in said deed ; and he was excluded. 

The tenant then offered to give evidence of the declarations 
of said Simeon, in order to show the manner in which the muti- 
lation or cancellation of the deed was effected. This evidence 
was objected to by the demandant’s counsel, and was excluded. 

A verdict for the demandant was then taken by consent, 
which is to be set aside, and a new trial granted, if the above 
testimony: was competent, or if said deed was admissible in 
evidence. | 

Eliot, for the tenant. 

Coffin, for the demandant. 

The opinion of the court was delivered at October term 1845. 

Wipe, J. Each party in this case claims title under Simeon 
Presbrey ; and the question at the trial was, which of the par- 
ties had the elder and better title. The demandant gave in 
evidence a quitclaim deed of the demanded premises to him, 
from the said Presbrey, dated September 20th 1830, duly 
acknowledged, and recorded October 5th 1838. The tenant 
then offered in evidence a deed to her of the premises, dated 
December 16th 1826. On inspection, it appeared that the 
signatures of the said Presbrey and his wife had been erased ; 
and it was proved, by the testimony of Ann J. Briggs, that this 
erasure had been made before the deed was recorded. She 
testified, among other things, that the deed was found muti 
lated eight or nine ‘years before the trial, that is, in 1835 or 
1836. It was contended that the testimony of this witness 
(which is fully stated in the report of the judge who tried the 
case) furnished sufficient evidence that the deed was cancelled 
with the consent of the tenant. But it was decided that the 
deed was not admissible. And we are all of opinion that this 
decision is well founded ; especially as the deed to the tenant 
was not recorded until long after the recording of the deed to 
the demandant. It is clear, therefore, that the tenant’s title 


OCTOBER TERM 1844. 409 


Newcomb v. Presbrey. 


could not prevail against the demandant, whether his deed were 
cancelled or not, unless it could be proved that the demandant, 
when he purchased, had notice of a previous valid and subsist- 
ing conveyance to the tenant. No such evidence was offered 
at the trial. All that was offered to be proved was, that the 
demandant had knowledge of the fact that the tenant had _ held 
a deed from said Simeon Presbrey, before his deed to the 
demandant, and that such deed had been given up. The 
demandant, therefore, might well presume that the deed to the 
tenant had been cancelled, especially as for many years it had 
remained unregistered. Farnsworth v. Childs, 4 Mass. 640. 
Trull v. Bigelow, 16 Mass. 406. 

To obviate the objections to the admission of the deed to the 
tenant, her’ counsel offered to show, by the testimony of the 
said Simeon Presbrey, the facts in relation to the mutilation of 
the deed. But this witness was objected to as incompetent, in 
consequence of the covenants contained in his said deed ; and 
on this ground he was excluded. It is argued, that the witness 
was interested to make it appear that the deed was cancelled, 
or the signatures erased, with the knowledge and consent of 
the tenant; for if so, he would not be liable on his warranty to 
the demandant; and, by setting up this deed, he might be 
liable. But there is a fallacy in this argument; because, if the 
witness should testify that the deed was mutilated with the con- 
sent of the tenant, he might still be liable on his covenant of 
warranty ; for in an action on that covenant, the demandant 
might, perhaps, prove the contrary by the witness’s own dec- 
larations, which would be competent evidence in that action, 
although not so in ‘this. 

There is, however, another objection to the ruling at the trial, 
which we think well founded. It is not stated, in the report of 
the case, that the deed to the demandant contained any cove- 
nant of warranty; and it has been argued by counsel, on the 
assumption that it was a mere quitclaim deed; but on looking 
into that deed, we find that it contains an express covenant of 
warranty, or for quiet enjoyment, against all persons claiming 
from or under the said Simeon Presbrey. The words of the 
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nabendum are, “ to have and to hold the aforementioned prem- 
ises to the said Nathaniel Newcomb, his heirs and assigns for- 
ever ; so that neither I, the said Simeon Presbrey, nor my heirs, 
nor any other person or persons claiming from or under me, 
shall or will, by any way or means, have, claim or demand any 
right or title to the aforesaid premises.” That this clause in 
the deed amounts to a covenant of warranty, or of quiet enjoy- 
ment, against all persons claiming title under or from Simeon 
Presbrey, cancot admit of a doubt. To constitute a covenant, 
it is not necessary that the word covenant, or any other par- 
ticular word or words should be made use of ; for any words in 
a deed, in what part soever found, from which the intent of the 


arties to entsr into an engagement can be collected, are suffi- _ 
o-oo 


cient for that purpose. Bac. Ab. Covenant, A. 3 Wooddeson, 
86, 87. 2 Stephens Nisi Prius, 1057. Thus these words, 
in the lease of mills, “and the lessee shall repair the mills as 
often as need shall require, and shall leave them sufficiently 
repaired at the end of the term,” import an express covenant 
1 Rol. Ab. 518. So in Cramer vy. Bradshaw, 10 Johns. 484, 
where one, by a bill-of sale, granted ‘‘a slave, being of sound 
wind and limb, and free from all disease,” it was held that 
these were not words of description, but a covenant of warranty. 

This being the clear construction and import of the deed to 
the demandant, it follows that the witness was equally inter- 
ested on both sides of the cause. His interest in favor of the 
tenant was counterbalanced by his interest in favor of the de- 
mandant, he being liable on his covenant of warranty, which- 
ever party should prevail. A new trial, therefore, must be 
eranted. It will not, however, avail the tenant, unless it can be 
proved, not only that the erasures of the signatures to the deed 
were made without the knowledge and consent of the tenant, 
but that this fact was known to the demandant at the time of his 
purchase. ‘The demandant’s title must prevail, unless it can be 
effectually impeached, on the ground of fraud ; and certainly, 
from the evidence reported, no fraud can be imputed to the 
demandant. 

New trial granted. 


OCTOBER TERM 1844. 414 


Green v. Tanner & others. 


Ranpatt H. Green vs. Timotuy I. Tanner & others. 


Ihe fact that a firm was in debt when the partners made a conveyance of their prop- 
erty is not sufficient to raise a presumption that the conveyance was fraudulent: 
In order to avoid such conveyance, proof must be given that it was made with 
the intention to defraud the creditors of the firm, or subsequent purchasers, and 
that the grantee had knowledge of such intention. 

A bond fide purchaser from the fraudulent grantee of a debtor acquires a good title 
against the creditors of the original grantor. 

When money is lent to part of the members of a firm, who give a note for it in 
their own names only, the lender is not a creditor of the firm, although the bor- 
rowers apply the money, towards payment of the debts of the firm. 

Though a bill in equity, brought to redeem a mortgage, ought in strictness to contain 
an offer of the plaintiff to pay such sum as shall be found due from him, yet if 
no objection is made to the bill, for want of such offer, he may have leave to 
amend it, after a hearing of the case. 

A mortgagee, who brings a bill in equity to redeem a prior mortgage, is entitled to 
redeem, on paying the sum due thereon, although the defendant has, in addition 
to his prior mortgage, a claim on the mortgaged property, subsequent to that 
of the plaintiff’s mortgage; unless the defendant files a cross bill to redeem the 
plaintiff ’s mortgage. 


Tuts was a bill in equity, wherein the plaintiff alleged that, 
on the 7th of November 1834, Nathaniel C. Dana and Wil- 
liam R. Butterworth, being owners of certain real and personal 
estate in Seekonk, known as ‘the Cove Mill Estate,’’ con- 
veyed the same to Christopher Rhodes, William Rhodes, Orray 
Taft, Thomas Truesdell and Robert Rhodes, in mortgage, for 
the consideration of $25,000, to secure payment of fourteen 
promissory notes, of the same date, made by said mortgagors 
to said mortgagees; and on the 9th of December 1835, con- 
veyed the said estate, with all the additions thereto and 
improvements thereof, to Samuel Congdon, his heirs and as- 
signs, for the consideration of $3000, subject to the aforesaid 
mortgage: ‘That said Congdon, on the 10th of February 1837, 
made quitclaim deeds of five eighths of all his right, title and 
interest in said property, as follows; viz. a deed of one undi- 
vided fourth thereof, for the alleged consideration of $5000, 
to John Jenckes, his heirs and assigns forever, taking back a mort- 
gage thereof from said Jenckes, to secure paymentof a note made 
by him to said Congdon, for $5000 payable in one year ; also a 
deed of one undivided fourth thereof, for the same alleged con- 
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sideration, to William H. Drown, his heirs and assigns forever 
taking back a mortgage thereof from said Drown, to secure pay 
ment of a like note made by him to said Congdon, for $5000, 
payable in one year, with interest ; and also a deed of one undi- 
vided eighth thereof, for the alleged consideration of $2668°37, 
to Jonathan Knowles, his heirs and assigns forever, taking back 
a mortgage thereof from said Knowles, to secure payment of a 
note made by him to said Congdon, for $2668-37, payable in 
one year with interest: That the said Congdon, Jenckes, Drown 
and Knowles, on or about the said 10th of February 1837, 
entered into partnership, for the purpose of manufacturing cot- 
ton cloth at said Cove Mill, under the name and style of the 
Cove Mill Company ; and their principal capital consisted of the 
aforesaid real and personal property, and was held by them in 
the following proportions, viz. three eighths by said Congdon, 
two eighths by said Jenckes, two eighths by said Drown, and one 
eighth by said Knowles: That on the 19th of April 1837, said 
Jenckes, Drown and Knowles, for the false and pretended con- 
sideration of $13,000, quitclaimed, by deed, all their right, title 

and interest in said property to the said Congdon, his heirs and — 
assigns, with the intent and design to hinder, delay and defraud 
their creditors; that the three several notes above mentioned 
constituted the sole consideration of said quitclaim deed, and 
that said notes were in equity paid, and ought to have been sur- 
rendered to the makers thereof by said Congdon, when he 
received said deed: That said Samuel Congdon, on the same 
19th of April, in furtherance of said fraudulent intent and design, 
with intent to hinder, delay and defraud the creditors of the 
aforesaid partnership of their just and lawful actions, debts and 
demands, ‘conveyed all said Cove Mill Estate, by two deeds of 
mortgage; viz. a deed to Charles Congdon, for the purpose of 
securing to him the sum of $3750, feigned and pretended to 
be due to him from said Samuel on a‘note for that sum and 
interest, dated November 7th 1834; and also a deed to Wil- 
ham H. Waterman, his heirs and assigns, for the purpose of 
securing to him the sum of $3750, feigned and pretended 
to be due to him from said Samuel on a note for that sum and 
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interest, dated on the 7th of November 1834: That said Sam- 
uel Congdon, on the 20th of April 1837, by quitclaim deeds, 
reconveyed to said Jenckes and Drown each one undivided 
fourth, and to said Knowles one undivided eighth, of said 
property, for the alleged consideration of $5000, paid by 
_said Jenckes, and the same sum paid by said Drown, and 
$ 2663-37, paid by said Knowles: That said Jenckes, on the 
21st of April 1837, quitclaimed all his interest in said property 
to Welcome Congdon, his heirs and assigns, for the alleged con- 
sideration of $500: That said Charles Congdon, on the 16th 
of October 1838, conveyed all his interest in said property to 
Anthony B. Arnold, on a trust expressed in these words: ‘That 
the said Arnold shall, at any time after either of the following 
named notes, to be given hereafter, shall have become due and 
payable, and the same shall be unpaid for the term of sixty days 
thereafter, upon the request, in writing, of the President, Direc- 
tors and Company of the City Bank,” (of Providence,) “sell, at 
public auction, the premises aforesaid, he or they first giving, after 
the expiration of said term of sixty days, sixty days’ notice thereof 
in some one of the public newspapers printed in the city of Prov 
idence, make and execute the necessary conveyance. thereof, 
receive the amount of such sale or sales, and, after the payment 
of all the expenses of sale, apply and appropriate the residue in 
manner following, to wit; first, to pay a negotiable promissory 
note for the sum of $1740, to be made by Samuel Congdon, 
payable to, and to be indorsed by, John Jenckes, in three months 
from the first day of November 1838, at bank ; secondly, to pay 
a note to be made by John Jenckes, payable to, and to be in- 
dorsed by, Samuel Congdon, for. $1740, in four months from 
said first day of November, at bank; thzrdly, to pay a note to 
be made by Samuel Congdon, payable to, and to be indorsed 
by, Welcome. Congdon, for the sum of $3000, in six months 
from said first day of November, at bank ; and fourthly, to pay 
all such notes or drafts as may at any time hereafter be given 
in part payment or renewal of either of the aforesaid notes: 
And in further trust, in case of a sale of said premises under 
and by virtue of this conveyance, to pay over to the said 


Charles all such sums of money as may remain after the pay- 
35 * 
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ment of the expenses, the said notes, and reasonable compensa- 
tion for the services of the trustee ; and, in case said notes shall. 
be paid or cancelled by the makers or the indorsers, or any other 
person for them or either of them, without recourse to the sale 
of the Jand, then to reconvey said premises to me the said 
Charles:” That the said William H. Waterman, on the 16th 
of October 1838, and the said Samuel Congdon, on the 15th 
of December 1838, each conveyed all his interest in said prop- 
erty to said Anthony B. Arnold, in trust for the same purposes 
mentioned in the aforesaid conveyance of Charles Congdon to 
said Arnold, except that, in case of a sale of the said property, 
said Arnold was to pay over to said Waterman all sums that 
might remain after the payments in said conveyance mentioned, 
and, in case no sale should take place, to convey said property 
to said Waterman, he accounting to said Samuel Congdon for 
said balance or for said premises: That the three conveyances 
last aforesaid were made with the intent and design of securing the 
respective private creditors of the said John Jenckes and Samuel 
Congdon by the partnership property of the Cove Mill Company, 
when that company was insolvent, and with the intent to hinder, 
delay and defraud the creditors of said company, and give to the 
creditors of the individual members of the company a priority 
over the partnership creditors ; all which was well known by 
said Arnold: That said Jonathan Knowles, on the 16th of 
April 1839, quitclaimed all his interest in said property te 
said John Jenckes; and said Welcome Congdon, on the 
same day, reconveyed to said Jenckes all his interest in said 
property ; one of these deeds of quitclaim bearing date April 4th, 
and the other April 3d: That on the 10th of April 1839, 
said partnership were largely indebted to divers persons, and 
applied to the plaintiff for a loan of money to pay their partner- 
ship debts ; and that he lent them $10,000, and received their 
promissory note therefor, payable in one year with interest ; and 
that said money so lent was applied to the payment of partner- 
ship debts and to other partnership purposes ; and the plaintiff, 
on the same day, received of said John Jenckes, Samuel Cong- 
don and William H. Drown, two mortgage deeds to secure pay 
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ment of said money, viz. one conveying the real property, and 
another conveying the personal property described in the mort- 
gage, first above mentioned, made by Dana and Butterworth to 
Christopher Rhodes and others; but that no part of said money 
has been repaid to the plaintiff: That said Samuel Congdon 
and John Jenckes, on the 4th of October 1839, quitclaimed 
their interest in said property to Jonathan Knowles, who, on the 
9th of December 1840, quitclaimed his interest in the same to 
Timothy I. Tanner: That on the 2d of January 1841, the said 
_ Anthony B. Arnold quitclaimed all his interest in said property 
to Timothy I. Tanner, for the alleged consideration of $7000 ; 
and that on the 28th of said January, Charles Congdon quit- 
claimed to William H. Waterman all his interest under his 
aforesaid trust deed to Anthony B. Arnold; and on the 30th of 
said January; the said Waterman quitclaimed the same interest, 
and all his other interest under said trust deed, to said Timothy 
I. Tanner, his heirs and assigns; whereby said Tanner became, 
and still is, seized of the equity of redeeming three undivided 
fourth parts of said property: ‘That on the 27th of April 1837, 
Thomas Truesdell and Robert Rhodes assigned all their interest 
in the mortgage aforesaid, made by Dana and Butterworth, unto 
said Christopher Rhodes, William Rhodes and Orray Taft; and 
that on the 5th of December 1839, said William Rhodes and 
Orray Taft took possession, according to law, of the whole of 
said property mentioned in that mortgage: That on the 18th 
of February 1841, Timothy I. Tanner conveyed all his interest 
in the same property to Lemuel C. Richmond, in mortgage, to 
secure payment of five promissory notes for the sum of $7000. 

The bill then averred, that said Tanner, Richmond, Drown, 
Taft, Christopher Rhodes and William Rhodes, combining and 
confederating to injure the plaintiff, pretend that the aforesaid 
mortgage made by Dana and Butterworth, and the fourteen 
notes therein mentioned, have not been paid, and that a part of 
said notes are now outstanding ; whereas the plaintiff charges 
that they have been more than paid, by money &c. and from 
the rents of the mortgaged property, or might have been, but 
for wilful default and bad management: That the aforesaia 
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conveyance from said Jenckes, Drown and Knowles, to Samue. 
Congdon, dated April 19th 1837, and the conveyances from 
Samuel Congdon to Charles Congdon and to said Drown, dated 
April 20th 1837; the two deeds made by Charles Congdon 
and said Waterman to Anthony B. Arnold, dated October 16th 
1838; said Charles’s conveyance to said Waterman, dated Jan- 
uary 28th 1841; and said Waterman’s conveyance to said 
Tanner, dated January 30th 1841 ~~ were all) made without any 
good or valuable consideration ; that said conveyances, made 
on the 19th and 20th of April 1837, were made “ of purpose 
and with intent and design to hinder, delay and defraud the 
then and future creditors of the Cove Mill Company ; and that 
all said conveyances were fraudulent and void as to the plaintiff: 
That the deed from said Arnold to said Tanner, dated January 
2d 1841, was made in violation of the trust and provisions of the 
conveyance to said Arnold, and was fraudulent and void as to 
the plaintiff: That at the time of the several. conveyances of 
Charles Congdon, William H. Waterman and Samuel Congdon, 
to said Arnold, he well knew that said Cove Mill Company and 
said Samuel Congdon were, and long before had been, insolvent 
and largely indebted, and that the two aforesaid. mortgages, from 
said Samuel to said) Charles Congdon and. to said Waterman, 
were given without consideration, and were fraudulent and void. 
as against the partnership creditors. 

The prayer of the bill. was, that the defendants might answer, 
on oath, to all the matters therein charged; that: an account 
should be taken, by a master, of what, if any thing, is due to 
said Christopher Rhodes, William Rhodes and Orray Taft, on 
the mortgage made by Dana and. Butterworth, and what is due 
to the plaintiff on his. mortgage; and that the said Tanner, 
Drown and Richardson be decreed to: pay the plaintiff what. 
shall be found due to him. . 

A supplemer tal bill was filed, in which. the plaintiff alleged, 
that after the filing of the original bill, and before service of 
notice thereof, viz. on the 10th of June 1841, the said Tanner, 
by his deed, for the alleged consideration of $8000, quitclaimed 
all his interest in one third of the Cove Mill real estate to Isaac 
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G. Richmond, and one other third part thereof, for the same 
alleged consideration, to Samuel D, Slocum; that said Tanner, 
on the 3d of September 1841, by his deed, in which no consid- 
eration is expressed, quitclaimed to said Richmond and Slocum 
the other third part of said estate; and that said Tanner, on 
said 10th of June 1841, for the alleged consideration of $1000, 
mortgaged unto Samuel Slocum one third part of said Cove 
Mill estate, to secure payment of two promissory notes, one for 
$450 in six months, and another for $500 in twelve months: 
~Whereby said Isaac G. Richmond, Samuel D. Slocum and 
Samuel Slocum pretend to have become part owners of the 
share of said estate which said Tanner purchased, as in the ori- 
ginal bill is set forth; and they, confederating together, and com- 
bining with said Tanner, Drown, Taft, Christopher Rhodes and 
William Rhodes, to injure the plaintiff, pretend that said four 
deeds last mentioned were for a valuable consideration and bond 
fide, &c. and that they had no knowledge of the plaintiff’s 
prior mortgage, or of his intention to file his original bill: 
Whereas the piaintiff charges that said deeds were without any 
good or valuable consideration, and were not intended to convey 
any interest in said estate; and that said deeds were made with 
a knowledge of the plaintiff’s intention to file his said bill, and 
with intent to hinder, delay and defraud the plaintiff, and are, 
therefore, as against him, fraudulent and void: That the plain- 
tiff is entitled to the same_relief against said Slocums and Rich- 
mond, as against the defendants named in the original bill. 

The prayer of this supplemental bill was, that said Slocums 
and Richmond make answer, on oath, to the matters charged 
against them. 

The defendants made answers, to which the plaintiff filed a 
replication, and much evidence was taken by both parties. 
These answers, and the evidence, so far as they are necessary 
to an understanding of the points of law decided in the case, 
are sufficiently stated in the opinion of the court. 

L. C. Eaton, of Rhode Island, for the plaintiff. 

Coffin, for the defendants. 

The opinion of the court was delivered at October term 1845 
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Wivpe, J. The facts in this case are very complicated, but 
the principles of law upon which the decision of the court is 
founded, render many of the facts immaterial. The plain- 
tiff, in his bill, prays for a decree of redemption of a certain 
estate mortgaged to Christopher Rhodes and others, aver- 
ring that the mortgage debt has been fully paid, and that 
various other mortgages of the same estate, under which the 
defendants claim, made before the mortgage to the plaintiff, 
were fraudulent and void. The bill further avers, and the de- 
fendants’ answers admit, that Samuel Congdon, being the owner 
of the premises, subject to the said mortgage to Christopher 
Rhodes and others, on the 10th of February 1837, quitclaimed 
all his right and title to one fourth part of said premises to John 
Jenckes, another fourth part to William H. Drown, and one 
eighth part to Jonathan Knowles. And the bill then avers, 
that on or about that time the said Congdon, Jenckes, Drown 
and Knowles, entered into partnership for the purpose of manu- 
facturing cotton cloth, under the name of the Cove Mill Com 
pany ; and that their principal capital was the property which 
they thus held in common, consisting of real and personal es- 
tate. It is also averred by the plaintiff, and admitted by the 
defendants, that afterwards, on the 19th of April 1837, the said 
Jenckes, Drown and Knowles quitclaimed all their right and 
title in said premises to the said Congdon, who thereupon con- 
veyed the same in mortgage to Charles Congdon, and, by 
another mortgage deed, to William H. Waterman. 

The bill charges, and the plaintiff’s counsel contends,,that 
these last mentioned conveyances to Samuel Congdon, and from 
him to Charles Congdon and William H. Waterman, were 
made with the intent to delay and defraud the creditors of the 
partnership of their just debts and demands, and so, as to them, 
were wholly void. ‘This is denied by the defendants, and they 
insist that all these conveyances were made in good faith, and 
on good considerations, and without any fraudulent purpose 
whatever. ‘This then is a question of fact to be decided upon 
the evidence ; and we are of opinion that there is no sufficient 
evidence to maintain the charge of fraud. The testimony of 
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Samuel Congdon, if believed, (and we are not aware of any 
good reason why it should not be believed,) is conclusive against 
any such charge, even admitting that the estate conveyed was 
the property of the partners. He testifies that these mortgages 
to Waterman and Charles Congdon were made in good faith, 
and to secure debts due to them, and liabilities incurred by them 
for him; and that this was known and agreed to by Jenckes, 
Drown and Knowles. It is true that his testimony is not fully 
confirmed by Jenckes and Drown. Jenckes testifies that he 
does not distinctly recollect for what purpose he quitclaimed his 
interest in the premises to Samuel Congdon, on the 19th of 
April 1837. And Drown testifies that he did not understand 
that any new incumbrances were to be added to the estate, 
between the time of his quitclaim to Samuel Congdon and his 
reconveyance back of the same estate. But he admits that it 
was represented to him that Charles Congdon was interested in 
one of the mortgages on the estate, and that his name ought to 
have been inserted in the deed from Samuel Congdon to him 
We consider this negative testimony as of very little weight 
against the affirmative testimony of Samuel Congdon, as it may 
reasonably be ascribed to their defect of recollection ; especially 
as the same estate was reconveyed to them the next day after 
the mortgages were given, subject expressly to those mortgages. 
This and other circumstances confirm the testimony of Samue! 
Congdon, if any confirmation be necessary. But furthermore ; 
there is no evidence to prove that these conveyances were made 
to defraud creditors. ‘There is no proof that the firm was insol- 
vent at that time, or that there was any apprehension of its be- 
coming so. It is not sufficient to prove that the partners were 
in debt, in order to raise a presumption of fraud. The plain- 
tiff, to avoid these mortgages, must prove that they were 
made with the intention to defraud the creditors of the firm, 
or subsequent purchasers ; and that the mortgagees had knowl- 
edge of such intention. Of this knowledge there is no evi: 
dence; and Waterman and Charles Congdon testify that they 
had no knowledge of the affairs of the concern. The evidence, 
therefore, wholly fails to prove that these mortgages were made 
fraudulently, as alleged in the bill. 
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This being the opinion of the court, it becomes unnecessary 
to consider the question, whether the estate conveyed by these 
mortgages was or was not partnership property ; a question 
much discussed by counsel, and which might be material, per- 
haps, in reference to the conveyance from Samuel Congdon to 
Anthony B. Arnold, but for the reasons which will be here- 
after stated, in reference to another ground of defence, as to 
which this question is not material. But without reference to 
this ground of defence, and without deciding the question, 
whether, in a court of equity, the real estate in question is to 
be considered as held in trust for the partnership, and so 
substantially partnership property, we are strongly inclined to 
the opinion, that the plaintiff has failed to prove that the con- 
veyance to Arnold is void or voidable on the ground of fraud. 
In the first place, there is no proof that Arnold, or the City Bank, 
for whose use and security the conveyance was made, had any 
notice or knowledge that the property belonged to the partner- 
ship; and this conveyance cannot be impeached by proof of a 
fraudulent intent on the part of the grantor, unless it is known 
to the grantee. In the second place, we think the evidence is 
not sufficient to prove that the plaintiff is a creditor of the part- 
nership. ‘The Joan was made to three only of the partners, and 
their note was given therefor, in their own names, and not in 
behalf of the partnership. Knowles, the other partner, could 
not be joined in an action for the recovery of the note or loan. 
Nor does it appear, from the evidence, to have been a partner- 
ship debt. Samuel Congdon testifies that the money loaned 
was applied to the payment of a debt due by the Cove Mill 
Company to Jenckes and Congdon; whether in the whole or in 
part only, does»not appear; but whatever was paid for part- 
nership debts would be a good charge against the partnership, 
in the accounts between the partners. But this would not 
affect the contract between the plaintiff and the three partners. 
They alone were liable on that contract. Barley v. Clark, 6 
Pick. 372. 

Then it is contended, on behalf of the plaintiff, that this con- 
veyance to Arnold is void by the Sts. of 13 and 27 Elizabeth. 
It was made, it is said, by an insolvent debtor, to secure or pay 
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a particular debt exclusively, the trustee and creditor knowing 
of the debtor’s insolvency, and contains a provision requiring 
the trustee to pay over any surplus, or to convey the assigned 
property, upon the discharge of the debt secured, to a third 
person, to hold for the grantor. But the knowledge by the City 
Bank, or by Arnold, of the insolvency of Samuel Congdon, 
does not necessarily affect the validity of the conveyance. The 
conveyance was made on a valuable’ consideration, to secure a 
bond fide debt ; and an insolvent debtor has a right to pay or se- 
cure some of his creditors to the exclusion of others, unless made 
in fraud of some bankrupt or insolvent law. in regard to the 
clause in the deed, authorizing Arnold to pay over the surplus 
of the proceeds of the sale of the estate, or, if not sold, to con- 
vey the same to Waterman, we think it is no evidence of fraud, 
unless it was inserted with the fraudulent intention of locking 
up the funds or property, so that it could not be reached by the 
said Congdon’s creditors, and this intention was known to Ar- 
nold or the City Bank; and of this there’is no sufficient evi- 
dence. Samuel Congdon testifies that the conveyance was 
made to secure a just debt, and there seems to be no sufficient 
evidence to prove that it was’ made for any other purpose. 
Arnold’s deposition, taken by the plaintiff, is in the case, but he 
was not interrogated on this point. If, however, there were 
evidence of a fraudulent intent on the part of Congdon, that 
would not avoid the conveyance, unless Arnold or the City 
Bank knew that the clause in the conveyance, which is ob- 
jected to, was made for the purpose of defrauding or delay- 
ing creditors; and of this there is no evidence. 

I have thus stated briefly, but substantially, the views of the 
court, as to these conveyances alleged by the bill to be fraudu- 
lent and void. These views, however, are not essential in the 
decision of the case, if the other ground of defence, on which 
the defendants’ counsel relies, is well founded. He contends 
that the question of fraud by the parties to these conveyances 
is immaterial, and does not affect the validity of the defence ; 
the defendants being bond fide purchasers for a valuable con- 
sideration, and without notice of any fraud. The principle of 
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law on which the defendants’ counsel relies is well established, 
and is not to be questioned, as appears by the case of the 
Oriental Bank v: Haskins, 3 Met. 338, 339, and the cases 
there referred to. The defence then is reduced to a question 
of fact, whether the defendants are bond fide purchasers, as 
alleged in their answer. 

That the answer, being responsive to the bill, is evidence for 
the defendants, as to facts within their own knowledge, is not 
denied, And by a well established rule of equity, the answer 
must be taken to be true, unless contradicted by two witnesses, 
or by one witness with probable and corroborating circum- 
stances. And it is certain that the defendants’ answer is not thus 
contradicted and disproved. In their answer, made under oath, 
they say that all the several deeds and conveyances mentioned 
in the bill and the supplemental bill, so far as they have any 
knowledge of the same, were made upon good considerations and 
in good faith, and with no intent or design to hinder, delay, or 
defraud the then or future creditors of the Cove Mill Company, 
or any other persons. And they severally deny any confedera- 
tion with any person or persons to do or effect any fraud or 
injustice, or that they have any knowledge of such confedera- 
tion by others. And Tanner says that the deeds which he has 
taken state the true considerations therefor, 

The plaintiff’s counse] objects to the answer as being too 
general, and for omitting to state, specifically, sundry facts which 
the defendants were called upon to answer. But this objection 
comes too late. The plaintiff should have excepted to the an- 
swer, and the defendants might have been compelled to answer 
more fully. 

The answer, however, does state all that seems material to 
the decision of the cause, It states the consideration of the 
conveyances to Tanner, and the statement is confirmed by 
other testimony. It avers also that these purchases were made 
in good faith, and fully denies the knowledge of any fraudulent 
transaction by any other person or persons. There is no suffi- 
cient evidence to disprove these averments and denials, and 
they must be considered as true. 
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It is also objected that Arnold was not a purchaser, except 
of the right to’sell the estate at public auction for the purpose 
of paying certain debts. But there is no ground for this objec- 
tion. Arnold was a purchaser of all Congdon’s title and inter- 
est in the estate, in trust, in the nature of a mortgage with a 
power of sale ; for after the payment or discharge of the debts 
secured thereby, the estate was to be conveyed to Waterman 
for the use of Congdon. Nor is it any valid objection, that the 
deed to Tanner was taken after the deed to the plaintiff; for 
the title purchased by Tanner was the elder title. We must: 
therefore consider ‘Tanner as a bond fide purchaser, as alleged 
in the answer, and that he has a valid title under the mort- 
gages alleged by the bill to be fraudulent. We are strongly 
inclined to the opinion, as before remarked, that no fraud has 
been satisfactorily proved ; but if otherwise, it cannot invalidate 
the defendants’ title. 

The only remaining question is, whether the plaintiff is enti- 
tled-to redeem by paying what is due on the mortgages previous 
to his; and we are of opinion that he is so entitled. In strict- 
ness, the plaintiff ought in his bill to offer to pay the sums due, 
if these mortgages should be held valid ; according to the Rev. 
Sts. c. 107, $18. But no objection has been made to the bill 
for this defect, and the plaintiff may now have leave to amend 
the bill in this respect. 

It is very clear that the defendants’ title under the mortgages 
made prior to the plaintiff’s mortgage, and their title to the 
equity under Congdon by a conveyance from him subsequert 
to the plaintiff’s mortgage, cannot merge so as to defeat the 
plaintiffs title. The defendants may, by filing a cross bill, re- 
deem the plaintiff’s mortgage ; but, unless they move for liberty 
so to do, the case must be referred to a master, to take an ac- 
count, ascertaining the amount due on the mortgages under 
which the defendants claim, including the deed of trust to Ar- 
nold, which we consider as a mortgage with power of sale not 
executed ; and so it has been argued by the defendants’ counsel. 
In terms, the conveyance was to be made to Waterman, on the 
discharge of the debts secured ; but it was to be so conveyed 
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for the use of Congdon, which is equivalent to a reconveyance 
to him. Unless, therefore, the defendants should move for lib- 
erty to file a cross bill, the case will be referred to a master to 
take an account of the sums due on the defendants’ mortgages 
made prior to the plaintiff’s mortgage. Whether the plaintiff 
is entitled to an account of the rents, depends on the question 
whether the defendants, or those under whom they claim, were 
in possession under the prior mortgages. 


StepHeN Nickerson, Administrator vs. Asa S. Bow ty, 
Executor. 


A testator devised and bequeathed to his wife the use and improvement of all his 
estate, real and personal, during her widowhood ; made her the executor of his will; 
and died without issue,and without making any further disposition of his property: 
His wife survived him, remained a widow, and had the use and improvement of all 
his estate during her life. Held, that the residue of the personal property of the tes- — 
tator vested, on his death, one half in his widow, and the other half in his heirs at 
law, by virtue of Sé. 1805, c. 90,§25 and that, upon her decease, her executor was 
entitled to one half of such residue. 


THis was an appeal from a decree of the judge of probate 
for the county of Barnstable, and was submitted to the court on 
the following statement of facts: 

Thomas Rider of Provincetown, on the 29th of November 
1796, made his last will, in these words: “ As to such worldly 
interest as God hath been pleased to bless me with in this life, 
I give, bequeath, devise and dispose of the same in the follow- 
ing manner, viz. I give and bequeath to my wife, Polly Rider, 
the use and improvement of all my estate, real, personal and 
mixed, for her own use and benefit, so long as she may continue 
my widow. I also constitute and appoint my wife, Polly Rider, 
to be executor of this my last will and testament.” No other 
disposition of any part of said Rider’s estate was made by will; 
and he died, December 23d 1830, leaving real and personal 
estate more than sufficient to pay his debts and the expenses 
attending his decease. He left no lineal descendants, but left 
numerous collateral relations, his neirs at law, of whom Rebecea 
R. Nickerson, wife of the appellant, was one. 
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Said will was proved and allowed in March 1831. The wife 
of the testator survived him, accepted the trust of executor. 
and never afterwards married. She took the use and improve- 
ment of said real and personal estate during her life, and died 
in 1841, leaving a will, of which she appointed Asa 8. Bowly, 
the appellee, to be the executor, and which was proved and 
allowed on the 5th of November 1841. On the same day, 
Stephen Nickerson, the appellant, was appointed administrator 
de bonis non, with the will annexed, of said David Rider, and, 
on the Ist of April 1844, rendered to the judge of probate an 
account of the personal estate of said David, showing a balance 
of $1118-64 in said Stephen’s hands, belonging to the heirs or 
legal representatives of said David. The judge of probate 
thereupon passed a decree of distribution, in which said Stephen 
was directed to pay one half of said balance to éaid Asa S., as 
executor of the last will of said Polly Rider. From this decree 
the said Stephen appealed. 

C. H. Warren, for the appellant. The question in this case 
is to be decided upon the construction of Sts. 1783, c. 24, $ 10, 
and 1805, c. 90, $ 2, which were in force at the time of David 
Rider’s decease. By the former of these statutes, property not 
devised or bequeathed was to be “ distributed in the same 
manner as if it were an intestate estate.” By the latter, “ per- 
sonal estate not lawfully disposed of by last will,” after payment 
of debts, &c. is to be distributed, one half part thereof to the 
widow, if there be no issue of the husband. The appellee will 
rely on this last provision. But the appellant submits, that this 
provision relates to cases of total intestacy only, and that a 
widow, who is provided for in a will, has no claim to any thing 
further. The title of St. 1805, c. 90, is “an act regulating the 
descent and distribution of intestate estates.” By Sz. 1783, 
c. 36, $ 3, the personal estate of a deceased person was charge- 
able with the payment of his debts, &c. and a decree of the 
judge of probate was necessary, in order to entitle the widow to 
a distributive share of the surplus. In the case at bar, the 
widow made no application for a decree ; and her representative 


cannot now apply for a decree for her benefit. She accepted 
36 * 
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the provisions of the will, and enjoyed the property therein: 
bequeathed to her. This was a waiver of any further claim. 
See Crane v. Crane, 17 Pick. 422. Delay v. Vinal, 1 Met. 57. 

Where an executor is appointed, there can be no undevised 
personal property. The personalty goes to the executor, as 
trustee for the next of kin. Hays v. Jackson, 6 Mass. 152. 
But an executor cannot take as trustee for himself; and a wife is 
not of kin to the husband. In Russell v. Hoar, 3 Met. 192, it 
was said that “all the property of the testator, not by him 
devised or bequeathed, descended to, and vested in, the two 
daughters of the testator, immediately on his death.” Yet there 
was a widow in that case. See also Ferson v. Dodge, 23 Pick. 
295. ‘2 Roper on Leg. (1st Amer. ed.) 492. 

The testator’s intention to dispose of the whole of his estate 
is manifested by the will, in which he speaks of disposing of 
“such worldly interest” as he had been blessed with. Jackson 
v. Merrill, 6 Johns. 191. And there is an implied disposal of 
the unbequeathed personalty to the heirs at law. The whole 
doctrine of implication is deduced from the testator’s intention. 
Here his intention clearly was, that his wife should have no 
more than he mentions in his will. See Com. Dig. Estates by 
Devise, N. 12. 1 Jarman on Wills, 460 & seg. Wilkinson v. 
Adam, | Ves. & Beames, 466. Vauchamp v. Bell, Mad. & 
Geld. 343. The King v. Inhabitants of Ringstead, 9 Barn. & 
Cres. 224. Ex parte Rogers, 2 Mad. R. 455. Roe v. Bendale, 
5 Bur. 2608. Willis v. Lucas, 1 P. W. 474. 

Scudder & Clifford, for the appellee. The undevised rever- 
sion in the testator’s real estate vested, at his death, in the heirs, 
and the unbequeathed personalty in the widow and heirs. By 
the common law, before any statutes on the subject, pars ratio- — 
nabilis of a husband’s personal property was his wife’s right, 
upon his decease. The Sts. 13 and 33 Edw. IIJ., 21 Hen, 
VIII. and 22 Car. II. c. 10, were all confirmatory of the com- 
mon law. 2 Bl. Com. 493, 495, 516. Our Sts. 4 Wm. & 
Mary, c. 8, $2, (Anc. Chart. 231,) 1783, c. 36, $ 3, and 1805, 
c. 90, $ 2, have also confirmed this common law right. That a 
total intestacy is not necessary, to entitle a widow to her distribu 


OCTOBER TERM 1844. 427 


Nickerson, Administrator v. Bowly, Executor. 


tive share, under St. 1805, c. 90, is shown by the cases of Briggs 
v. Hosford, 22 Pick. 288, and Ex parte Kempton, 23 Pick. 163, 
where her share was decreed to her in cases of partial intestacy. 
In the latter case, there was also a provision for the widow, in 
the will; as in the case at bar. See also 2 Roper on Leg. (lst 
Amer. ed.) 490. The Rev. Sts. c. 62, $5, negative the sup- 
position that a total intestacy is meant in a case like this. The 
provision there is, that “all estate not disposed of by the will 
shall be administered as intestate estate.” 

The widow’s right vested, so as to authorize a distribution to 
her representatives. Judge of Probate v. Robins, 5 N. Hamp. 
246. Hayward v. Hayward, 20 Pick. 520. The case of Fos- 
ter v. Fifield, 20 Pick. 67, also shows that the widow’s right 
does not depend upon a decree of distribution. And if she 
cannot take, by force of the statute, without a decree, the chil- 
dren cannot; for both stand on the same ground. 

The argument for the appellant, that the testator did not 
intend that his widow should have any thing more than he gave 
her in- the will, and that he did intend that his heirs at law 
should have the residue, might be fully answered by saying that 
he intended that the residue should take the direction which the 
law would give it; and that the law gives it to the widow and to 
the heirs. But the authorities furnish another answer. In Atkins 
v. Kron, 2 Iredell Eq. Rep. 58, a testator gave to each of his 
heirs a certain portion of his property, ‘and no more.” Yet it 
was held that these words did not exclude the heirs from other 
portions of his property which he had not effectually bequeathed 
to others; for, as to such portions, they took by law, independ- 
ent of, and even against, his intentions. And the analogy of 
dower and pars rationabilis of a widow favors the appellee’s 
claim. By the common law, a legacy to a widow does not bar 
her claim to dower. It is by statute only, that such claim is 
barred, and that by express declaration of the testator, or by 
necessary implication from the terms of the will. See Reed v. 
Dickerman, 12 Pick. 149. And it must be by statute only, that 
a legacy can bar a widow of her third or half of the unbequeathed 
personalty of her husband. See Toller on Executors, (4th ed.) 
386. 
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In Ferson v. Dodge, 23 Pick. 287, the question must have 
arisen, which is now before the court. And it may have been 
there decided according to the views above presented. But 
this does not appear from the report of the case. The court 
said that the intestate property was to be “ distributed among 
the heirs at law, according to the statute of distributions.” By 
this was probably meant, a distribution among those who were 
entitled by that statute. And in 6 Mass. 152, 153, where it is 
said ‘“ the executor is trustee of the undisposed residue for the 
next of kin,” the persons entitled to such residue, by the statute 
of distributions, were manifestly intended. 

The dictum in Russell v. Hoar was extrajudicial ; for the 
present question was not before the court. The appellant, in 
that case, was excluded from the unbequeathed property, whether 
it went to widow and daughters, or to the daughters only. 

The precise question now raised, if never adjudged in this 
Commonwealth, has frequently been decided in England, in 
favor of the widow and her representatives. Gobsall v. Soun- 
den, 2 Eq. Cas. Ab. 444, 445. Davers v. Dewes, 3 P. W. 40. 
Oldham v. Carleton, 2 Cox, 399. Dicks v. Lambert, 4 Ves. 725. 

Suaw, C. J. The question in the present case affects the 
personal estate only left by Thomas Rider, and not disposed 
of, in terms, by his will; and it must depend upon the St. of 
1805, c. 90, $2, which was in force at the time of the tes- 
tator’s death in -1830, and was the law by which estate, not 
disposed of by last will, was then regulated. It provides that, 
‘‘when any person shall die possessed of any personal estate, 
not lawfully disposed of by last will,” (after various other 
directions,) “the widow shall be entitled to one half of the 
residue, if there be no issue.” | 

It is a well established rule of law, that the right to a dis- 
tributive share of personal estate, under the statute of distri- 
butions, is a vested interest, vesting, in point of right, at the 
time of the decease of the intestate, although the persons to 
take, and the amount to be received, must be ascertained and 
determined by a decree of the probate court; which, from 
various causes affecting the settlement of the estate, may not 
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de made till long afterwards. 3 P. W. 49, note. Foster v 
Fifield, and Hayward v. Hayward, 20 Pick. 70, 519. It 
seems to follow, as a necessary consequence, that Mrs. Rider’s 
vested right to one half of the personal property, subject to the 
gift of the use thereof to herself for life, like all other vested 
rights to personal property, went to her personal representa- 
tives. Such was the view which appears to have been taken 
of the case by the probate court; and we are of opinion that it 
was correct. ‘ 

Several objections were taken, in the argument, to this de- 
cree, which it may be proper briefly to consider. 1. It was 
contended, that in order to let in the claim of the widow to 
one third, if there be issue, and to one half, if there be no issue, 
there must be an entire intestacy; that is, that the deceased 
shall have made no will. But such, we think, is not the con- 
struction of the terms of the statute, nor its legal effect. In 
terms, it extends to personal property not disposed of by will. 
It applies to estates as it finds them ; if there has been no will, 
then to the whole estate ; if there be a will, not disposing of 
the whole of the personal estate, then it extends to the estate 
not disposed of by such will. Nor can any argument be drawn 
from the expression by which the deceased is called the intes- 
tate — “‘if the intestate shall leave a widow.” The terms festa- 
tor and intestate are used to mark the general distinction be- 
tween a deceased person who makes a will and one who does 
not; and for shortness and convenience, applicable to the 
majority of cases, such a description is useful. But, as it is 
clear that a person may dispose of part of his property by will, 
but not all, and it becomes necessary to mark the distinction, 
he may be properly designated as a testator in regard to the 
property which passes by his will, and an intestate as to all 
other property. 3 

Nor is there, in our view, any more force in the argument 
drawn from the title of the statute, being “an act regulating the 
descent and distribution of intestate estates.” Supposing the 
title could be resorted to as a medium of expounding a statute, 
(which is doubtful,) here the term ‘ estate” obviously means 
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property, and the qualifying term “ intestate” confines it to 
property not given by will. 

But the more decisive consideration is, that the argument, if 
well founded, would exclude the children and next of kin, as 
well as the widow; for the same provision in the statute of 
distributions, which gives property not disposed of by will, 
where there is a will, to children and others next of kin, gives a 
distributive share to the widow. 

2. Another ground taken was, that by the earlier statute of 
distributions, (St. 1783, c. 36, $ 3,) the phraseology is, not that 
the widow shall be entitled to one third, but that one third shall 
be decreed to her by the judge of probate; from which it is 
inferred, that it is a personal right, and that if she dies before 
such decree made, the right is gone. It is extremely doubtful, 
to say the least, whether such would be the construction. The 
form of that statute was, first directing the descent of real estate, 
in which, of course, the widow does not take a share, because 
in that she has another and higher right, that of dower. It then 
declares that personal estate shall be distributed among heirs, 
in the same way-and manner real estates descend, with some 
modifications, one of which is, that one third shall be decreed 
to the widow. Now, as the rights of all the distributees must 
be ascertained, and adjudged by a decree of the probate court, 
before they can claim a distributive share of the administrator, 
when it is declared by law that a certain proportion of that 
fund shall be decreed to the widow, it seems equivalent to 
declaring that she shall have it, or be entitled to it. But if the 
argument were well founded, and there be this distinetion in the 
statutes— the one declaring her title to the distributive share, and 
the other ordering such share to be decreed to her — then the 
former is repealed by the latter, and the latter, declaring the 
title, must govern. 

3. It was suggested, that when there is a will and an execu- 
tor appointed, there can be no property undisposed of, because 
by law the property vests in the executor. If this ancient rule 
of law were in force here, and could stand consistently with our 
statute, and if it were so construed as that the executor would 
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take beneficially in the present case, the whole residue vested in 
the widow, because she was herself executrix. But this rule is 
considered not to apply, even in England, where a legacy is 
given to the executor, or where it is declared or may be inferred 
from the will, that it was not intended. Dicks v. Lambert, 4 
Ves. 729. It was intimated by Parsons, C. J. in Hays v. Jack- 
son, 6 Mass. 152, that, according to the strict rules of law, there 
could be no undevised personal estate, where an executor was 
appointed, because he has all the personal estate in trust, to pay 
debts and legacies, and the residue to his own use, unless ex- 
cluded by the will. But this rule of law he considered as con- 
trolled by St. 1783, c. 24, $10. His conclusion was, that now 
the executor is, in all cases, trustee of the undisposed residue, 
for the next of kin. This passage was relied on in the argument 
to show that, under such trust, the widow could not claim, she 
not being next of kin, and could not be trustee for herself. It 
is manifest, that in this passage, the term “next of kin” was 
used to include all persons, who could claim under the statute 
of distributions, as the statute is expressly referred to, and is 
said to have removed all doubt, and to have shown that such 
undisposed property should be administered by the executor, in 
the same manner as it would be by an administrator if there 
was no will. If an executor is considered, by any technical 
rule of law, as holding the legal estate in trust, it may be as 
well for himself as for others. Suppose the executor were a 
son, instead of a widow; he would be regarded, in the case 
supposed, as trustee for himself and other children, if any. 

But the principal argument is, that it cannot be reasonably 
inferred, that it was the intention of the testator, after giving 
the whole of his personal property to his wife for life, that she 
should have any part of it absolutely ; and in the absence of all 
expression of his intentions, it shall be construed as a gift to his 
heirs, by implication. 

A gift by implication must be founded upon some expressions 
in the will, from which such intention can be inferred. It 
cannot be inferred from an absolute silence on the subject. It 
may be admitted in a popular sense, that when a deceased 
person has given a part of his property to one object of his 
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bounty, he had no intention that such person should take another 
portion. But we think the true answer is, that the intention of 
the testator is to govern, so far only as he has communicated 
that intention, by Azs will, either in terms or by implication ; but 
if he has left undevised property, the disposition of it is not gov- 
erned by his will, but by another rule having its origin in another 
source, in the application of which the intent of the testator is 
not the governing rule, and can have no influence. It operates 
in the same manner, as if the deceased had left no other prop- 
erty and made no will. If, therefore, the intent of the testator, 
not to give the remainder to the same person, could reasonably 
be inferred from a gift of personal property to one for life, in 
terms, it could have no effect in regulating the disposition 
of intestate property. If, however, it were thought important 
to inquire into the intent of the deceased, when he has made 
a will, but left property undisposed of, either in terms or 
by implication; as every man is presumed to know the law, it 
may reasonably be inferred, as his intention, that the residue 
should be disposed of according to law. | 
But this point seems to be well settled by authorities, both in 
England and in this Commonwealth. Davers v. Dewes, 3 P. 
W. 40. Dicks v. Lambert, 4 Ves. 725,732. When a bequest 
of personal property is made to the wife, the part undisposed of 
shall go to her and the next of kin, according to the statute of 
distributions. Briggs v. Hosford, 22 Pick. 288. Ex parte 
Kempton, 23 Pick. 163. , _ Decree affirmed. 


Parpon T. Mumrorp «& another vs. Jonn Freeman. 


The maker of a note wrote a letter to the payee, offering to give a new note payable 
on time, and saying, “ you shall have your pay if 1 live, and the whaling business does 
not fail: Now, if you will agree to this, I will renew; or else you must do the next 
best.” The payee did not accept the offer, but brought an action on the note. Held, 
that the letter did not take the note out of the operation of the statute of limitations. 


Assumpsit on three promissory notes. The defendant relied 
on the statute of limitations. The parties submitted the case 
to the court on the following facts agreed: 
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The notes declared on were made by the defendant, more 
than six years before the commencement of the suit; and_ this 
letter was written by him to one of the plaintiffs: ‘ New 
Bedford, February 15th 1843. Mr. Benjamin Mumford. Dear 
Sir: As it is your request that Mr. Tillinghast should have the 
notes renewed that you have against me, I write to you that I 
will renew the forty and twenty dollar notes, with interest, and 
the ninety dollar note, without the interest since given, to be 
paid not short of six years to come; for there is no way open 
for me to pay, as I see now. You should have had every cent 
due you this last voyage that I made in the Roman, if I had 
got any where from seventy to ninety cents for the oil. As I got 
but fifty cents, my voyage amounted to but $800, and after 
my family’s and my expenses were paid, and $100 for insur- 
ance on the voyage was paid, I had $37 left. But you shall 
have your pay, if I live and the whaling business don’t fail. 
Grieves me to think I can’t and couldn’t pay you before. 
Now, if you will agree to do this, I will renew, or else you 
must do the next best. Yours, &c. John Freeman.” 

The notes referred to in this letter are the notes in suit. 

Eliot, for the plaintiffs, cited Bangs v. Hall, 2 Pick. 378; 
Whitney v. Bigelow, 4 Pick. 110; and Barnard v. Bartholo- 
mew, 22 Pick. 293. 

Colby, for the defendant, cited Wetzell v. Bussard, 11 Wheat. 
309; Moore v. Bank of Columbia, 6 Pet. 92; and Fries v, 
Boisselet, 9S. & R. 128. 

By tHe Court. The acknowledgment and promise to 
renew the notes on certain terms were conditional, and the 
terms were not acceded to. The letter does not express either 
an unconditional promise to pay, or an unqualified admission 
of present indebtedness, from which such promise can be in- 
ferred, so as to take the case out of the operation of the statute 
of limitations. Barnard v. Bartholomew, 22 Pick. 291. Moore 
v. Bank of Columbia, 6 Pet. 92. 

Judgment for the defendant. 


VOL. VIII. 37 
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Tue Taunton Iron Company vs. Cuartes Ricumonp, Jr. 


In a suit, commenced against the members of a partnership that is dissolved, and prose- 
cuted against one of them only, entries by him in the partnership books, concerning 
the partnership business, though made after the dissolution of the partnership, or 
made under his direction by a clerk employed for the purpose, are competent evi- 
dence for the plaintiff, subject to such explanations and controlling evidence as may 
be given by the defendant, in regard to particular entries. 

The report of an auditor, appointed under the Rev. Sts. c. 96, § 25, to state the ac- 
counts of parties to an action, is primd facie evidence on the trial of the action by 
a jury, and changes the burden of proof, although the auditor reports the evidence 
from which he draws his conclusions. 


THis was an action of assumpsit, originally brought against 
Samuel Crocker, Charles Richmond, sen. and the present de- 
fendant, as partners, under the name of the Taunton Iron 
Foundry, upon the common money counts and an account 
annexed to the writ. At the April term 1843, the plaintiffs dis- 
continued against said Crocker and Richmond, sen. (they hav- 
ing been discharged under the insolvent laws,) and proceeded 
against the present defendant alone. After the case was 
opened to the jury, at that term, it was referred to an auditor, 
to state the accounts between the parties; and he made his 
report at the April term 1844, when a trial was had, before 
Hubbard, J. 

The report of the auditor was read to the jury ; but the de- 
fendant objected to the introduction of the books of the Taun- 
ton Iron Foundry, to support any of the charges made by the 
plaintiffs. These books consisted of a leger, journal, two day 
booxs and acash book. The entries therein were principally 
made by John W. Hixon, who testified that he kept the books 
from 1838 to 1841, and that the defendant had the general 
control over the whole business. It appeared that the entries, 
after the beginning of 1841, were principally made by the 
defendant, but that the books were kept irregularly, and that, in 
June 1841, a number of entries were made together, on the 
journal, by the defendant. 

The defendant also objected, that in April 1840, there was, 
de facto, a dissolution of the concern of the Taunton Iron 
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Foundry, and that the property of the company of that name 
was sold to said Hixon, the clerk, and that the defendant left 
Taunton and went to New York; and that, at least after that 
period, the books were not competent evidence to charge the 
defendant. But the judge ruled, that as these books had been 
kept under the direction of the defendant, up to April 1840 ; 
and as the charges which were afterwards made were made in 
the closing of the business ; and as, in 1841, they were princi- 
pally made by the defendant himself; the books were prima 
facie evidence of the charges contained in them; but that they 
were open to correction, in every case where an error existed, 
and might be controlled by other testimony. 

The defendant contended, in regard to the auditor’s report, 
that when the evidence, upon which the auditor had allowed 
any item of charge, was reported, his allowance of such item 
afforded no presumption that it was properly allowed ; but that 
the evidence, being reported, was open for the jury to pass 
upon, with no presumption in favor of the charge, and that the 
burden of proof was still upon the plaintiffs. But the judge 
instructed the jury, that when the auditor had allowed charges, 
his report afforded prima facie evidence of their correctness, 
although he reported the evidence upon which he formed his 
opinion ; yet that it was the duty of the jury to examine the 
evidence thus reported, and’ that they were at perfect liberty to 
come to a different conclusion from that of the auditor, and to 
disallow the charges, or any of them, if they were not satisfied 

that the evidence sustained them. 

The jury returned a verdict for the plaintiffs. Verdict to be 
set aside and a new trial granted, if either of the above rulings 
or instructions was erroneous; otherwise, judgment to be en- 
tered on the verdict. 

Coffin, for the defendant. 

C. H. Warren, for the plaintiffs. 

Suaw, C.J. The suit being brought against the defendant, 
Charles Richmond, jr. and, others, as partners carrying on busi- 
ness in the name and style of the Taunton Tron Foundry, and 
the other defendants having been discharged under the insol- 
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vent laws, the question is, whether the books kept by the part- 
ners were competent evidence, when offered by the plaintiffs, 
especially the entries made after an actual dissolution of the 
partnership. It appeared that these books related to the busi- 
ness of the firm, as well after the dissolution as before; that 
some of the entries were made by the defendant himself; that 
the books were kept under his direction, and by a clerk em- 
ployed for the purpose. The court are of opinion, that they 
were rightly admitted as competent evidence, subject to such 
explanations and controlling evidence as might be given in 
regard to particular entries ; and that they were to be regarded 
as the books of the firm, so long as the partnership business 
remained open and unsettled, although entries continued to be 
made after the dissolution. 

The court are also of opinion, that the direction of the judge 
was right, in stating that the report of an auditor, made pursu- 
ant to Rev. Sts. c. 96, $ 25, is prima facie evidence for the 
party in whose favor it is made, in regard to any item; (Allen 
v. Hawks, 11 Pick. 359; Lazarus v. Commonwealth Ins. Co. 
19 Pick. 81; Jones v. Stevens, 5 Met. 373-;) subject to the 
reconsideration of the jury, either upon the evidence contained 
in the report, or upon any other counteracting evidence ; and 
that this rule is not changed by the fact that the auditor, at the 
request of either party, or otherwise, has reported the evidence 
from which he drew his conclusions. Commonwealth v. Inhab 
ttants of Cambridge, 4 Met. 35. 

Judgment on the verdict. 


! 


Eveazer O’Kevtity & others vs. Brownina O’KEt ty. 


Though the evidence for the plaintiff may be very strong, and the evidence for the 
defendant very slight, yet the court should not rule that the evidence is wholly insuf- 
ficient to support the defence. If there be any evidence bearing on the matter 9. 
defence set up, it should be submitted to the consideration of the jury. 

A. executed and acknowledged a deed conveying land to B., but retained it in his own 
custody until within a few months before his. death, when he directed his daughter 
C. to advise with D. as to the delivery of it saying that it was a good deed, as he had 
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been informed by counsel, and then delivered it to C., to be delivered by her, after 
his death, to B., if he behaved well: After A.’s death, E., C.’s daughter, delivered 
the deed to B.: In a suit against B., to try the title to the land described in the 
deed, he called E. as a witness, and she testified that A., shortly before his death, 
handed the deed to her, but gave her no instructions or directions to deliver it to any 
one; that no third person was present when the deed was so handed to her; and 
that she delivered it to B. shortly after A.’s death: B. thereupon offered to prove 
that, when E. delivered the deed to him, she said, “ here are the papers which grand- 
father gave me to deliver to you.” Held, that evidence of such declaration by E. was 
inadmissible. 


Petition For partition. ‘The petitioners, except Barrett 
Beard, claimed as heirs at law of Browning O'Kelly, late of 
Dartmouth, who died intestate. The said Beard claimed by pur- 
chase from the other heirs of the said deceased. The respond- 
ent denied the seizin of the petitioners, and alleged that he was 
sole seized. ‘Trial in the court of common pleas, before Mer- 
rick, J. whose report thereof was as follows: 

The respondent admitted that the petitioners, except said 
Beard, were heirs at law of said intestate, and that, if they were 
entitled to partition, they were entitled to the respective shares 
which .they claimed in their petition. Satisfactory evidence 
was introduced, to prove that said Beard was possessed, by 
purchase, of two twenty eighth parts of the premises described 
in the petition ; and that said Browning O'Kelly, the intestate, 
died on or about the 25th of September 1841. 

The respondent, in support of his claim of sole seizin, offered 
in evidence a deed of the premises aforesaid, dated September 
18th 1838, purporting to be executed by said intestate, and 
conveying said premises to the respondent. He called John 
Nickerson, as a witness, to prove the execution of that deed, 
who testified that he wrote the deed at the request of the 
intestate, who was his grandfather, in the intestate’s house, 
and that the deed was signed and acknowledged by the intes- 
tate; that after the deed was executed, he delivered it to the 
intestate, and left it with him; that about three months before 
the death of the intestate, the witness, and Polly Briggs, a 
daughter of the intestate, were at his house, and in a room with 
him; that the intestate then gave directions as to the delivery 
of this deed, and of other writings which were then executed 
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by him; that the intestate directed his said daughter to advise 
with the witness as to the delivery of them, and said the wit- 
ness would know best which to give up: That the intestate 
then said, ‘that deed ”’ (referring to the deed under which the 
respondent claims) ‘is good; I have consulted with a lawyer 
in New Bedford, who informed me that the deed was good: ” 
That this deed, up to that time, had been in the possession of 
said Polly Briggs; and the intestate having inquired where it 
was, the witness, on being informed by said Polly, went, at the 
request of the intestate, and brought it into the room where the 
aforesaid conversation was had, and the aforesaid directions 
were given, and handed it to the intestate, who delivered it 
to his said daughter, Polly Briggs, with directions to advise with 
the witness, and to give it to the respondent after the intes- 
tate’s death, if he behaved well. ‘The witness further testified 
that the said Polly never did advise with him. 

The respondent then called Amy Baker, a granddaughter 
of the intestate, and daughter of said Polly Briggs, who tes- 
tified that, four or five weeks before her grandfather’s death, 
he handed said deed to her; that she carried it home to her 
house and kept it, and that, about four weeks after the intes- 
tate’s death, she delivered it to the respondent; that the intes- 
tate gave her no instructions or directions to deliver the deed to 
any one, and that no third person was present when she re- 
ceived it from him. 

The respondent then offered to prove, that when the last wit- 
ness delivered the deed to him, she said, ‘“ here are the papers 
which grandfather gave me to deliver to you.” This evidence 
was rejected by the court. 

The respondent contended that the evidence, which was 
received, was sufficient to establish the deed; that the direction 
given to Polly Briggs, to deliver the deed, was sufficient to pass 
the title; and that the taking of the deed from Polly Briggs, 
afterwards, and giving it to her daughter, Amy Baker, was no 
revocation of the authority to deliver it, and did not retract, 
thereby, the grant; that the question of intent was proper for 
the jury ; and that no presumptions of law were raised by these 
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acts. But the court ruled that the evidence was wholly insuffi- 
cient to establish the grant, and a verdict was returned for the 
petitioners. ‘The respondent alleged exceptions to the ruling 
of the court. | 

The argument was had at the last October term. 

Coffin, for the respondent. 

O. Prescott, for the petitioners. 

SHaw, C. J. This case comes before the court from the 
court of common pleas, by exceptions. The question was, 
whether Browning O’Kelly, the ancestor of the parties, exe- 
cuted and delivered a deed, in his life time, to the respondent, 
one of his sons, by which he gave to him the estate of which 
partition is now prayed. ‘That a deed was made, executed and 
acknowledged by the ancestor, was proved. ‘The question was, 
whether it was delivered so as to take effect and pass the estate. 
If it was delivered by the grantor to any person, in his life time, 
to be delivered to the grantee after his decease, it was a good de- 
livery, upon the happening of the contingency, and related back 
so as to divest the title of the grantor, by relation, from the first 
delivery. Joster v. Mansfield, 3 Met. 412. But the fact of 
delivery is a question for the jury. If there is any evidence to 
go to the jury, it is not competent for the court to withdraw it 
from them ; and the court cannot pass upon the weight or suf- 
ficiency of the evidence. It is highly probable that, upon the 
evidence, a jury must come to the same result which the judge 

did; because, though the evidence tended to show that Polly 
Briggs was authorized to deliver the deed, upon a certain contin- 
gency, yet that she never executed that authority ; and other evi- 
dence tended to show that Amy Baker, after the decease of the 
grantor, handed the deed over to the grantee, yet that she had 
no authority to do so. Sul the question of delivery depends on 
an act done, and the intent with which it is done. Here the 
deed was in fact handed by the grantor, in his life time, to Amy 
Baker, or to some person from whom she received it. If that was 
done with an intent that it should be delivered to the grantee, it 
might make it a good delivery. We are of opinion, that there 
was some evidence bearing on the question of intent, for the con 
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sideration of a jury. And though the evidence tending to show 
any intimation of the ancestor’s intent that Amy Baker should 
deliver the deed without further authority from him, was very 
slight, and although the evidence tending to negative any such 
intent was very strong, yet it was for the jury, and not the 
court, to draw the inference. We think the evidence should 
have been left to the jury, with directions, that if the grantor, in 
his life time, handed the deed to Amy Baker, and accompanied 
it with any expression of his intent that, after his decease, she 
should deliver it to the respondent, and she did so, it was a 
good delivery to give effect to the deed ; but if he handed it to 
her to keep, and gave no authority to deliver it, it could not 
operate as a deed. 

As to the evidence offered, that Amy Baker, when she deliv- 
ered the deed to the respondent, said, “here are the papers 
which grandfather gave me to deliver to you,” we think it 
was rightly rejected. In. the first place, it is very clear that it 
could not be offered to impeach the witness by contradicting 
her ; because she was his own witness. ‘Then it is argued that 
it was competent to prove it, as words accompanying an act, 
and part of the res geste. But in considering this rule, we 
must make the true distinctions. It is not every thing that is 
said at the time of doing an act, which is admissible, but only 
words that qualify and give character and effect to the act; 
such as show the motive or object, purpose or intent, with which 
it was done. When words are thus admissible, they may be 
proved, by any person who heard them, as facts, whether the 
witness who is alleged to have used them recollects them, and 
can testify to them, or not. For instance; if the offer had 
been to prove that, when she handed the deed to the respond- 
ent, she had said, “I hand you this deed to be destroyed and 
cancelled,” or, “I hand you this deed as your own,” though 
she could not recollect it, and did not testify to it, it would have 
been admissible, and would show that, so far as she had power 
to act, the delivery in the former case would render the deed 
inoperative and void, and in the latter good. But the offer of 
proof went further, and was intended to show, as an independ- 
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ent fact, that she had been authorized by her grandfather to 
deliver the deéd ; a fact to which she does not testify under 
oath. Now this fact of authority was independent of her act 
of delivery. 

Had any person been present when her grandfather delivered 
the deed to her, and would testify that he authorized her to 
deliver it after his decease, I think it would be competent evi- 
dence, although she had testified that, when he delivered the 
deed to her, he said nothing. “It would, indeed, be inconsis- 
tent with her testimony, and therefore, in that particular, would 
contradict her; but, not being offered for that purpose, it would 
not be objectionable, if there was another legitimate purpose 
for which it might have been offered. And we think there was 
such an object, viz. to prove the fact of authority, from the 
grantor to her, to deliver the deed after his death; a fact 
within the issue, and proveable by any competent evidence 
Nor is it secondary evidence ; nor would it be objectionable on 
the ground that the testimony of Amy Baker would be better 
evidence. But the true reason why the evidence offered was 
rightly objected to is, that it was hearsay. It was offering a 
witness to prove that he had heard Amy Baker state a fact, 
which she does not state on oath, and thereby to make her 
statement evidence of the fact stated by her not on oath. The 
objection is just the same, in this respect, as if she had not been 
called as a witness. In that case, it would have been compe- 
tent for the respondent to prove by one witness that she had 
delivered the deed to him, and to prove by another that the 
grantor had authorized her so to do, and thus make out both 
parts of his case. But no witness would be permitted to testify, 
that Amy Baker had stated either of the facts to him ; because 
it would be hearsay, and not evidence under oath. 

New trial granted. 
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Tue Beprorp CommerciaL InsurANcE Company Us. 
Cuarutes Cove... 


An insurance company, on the application of S., who was C.’s agent, caused “ S. for C, 
to be assured on ship G.,” and S. gave the company a promissory note for t. 
premium, signed by himself alone, without mentioning his agency, and charged th 
premium in account with C., and had it allowed: 5. was afterwards declared bank- 
rupt, and the company proved their note as a claim against him, and received a divi- 
dend upon it. Held, that the company could not maintain an action against C. to 
recover the balance of the note. 


AssumpsiT on the note hereinafter set forth, alleged to be the 
note of the defendant, made by his agent. ‘The parties sub-. 
mitted the case to the court on the agreed statement of facts 
which follows: 

The plaintiffs, by a policy of insurance, dated April 29th 
1839, caused “ William H. Stowell, for Charles Covell, $3000, 
Charles Hafford $1750, and George W. Little $1750, to be 
assured, lost or not lost, sixty five hundred dollars on ship Gol- 
conda and outfits, proportionally on each, at and from New 
Bedford to wherever she may go on a whaling voyage ; at and 
after the rate of three per cent. if the risk ends within twelve 
months, and pro raté for a longer time ; to add half per cent. if 
she goes to Cape Town to recruit.” The following note was 
thereupon made and delivered to the plaintiffs: ‘ New Bed- 
ford, 4th mo. 29, 1839. For value received in a policy of in- 
surance, No. 4847, we promise to pay the Bedford Commercial 
Insurance Company, or order, at the Bedford Commercial Bank 
in New Bedford, one hundred and ninety six dollars, together 
with such additional premium as may be due agreeably to the 
terms of said policy, in sixty days after the termination of the 
risk for which this note is given. William H. Stowell.” 

The defendant was a part owner of the ship named in the 
said policy, and William H. Stowell, therein named, procured 
the insurance for the defendant, at his request. The said Stow 
ell, when said policy was executed, gave to the plaintiffs the 
note above described. The said ship sailed on the contem- 
plated voyage, and was covered by said policy until its termi- 
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nation in April 1841, when the extra premium earned upon 
the defendant’s part of said ship, according to the terms of said 
policy, amounted to $ 

When said insurance was effected, a notice was posted in 
the office of the plaintiffs, in the words following: ‘“ No insur- 
ance is valid or binding upon the company, until the premium 
is paid, or a note given by the person effecting insurance.” 

The said Stowell was the agent for said ship, and, immedi- 
ately after her return, made a settlement with the defendant, 
in which he charged and was allowed the premium due from 
the defendant on the said policy. In April 1842, the said 
Stowell was declared bankrupt, under the provisions of the 
bankrupt act of the United States, then in force ; and, in Decem- 
ber 1842, the plaintiffs proved certain claims against his estate, 
and, among them, a claim for the premium and extra premium 
earned on the aforesaid policy, and afterwards received, from 
said Stowell’s estate, a dividend of 154% per cent. upon 
the amount of their claims so proved. No demand was made 
by the plaintiffs upon the defendant, until after said claims 
were proved as aforesaid. The plaintiffs have received no part 
of said premium, except as aforesaid, nor any other security for 
the same, besides the aforesaid note of said Stowell. 

Coffin & Colby, for the plaintiffs, cited Ins. Co. of Pennsyl- 
vania v. Smith, 3 Whart. 520. 

Eliot, for the defendant, cited Stackpole v. Arnold, 11 Mass. 
27; 2 Walford on Parties, 777 ; and French v. Price, 24 Pick. 18. 

Suaw, C. J. This case is governed by that of Stackpole v. 
Arnold, 11 Mass. 27, which decides, in a similar case, where 
insurance was effected by an agent, and his note given, that 
although the agent had full authority to bind his principal, if he 
had chosen to do so, yet having given his own note, and that 
note being accepted without reference to his authority to act 
for another, the agent, and not the principal, was bound by it. 
Indeed, in one particular, the present case is much stronger for 
the defendant, than the case cited. In that case, the agent 
had not charged the premium to his principal, nor had the 
inderwriter made any claim on the agent for the premium 
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But, in this case, Stowell charged the premium in account with 
the defendant, and had it allowed; and the plaintiffs proved 
the note, as a claim against Stowell, and received a dividend 
upon it. : 
Judgment for the defendant. 


Ricuarp Carrique & another vs. THe Bristron Print Works. 


S. drew an order on P., his employer, requesting P. to pay his wages, from month to 
month, as they should become due, to L., and P. accepted the order and made several 
payments to L.: P. was afterwards summoned as trustee of S. in a suit brought by 
C.,and L. had notice of the trustee process, but did not give notice to P, that he 
claimed any further payments on the order, or that he had advanced any money upon 
it: P. was charged as trustee of S., but by mistake in entering the judgment, it ap- 
peared by the record that he was discharged. Held, on a writ of review brought by 
C. to reverse this judgment, that L. could not be permitted to come in as a party, and 
show that said order, though purporting to be a naked authority to receive S.’s wages, 
was given for value, &c. ard was an assignment of the wages, and thus prevent a 
reversal of the judgment entered by mistake. 

When one, who is summoned as trustee of a principal defendant, is charged by the 
court, but, by mistake in entering the judgment, the record shows that he was dis- 
charged, and he thereupon takes out execution against the plaintiff for costs, and 
collects them, the plaintiff is entitled, on a writ of review, to a reversal of the judg- 
ment entered, and to have such a judgment as he originally ought to have had, and 
also to a judgment against the trustee to recover back the costs paid to him on his 
execution. 


Writ or review. The plaintiffs in review brought an action, 
in 1839, against John Sidebottom, and summoned the Bristol 
Print Works, the defendants in review, as his trustees, who made 
an answer, by Charles Porter, their clerk, stating that Sidebot- 
tom had been in their employment, and that his wages, due at 
the time of the service of the trustee process, were $ 47:62: 
That he, in March 1838, drew an order on said Porter, request- 
ing him to pay Leonard & Atwood his wages, from month to 
month, as they should become due, and what might then be due 
to him from the Bristol Print Works: That said order was 
accepted, and that Leonard & Atwood had received all that 
Sidebottom subsequently earned in the employment of the Print 
Works, except said sum of $47-62: That Leonard & Atwood 
knew that said trustee process was pending, but did not give 
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said Porter notice that they had made any advances to Side- 
bottom, in consequence of the acceptance of said order, or that 
they claimed that further payments should be made to them. 

The court charged the Print Works, as trustees of Sidebot- 
tom. (See the report of the case, 3 Met. 297.) But, by mis- 
take in the entry of the judgment, it appeared upon the record 
that they were discharged, and they took out execution for 
costs, which was satisfied by the plaintiffs, who, after discover- 
ing the mistake, petitioned for a writ of review, which was 
granted. Leonard & Atwood thereupon filed the petition 
~which is mentioned in the opinion of the court. 

Coffin, for Leonard & Atwood. 

Pratt, for the plaintiffs in review. 

Suaw, C.J. This presents a case of some interest, in point 
of practice. The cause was formerly before the court, and was 
decided, and the Print Works were charged as trustees of Side- 
bottom. 3 Met. 297. 

The cause having been continued nisi, and considered and 
decided in another county, an erroneous certificate was sent, 
directing the clerk to enter a judgment discharging the trustees. 
When the fact came to be known, by the publication of the 
report, a petition for a review was presented by the plaintiffs, in 
order to set aside and reverse the erroneous judgment, and have 
a new judgment entered. After notice and hearing, and the 
error appearing as above stated, the prayer of the petition 
was granted, and the writ of review ordered and issued. 

In this stage of the cause, Leonard & Atwood presented 
their petition, setting forth that the order given them by Side- 
bottom on Porter, the clerk of the corporation, though it pur- 
ported to be a naked authority only, was given for value, or 
that they had advanced money upon it; and praying that they 
might ‘be admitted as parties to said suit, so far as it respects 
their title to the goods, effects or credits in question ;”’ thus 
offering, by evidence aliunde, to show an assignment of the 
wages to themselves. In the former case, it appeared that 
Leonard & Atwood, although they knew of the service of the 
trustee process, gave no notice to the company of any assign- 
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ment to themselves, and made no claim to the fund attached. 
The court are of opinion, that it is now too ate, after a final 
judgment, and upon a review brought merely for the purpose of 
correcting an error, to interpose this claim. Had they disclosed 
it seasonably, by a notice to the trustees, the latter must, for their 
own protection, have disclosed it in their answer, and then it 
would have been for the plaintiffs to summon such assignees, 
if they intended to contest their claim. It being now too late 
thus to interpose, their petition must be dismissed. 

The question then is, what judgment shall be entered on the 
review. We are not so familiar with the practice on review 
as we were when reviews were suable as matter of right, and 
when, in most important cases, the final trial was on review. 
We understand, however, that in review the court are limited 
to no form of judgment, but will render such special judgment 
as the just and legal rights of the parties require. They are 
not bound, as in error or certiorari, to affirm in whole or reverse 
.n whole, or affirm as to a specific and independent part and 
reverse for the remainder. In review, such part of the former 
judgment as may be found right will be affirmed, especially if 
it has been executed ; in order to protect the levy or other 
service of execution, by which it has been satisfied. If an erro- 
neous part has been executed, judgment will be given in favor 
of the party aggrieved, that he be restored to what he has lost 
thereby. The principles and practice of the court, on review, 
which have mostly originated in statutes, and are peculiar to this 
State, are stated somewhat fully in 6 Dane Ab. ec. 189.. 

As it appears that the Bristol Print Works recovered a judg- 
ment for costs against Carrique and another, the original plain- 
tiffs, which has been satisfied, the judgment must now be entered, 
in favor of the original plaintiffs, against the corporation, to re- 
cover back what was thus paid: Also such judgment as should 
have been originally entered, viz. that the original plaintiffs 
(naming them) recover against the said Sidebottom the sum of 
$ debt or damage, with costs taxed at $ and against 
the goods, effects and credits of the said Sidebottom, in the 
hands and possession of the said Bristol Print Works. 
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Joun Parker vs. Hiram Hitt & others. 


It is no objection to the validity of a deed, that it was not delivered until after it was 
recorded. 

A., who was interested, as cestwi que trust, in a deed executed by B., but not delivered, 
surreptitious'y obtained the deed and delivered it to the grantee: B. filed a bill in 
equity against the grantee and cestuis que trust, to obtain relief; and an issue to a 
jury was framed, to try the question whether B., with a knowledge of all the circum- 
stances, ratified and confirmed the delivery of the deed. Held, that on the trial of 
this issue, B.’s declarations to third persons were competent evidence against him. 


Tuts was a bill in equity, filed September 14th 1843, in 
which the plaintiff averred that, on the 28th of July 1841, he 
was seized and possessed of certain real estate in Pawtucket, 
and then made a paper, under seal, purporting to be a convey- 
ance of said estate to Hiram Hill, one of the defendants, in 
trust, for the benefit of the plaintiff’s wife, Freelove, and their 
two children, Phebe P. and Samuel C. Parker ; that the con- 
tingency not happening on which he intended to make said 
conveyance, he never delivered said deed; that the said Hill, 
confederating with said Freelove, obtained possession of 
the deed, without the plaintiff’s knowledge or consent, and 
wrote an acceptance of the trust, and put the deed on record ; 
that, in December 1841, said Freelove died, and that, on the 
29th of March 1842, said Hill made a conveyance of said 
estate to the said Phebe P. and Samuel C.,as in performance 
of the trust, but in violation of the plaintiff’s rights. The 
prayer of the bill was, that the plaintiff’s said deed might 
be delivered up to the plaintiff, and said estate be reconveyed 
to him. 

At a former term, the court appointed guardians ad litem for 
Phebe P. and Samuel C. Parker, who were minors. 

The defendant Hill, in his answer, alleged that the said deed 
was made by the plaintiff; it being his purpose “to secure, for 
the benefit of his wife and children, a part of the estate she 
brought him ;”’ that the plaintiff brought the deed to him, and 
requested him to accept the trust in writing, which he did, on 
the deed ; that the deed was not delivered to him at that time, 
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but that he received it, soon afterwards, from the plaintiff’s 
wife, with a request to have it recorded; that he sent it to 
Taunton, to be recorded ; and that the plaintiff, soon after, 
called on him and said he had never delivered the deed to 
his wife ; that he heard nothing more from the plaintiff, after 
the death of his wife, and therefore considered it his duty to 
make a deed of the estate to the two children, as he thought 
he had a right to do; and that all which he had done was done 
in good faith. 

The guardians ad litem of the children made an answer, 
stating that they were ignorant of the facts relating to the 
conveyance. 

A general replication was filed, and evidence was taken by 
both parties. 

At a hearing before Hubbard, J. it appeared that the plaintiffs ; 
deed to the defendant Hill was dated July 28th 1841, and 
that the consideration therein expressed was the property which 
the plaintiff derived from the estate of his wife’s father; that 
the deed was witnessed by two counsellors at law, in Provi- 
dence, and was acknowledged on the day of its date; that on 
the back thereof was an agreement to accept and perform the 
trust mentioned therein, signed by said Hill; that said deed 
was recorded on the 3d of August 1841; and that the deed of 
said Hill to said Phebe P. and Samuel C. was dated March 
29th, acknowledged May 23d, and recorded June Qlist, 1842. 

The judge, after hearing the evidence, directed two issues to 
the jury to be framed, with the consent of the parties. Ist. 
Whether the deed of Parker to Hill had been surreptitiously 
obtained from Parker, and put on record without his knowledge 
or consent. 2d. Whether, with a knowledge of all the circum- 
stances, Parker ratified and confirmed the delivery of the deed. 
The evidence was thereupon submitted to a jury. 

Previously to the trial of these issues, the counsel for the 
defendants moved that Hill should be dismissed from the bill, 
on the ground that it was, as against him, a mere bill of dis- 
covery, and that he had answered fully. This motion was 
opposed by the plaintiff’s counsel, on the ground that, if he 
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prevailed, he would need a decree against Hill, for a delivery of 
the trust deed. The judge refused the motion. 

The plaintiff’s counsel requested the judge to instruct the 
- jury, that it was not necessary, in order to preserve the plain- 
tiff’s rights, that he should have instituted proceedings against 
Hill and the other defendants, before the time when the bill 
was filed; and that he lost none of his rights by the delay ; 
and the judge so instructed the jury, with this qualification, viz. 
‘that such delay might be weighed by the jury, as one circum- 
stance in connexion with others, as tending to prove that the 
plaintiff had ratified and confirmed the delivery of the deed.” 

The plaintiff’s counsel also requested the judge to instruct 
the jury, that no declaration of the plaintiff, made to a stranger 
to the parties to the deed, of his acquiescence in the taking of 
the deed by his wife, would amount to an affirmance of it. 
But the judge instructed the jury, that a ratification of the de- 
livery of a deed might be proved by the acts and declarations 
of the grantor, and that his declarations to a person not a party 
to the conveyance were admissible in evidence, as tending to 
prove such ratification, and ‘from which the jury might be 
warranted in inferring it. 

The jury returned a verdict for the plaintiff on the first issue, 
to wit, that the deed was surreptitiously obtained from him. 
On the second issue, they found that the plaintiff, with a knowl- 
edge of all the circumstances, ratified and confirmed the deliv- 
ery of the deed. 

Verdict to be set aside, if the rulings and instructions, ob- 
jected to by the plaintiff, were erroneous ; otherwise, the verdict 
to stand, and such further proceedings be had, as the court may 
~ direct. 

Coffin, for the plaintiff. 

Colby, for the defendants. 

Suaw, C.J. [After stating the issues, and the finding of 
the jury.] ‘Two questions have been raised by the plaintiff, 
upon the report of the trial, and have been argued. First, it 
was insisted, on the authority of Com. Dig. Bargain and Sale, 
B. 10, that a delivery of a deed, after enrolment, is not good 
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But we think the authority cited does not warrant the position. 
If, however, the law be so in England, it is otherwise in this 
Commonwealth. Undoubtedly, registration, even by the grantor, 
will not operate as a delivery, nor supersede the necessity of - 
proof of delivery. Maynard v. Maynard, 10 Mass. 456. 
Barns v. Hatch, 3 N. Hamp. 304. But where both are — 
proved, it is no objection to the delivery of a deed, that it was 
after the registration. Harrison v. Trustees of Phillips Acad- 
emy, 12 Mass. 456. Hedge v. Drew, 12 Pick. 141. 

Secondly, it was objected, that evidence ought not to have 
been received of the admissions of the plaintiff to third persons, 
in order to prove a ratification of the delivery of his deed. 
But the court are of opinion that this evidence was rightly ad- 
mitted. The object was, to prove such ratification by showing 
that the plaintiff assented to the delivery, with a knowledge of 
the facts. His declarations, whether to a party or to a third 
person, were competent evidence, as far as they went, both of 
such assent, and the knowledge under which it was given. 
Mountstephen v. Brooke, 3 Barn. & Ald. 141. Woolway v. 
Rowe, 1 Adolph. & Ellis, 114. Bayley v. Bryant, 24 Pick. 203. 


Srpney Daccett vs. Samuet Suackx w& others. 


A testator devised part of his real estate to the legal heirs of his deceased brother S.1 
At the time of the testator’s decease, the legal heirs of S. were six of his children 
living, eleven children of his deceased daughter D., and three children of his deceased 
son L. Held, that the heirs of S. took per stirpes, and not per capita, to wit, his liv.ag 
children one eighth each, the children of D. one eleventh of one eighth each, and 
the children of L. one third of one eighth each. 


Tuts was a petition for partition of the real estate hereit- 
after described, situate in Pawtucket, and was submitted to the 
court on the following agreed statement: 

‘‘Samuel Slack, late of Attleborough, deceased, brother of 
Eliphalet Slack, late of Seekonk, deceased, died on the 5th of 
June 1806. Said Samuel had eleven children, to wit, Samuel 
Slack, Mary Miller, Rebecca Barrows and Cynthia Robinson, 


OCTOBER TERM 1844. 45] 
Daggett v. Slack & others. 


who are now living; Charlotte Richards, Ruth Robinson and 
Betsey McDonald, who have died since the decease of said 
Eliphalet Slack ; Benjamin Slack, Lewis Slack, Lydia Daggett 
and Asah Slack, who died before the decease of said Eliphalet 
Slack. Said Benjamin and Asah died without issue ; and it is 
believed that said Betsey McDonald and all her children are 
dead, as nothing has been heard from her or them, for many 
years, although many inquiries haye been made, to ascertain 
whether they, or any of them; were living or not. The said 
Lydia Daggett died May 6th 1815, leaving eleven children, 
who are now living ; the petitioner being one of them. 

“The said Eliphalet Slack died June Ist 1826, without 
issue and testate, and by his last will and testament, (after de- 
vising all his real estate to his wife for and during her life,’ 
among other things, made the following devise: ‘ Fifth. I give 
and devise unto the legal heirs of my late brother Samuel Slack 
deceased, their heirs and assigns, my brick dwelling-house i. 
which I now live, the land and garden belonging thereto 
bounded northerly by the old road leading from Pawtucket 
Bridge to Oliver Starkweather’s ; easterly by land of Larned 
Pitcher; southerly by land of said Pitcher and the heirs of 
Joshua Fisher ; and westerly by the Landing Road, so called ; 
with all the buildings standing thereon, and all its privileges 
and appurtenances; they, the said legal heirs of Samuel Slack, 
to take possession thereof after the decease of my wife; on 
condition that said legal heirs of Samuel Slack pay to my ex- 
ecutor the sum of seven hundred dollars before taking possession 
of the premises above devised to them; which estate I have 
estimated, after deducting the payment of seven hundred dollars, 
as aforesaid, at the sum of four thousand eight hundred dollars. 
It is also my will, that my executor shall receive the rents and 
profits of the said estate, till the said sum of seven hundred 
dollars is paid as aforesaid.’ : 

“Sarah Slack, widow of said Eliphalet, died March 14th 
1841; since which time, a part of the legal heirs of the said 
Samuel Slack, deceased, have paid to said executor said sum of 
$700, and taken possession of said premises. 
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“ At the time of the decease of the said Eliphalet Slack, the 
testator, the children of the said Samuel Slack deceased, who 
were alive, were Charlotte Richards, Rebecca Barrows, Mary 
Miller, Cynthia Robinson, Samuel Slack and Ruth Robinson, 
the eleven children of Lydia Daggett, daughter of said Samuel 
deceased, and three children of Lewis Slack, son of said Samuel 
deceased ; the said Lydia and Lewis having died before the 
said testator, and before the making of the said last will and 
testament ; the whole number being twenty. 

“The petitioner, by virtue of the said devise in said last will 
and testament, claims to have set off to him one twentieth part 
of said premises, as his undivided proportion of the same, as tenant 
in common with the other nineteen; he being one of the twenty 
descendants of the said Samuel Slack deceased, to whom the 
said testator made said devise. And the petitioner is ready to 
pay his proportion of the said $700, as soon as his proportion 
of said estate shall be ascertained. 

“A copy of said last will and testament, and of the due 
probate thereof, is made part of this statement, and the parties 
agree that partition shall be ordered, and that whatever portion 
of said estate the petitioner is entitled to, under the will, in the 
opinion of the court, shall be set off to him.” 

Cushman & Colby, for the petitioner 

Coffin, for the respondents. 

Suaw, C. J. It being conceded that the petitioner is enti- 
tled to a partition of the estate described, the only question is, 
what is the proportion to which he is entitled. This depends 
upon the true construction of the last will of Eliphalet Slack, 
deceased. By his will, duly proved, after a devise of the estate 
in question to his wife, for her life, he proceeds as follows: “T 
give and devise unto the legal heirs of my late brother Samuel 
Slack, deceased, their heirs and assigns, my brick dwelling- 
house,” &c. [as set forth in the statement of facts.] It ap- 
pears that at the time of the decease of the testator, when the 
devise would take effect, the heirs of Samuel Slack, who had 
.ong previously deceased, consisted of six children living, 
and eleven children of a deceased daughter, Lydia Dag- 
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gett, of whom the petitioner is one, and three children of a 
deceased son, Lewis Slack. 

There seems to be a slight discrepancy in different parts of 
the statement of facts. In one part, it is stated that a daugh- 
ter of Samuel Slack, Betsey McDonald, was living at the de- 
cease of the testator ; in the latter part, containing an enumera- 
tion of the heirs of Samuel at the decease of Eliphalet, this 
daughter, Betsey McDonald, is not named. It is further 
stated that she is supposed to be dead without issue. As those 
who were heirs of Samuel, at the time of the decease of the tes- 
tator, took vested remainders, the estate vested in Mrs. McDon- 
ald, if she was then living, and, on her decease, would vest 
in her heirs. But, as the petitioner is the child of a deceased 
sister of Mrs. McDonald, and would be one of her heirs, by 
right of representation, I shall consider the question as if she was 
dead at the decease of the testator, and did not take a share. 

There were, then, twenty heirs of Samuel Slack, six children, 
three grandchildren, children of his deceased son, Lewis, and 
eleven grandchildren, children of Mrs. Daggett, a deceased 
daughter, of whom the petitioner is one. If these heirs can take 
equally, the petitioner is entitled to the one twentieth which he 
claims; but if he and his brothers and sisters can take only by 
right of representation the one eighth part which their mother 
would have taken, he is entitled to one eleventh of one eighth, 
equal to one 88th part. ‘The question then is, whether these heirs 
shall take per capita or per stirpes. And the court are of opinion, 
that, according to the established rule of law, a devise to “ heirs,”’ 
whether it be to one’s own heirs, or to the heirs of a third per- 
son, designates not only the persons who are to take, but also 
the manner and proportions in which they are to take; and 
that, when there are no words to control the presumption of the 
will of the testator, the law presumes his intention to be, that 
they shall take as heirs would take by the rules of descent. 
Therefore, in the present case, where there are no such words, 
the true construction of the will is, that the grandchildren take 
per sturpes, and not per capita ; and therefore that the petitioner 
is entitled to one eighty eighth part only of the devised estate 


454 BRISTOL, PLYMOUTH, &c. 


Robinson v. Williams. 


1 Roper on Leg. (Ist Amer. ed.) 126. 2 Jarman on Wills, 46 
Such presumption, however, will be easily controlled, by any 
words in the will, indicating a different intention of the testa- 
tor; as if, after a devise to ‘‘ heirs,” it be added, ‘in equal 
shares,” or “share and share alike,” or “to them and each of 
them,” or “equally to be divided,” or any equivalent words, 
intimating an equal division, then they will take per capita, 
each in his own right. But when there are no such words, tire 
presumption is, that the testator referred to the familiar law of 
descents and distributions, to regulate the distribution of his 


bequest. [See Tillinghast v. Cook, 9 Met. 143.] 


SamueL Ropinson vs. Georce WIL.IAMs. 


A., B., C., and D. were proprietors of a fishery, and B., who was called agent, treasurer 
and clerk, received the money for the sales of the fish, made the disbursements, and 
kept the accounts: The accounts were settled, and a balance struck in favor of the 
proprietors ; but B. omitted to pay to D. the balance that belonged to him. Held, 
that D. might maintain assumpsit against B. to recover said balance, without first 
making a special demand of payment. 


Tuts was an action of assumpsit, commenced in April 1842, 
to recover one eighth part of the profits of the fishery, in 1837, 
at the Shad Hole, so called, in Raynham. Trial in the court 
of common pleas, before Williams, C. J. whose report thereof 
was as follows: 

There was evidence tending to prove that the plaintiff, the 
defendant, Albert A. Andrews and Andrew Caswell, were pro- 
prietors of said fishery, for the year 1837; that the defendant 
was the agent, treasurer and clerk of said proprietors, received 
all the money for the sales of fish, made all the payments and 
disbursements for expenses, and kept all the accounts; that, at 
the close of the fishing season, the defendant and the said An- 
drews examined said accounts, found that a profit had been made, 
and that a balance of cash, amounting to $320, belonging to 
said proprietors, was then in the hands of the defendant, of which 
balance he then paid to said Andrews his share, being $80. 
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It did not appear that any demand of payment was made on 
the defendant, by the plaintiff, for his said share, before the 
commencement of this action. The defendant denied that the 
plaintiff was a part owner of said fishery. 

The evidence was submitted to the jury, with instructions, 
that if the facts which the evidence tended to prove were satis- 
factorily proved, the plaintiff was entitled to a verdict, without 
proving a special demand of payment and a refusal by the de- 
fendant ; and the jury returned a verdict for the plaintiff. The 
defendant alleged exceptions to said instruction. 

Holmes, for the defendant, to show that he, being agent, &c. 
of the owners of the fishery, was not liable to a suit before 
special request to pay, cited 1 Comyn on Con. (1st ed.) 261 ; 
Topham v. Braddick, 1 Taunt. 572; Jefferies v. Sheppard, 
5 Barn. & Ald. 696; Rathbun v. Ingalls, 7 Wend. 320; Tay- 
lor v. Bates, 5 Cow. 376; Ex parte Ferguson, 6 Cow. 596 ; 
and Clark v. Moody, 17 Mass. 148. 

Coffin & Pratt, for the plaintiff. The defendant stands on 
the same ground as any other partner after a settlement of all 
the partnership concerns ; and a demand on him is not prerequi- 
site toa suit. The case is analogous to trover, where no de- 
mand is necessary in order to prove a conversion, if the defend- 
ant has committed a tort. The present defendant wrongfully 
withheld the money from» the plaintiff, when it was his duty to 
pay him. Brigham v. Eveleth, 9 Mass. 538. Wilby v. Phin- 
ney, 15 Mass. 116. Fanning v. Chadwick, 3 Pick. 420. Brin- 
ley v. Kupfer, 6 Pick. 179. Wait v. Gibbs, 7 Pick. 146. Hunt 
v. Nevers, 15 Pick. 500. 

Suaw, C.J. We must judge of the relation in which the 
defendant stood to the plaintiff, not by the names given to him, 
“acent, treasurer and clerk,” but by the actual relation, as 


stated by the facts. We understand that it is found by the 


jury, that the four persons named in the judge’s report were 
proprietors of the fishery, that is, partners; that one received 
the money and kept the accounts; that the accounts were set- 
tled, and the balance struck; and that thus the defendant 
hecame debtor to the plaintiff, for his share in money. No 
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duty remained but to pay the money. It was a debt; and the 
sepe requisitus was sufficient, without a special demand. 
Exceptions overruled. 


Epmunp Taper vs) Henry Cannon & others. 


It seems that an agent who is employed by the owners of a whale ship to fit her for 
sea, and purchase the necessary supplies for her voyage, cannot bind thé owners by 
making a negotiable note, or accepting a negotiable bill of exchange, in their names, 
as agent, in payment for such supplies. 

A., who was authorized, as agent, by the owners of a whale ship, to fit her for sea and 
purchase supplies for her voyage, bought the supplies of B.: B. drew a bill of ex+ 
change for the amount of the supplies, payable to his own order, and addressed “ to 
the agent and owners ”’ of the ship: A. accepted the bill, by writing his name thereon, 
without any addition indicating his agency. Held, in a suit by the indorsee of the bill 
against the owners of the ship, as acceptors, that, even admitting the authority of A 
to bind them by accepting for them as their agent, yet that he had not bound them 
by the acceptance, as made, and that he alone was liable as acceptor. 


eee 


Assumpsit, by the indorsee of a draft, which was as follows : 
“ New Bedford, 6th mo. 17, 1841. Twelve months after date, 
value received, please pay to my own order, five hundred and 
sixty two 4°, dollars, and place the same to the account of, as 
advised, yours, G. Hathaway & Co. 

“To the agent and owners of the barque Endeavor, of New 
Bedford.” , . | 

Dewey, J. before whom the trial was had, made the following 
report: The draft was accepted, by the name of “‘ William H. 
Stowell” being written thereon, without further addition indi- 
cating the capacity in which he accepted it. It was admitted 
that the defendants were the owners of the barque Endeavor. 
It was admitted or proved that William H. Stowell was agent 
for said barque, in fitting her out and furnishing the proper sup- 
plies for a whaling voyage; that said draft was for the amount 
of the sums due to the drawers for goods furnished for the 
barque ; that the goods were purchased by said Stowell, as 
agent for the barque, and went to the use of the same; and 
that the drawers had been paid for the goods in no other way 
than by the acceptance, as aforesaid, of said draft. It was also 
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admitted that said Stowell was the owner of five sixteenths of 
said barque. The defendants admitted that said Stowell had 
the usual authority of an agent for procuring supplies for a ship, 
and fitting her out. But they insisted, Ist, that he had no 
authority to accept a draft on the owners of the barque for 
purchases made by him for the barque; 2d, that upon inspec- 
tion of the draft and acceptance thereof, it did not purport to 
be an acceptance as agent of the barque, and was not, therefore, 
binding upon the owners ; 3d, that it was not competent for the 
plaintiff to establish the fact of such acceptance being made as 
agent, and in behalf of the owners, by parol evidence. 

The judge ruled as follows: “If the owners of a whale ship, 
engaged in fitting her out for a whaling voyage, appoint an 
agent, to whom is wholly committed the fitting of her out, 
giving such agent the general power and authority to fit her 
out, at his discretion as to the extent of purchases and the time 
of credit to be obtained on goods purchased; if such agent, in 
the discharge of such agency, makes suitable and proper pur- 
chases of goods for such ship, and in payment therefor accepts 
drafts, as agent of such owners —it being admitted or proved 
that such goods were a part of the outfits of the ship, and went 
to the benefit of her owners — and if it further appears that the 
owners are not deprived of any benefit of set-off, or any defence 
which they might have against the owners of the goods sold, 
had the action been brought in their names for the goods sold ; 
in such state of facts, and in the absence of any general and 
established usage to the contrary, the owners of the ship would 
be bound by such acceptance of their agent, and liable to pay 
the same: That, as to the form of the acceptance of the pres- 
ent draft, if the jury were satisfied that this form of making an 
acceptance, by writing the name of the agent, without any de- 
scription of his character of agent annexed thereto, was in 
accordance with the general usage and custom of making 
acceptances, as agents and in behalf of the owners of whale 
ships, they might, notwithstanding such form of acceptance, 
find that this draft was accepted by Stowell, as agent ; and that 
the fact of his being part owner would not impair the validity 
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of such acceptance, or prevent its liability from attaching to the 
owners generally.” 

The jury were further instructed, that “if the draft was drawn 
and accepted on any new agreement, or any extension of credit 
given to Stowell personally, and on his own account, the de- 
fendants were not liable on the same.” 

The case was submitted to the jury, upon the evidence 
offered by the parties, and the ruling of the judge, as above 
stated; and a verdict was returned for the plaintiff. Verdict 
to be set aside, and a new trial granted, if the rulings at the 
trial were erroneous in law, and not sufficiently favorable to the 
defendants ; otherwise, judgment to be entered on the verdict. 

Coffin, for the ‘defendants. 

Eliot, for the plaintiff. 

Suaw, C.J. This case involves a principle of considerable 
importance to those engaged in the whaling trade. It is 
founded on a bill of exchange, and brought by an indorsee 
against the defendants as acceptors. 

Two general questions arise in the case. rst, whether an 
agent to make purchases and obtain supplies for the outfit of a 
whaling vessel has authority to bind the owners, by making a 
negotiable promissory note, or accepting a negotiable bill of ex- 
change, in their names, as agent. Second, whether, in the pres- 
ent case, the act of the agent, under the circumstances stated, 
did bind the owners as acceptors; or whether the acceptance 
must be deemed his own personal undertaking. 

As a general rule, a special agent, or an agent employed to 
make purchases for his principal, has no authority to bind his 
principal by a negotiable promissory note or bill of exchange. 
Webber v. Williams College, 23 Pick. 302. Rossiter v. Rossi- 
ter, 8 Wend. 494. The case of Tappan v. Bailey, 4 Met. 
529, cited by the plaintiff’s counsel, in which a company was 
charged on a promissory note given by their agent, was decided 
on the ground that the articles of agreement constituted the de- 
fendants partners ; that the object being to carry on a trading 
establishment, in a special manner, in which buying, selling, and 
trading for profit, were contemplated, an authority to give 
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notes and draw bills was implied from the nature of the busi- 
ness with which the agent was intrusted. But we can per- 
ceive nothing in the nature of the business of fitting out a 
whale ship, which varies the general rule of law. It consists 
in purchasing provisions, materials and stores, in repairing 
ships, &c., involving nothing more than contracts for labor and 
materials, or goods sold, in which there is no partnership, nu 
buying, selling, or trading for profit. 

It is urged, as a reason in favor of such authority, that it 1s 
beneficial to the owners to obtain their goods on a credit. Be it 
so. ‘I'he agent undoubtedly has authority to bind his principals, 
by a contract of sale, unless, the principals being known at the 
time, the sellers elect to give credit to the agent. But although 
charged to the agent, if the principals are not knownat the time, 
they may be charged and held liable when discovered. Thom- 
son v. Davenport, 9 Barn. & Cres. 90. And there is good rea- 
son for this difference. Ina contract of sale, the owners can be 
liable to no one but the actual sellers of the goods; the consid- 
eration may be inquired into; all the circumstances attending 
the sale may be shown; and all payments and offsets may be 
adjusted ; all which would be precluded, if an action could be 
maintained by the indorsee on an acceptance. 

Nor can this point, which is one of general law, be much 
aided by local custom. If such notes and acceptances are 
frequently given by agents, and afterwards voluntarily taken up 
by the same or other agents, it proves nothing as to the liability 
of the principals. Even if such a note should occasionally 
have been provided for by owners, (a very equitable thing for 
them to do, if the debt has not been paid,) it proves only that 
the owners misunderstood, or were willing to waive, their legal 
rights, — 

But we have not thought it necessary to decide this case up- 
on the ground that the agent had no legal authority to bind his 
principals; because the court are of opinion, that, in the pres- 
ent case, the agent, even if he had power to bind the owners, 
has not done so by the acceptance in question. 

It is very clear, that where it is apparent, from the form of 
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the contract, that the agent intends to bind himself, and not his 
principals, and this is accepted by the seller of the goods, the 
principals are not liable. And there is often a great con- 
venience in this course, which renders the intent probable ; and 
this, connected with the form of the contract, may be decisive, 
If the credit of the agent is good, and satisfactory to the 
seller of the goods, it may be convenient to him to have the 
acceptance of an individual named, in preference to a more 
indefinite liability of a body of persons, as ‘‘ owners,” &c. not 
named, but to be ascertained by other evidence. It is a con- 
venience to the agent, because it enables him to take a full dis- 
charge from the sellers, which gives him a voucher to the ac- 
count, against his principals, and enables him at once to settle 
with them. 

But, independently of these considerations, we think it is set- 
tled by authorities, that when it is known that a party is acting 
as agent, or when a draft is addressed to him as agent, yet, if 
he give or accept it in his own name, he is personally liable ; 
and, as a converse of this proposition, his principal is not liable. 
The strong case to this point, in our own State, is Stackpole v. 
Arnold, 11 Mass. 27, which, ever since its decision, has been 
regarded as a case of the highest authority. It was that of an 
agent, who gave his own note for a premium of insurance on a 
policy made for his principal. See Bedford Commercial Ins. 
Co. v. Covell, (ante, 442.) An early case was that of Thomas v. 
Bishop, 2 Stra. 955, and Rep. Temp. Hardw. 1, where the 
acceptor was servant of the York Buildings Company. The 
draft was addressed to him as cashier of that company, and the 
letter of advice wasaddressed tothem. Yet it was held that he, 
having accepted it generally, was personally liable to an indor- 
see. In Goupy v. Harden, 7 Taunt. 159, it was held that an 
agent, purchasing bills in London, for his principal in Paris, at a 


small commission, having put his own indorsement on the bills, — 


was liable to his principal, as indorser. So when one who was 


the known agent of a country bank, to whom the plaintiff sent — 


money to obtain a bill on London, drew in his own name, with 


directions to charge the amount to the Durham Bank, he was — 


7 
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held personally liable, although the plaintiff knew he was such 
agent, and supposed he was acting on account of the bank. 
Leadbitter v. Farrow, 5 M. & S. 345. There is a very strong 
case, to the like effect, showing that when the agency is fully 
proved, and even when it is known to all the parties, if the 
agent signs a negotiable obligation in his own name, he is 
bound. Mayhew v. Prince, 11 Mass. 54. Even when one 
signs as agent, it must appear in a suit brought by an indorsee, 
that the agent was authorized at the time; and subsequent ratifi- 
cation cannot make it good, as the act of the principal. Ros- 
siter v. Rossiter, 8 Wend. 499. 

In looking at the facts of the present case, it appears that the 
bill was addressed to the “agent and owners” of the ship, and 
accepted simply by Stowell. It appears to us therefore, that, 
within the authorities, it is the personal obligation of Stowell, 
and not the obligation of the owners of the ship. If it was 
not their obligation at the time, the action cannot be maintained 
by an indorsee, by showing the circumstances of the original 
contract ; that the goods went to the use of the defendants; 
that the sellers, the drawers of the bill, had received no other 
payment, and the like. Whether these circumstances might 
amount to proof of an implied contract between the original 
sellers of the goods and the owners of the ship, it is unnecessary 
to-consider. If they could be relied on, as proof of such im- 
plied contract, it would not be negotiable, and would not aid 
this plaintiff. It was considered as of some importance in the 
present case, that it was left to the jury, and found by them that 
the defendants would have had no offset or other defence, if the 
suit had been brought by the drawers, Hathaway & Co., for 
their goods. The verdict does not affirm that the owners had 
not paid Stowell, or accounted with him, for these supplies ; 
nor, indeed, could it appear, because, as against an indorsee, 
no such issue could be taken. He must recover, if at all, simply 
upon proving the authority of the agent to accept for the prin- 
cipal, and on actual acceptance by him. If the agent had re- 
ceived payment of the defendants, it would constitute no defence, 
and could not be given in evidence. As was remarked in Web- 

39 * 
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ber v. Williams College, 23 Pick. 304, the nature of the issue 
between indorsee and promisor or acceptor precludes the inquiry 
whether there may be matter of defence, or not, as between the 
original parties. : 

The court being of opinion, that this acceptance bound the 
agent only, and not the defendants as his principals, and the 
direction to the jury not having been in accordance with this 
view, the verdict must be set aside and a 

New trial granted. 


Asner 8S. Taytor & another vs. InHapirants or PLymMoutH 


The provision in the Rev. Sts. c. 18, §7, that when the pulling down of a building, by 
direction of firewards, shall be the means of stopping a fire, the owner of such build 
ing shall be entitled to recover reasonable compensation therefor from the town, does 
not apply to a building which is pulled down, by such order, after it is so far burnt, 
that it is impossible to save it from destruction by fire. 


Tus was an action on the Rev. Sts. c. 18,$7. By $4 of 
said chapter, it is provided, that “ the firewards, who shall be 
present at the place in immediate danger from any fire, or any 
three of them, and, where no firewards are appointed, the 
selectmen present, or, in their absence, two or more of the civil 
officers present, or, in their absence, two or more of the chief 
military officers of said town present, shall have power to di- 
rect the pulling down or demolishing of any such house or 
building as they shall judge necessary to be pulled down or 
demolished in order to prevent the further spreading of the 
fire.’ By $7, it is provided, that “in case the pulling down 
or demolishing of any house or building, by directions of the 
firewards or other officers aforesaid, shall be the means of stopping 
the said fire ; or if the fire shall stop before it come to the same ; 
then every owner of such house or building shall be entitled 
to recover a reasonable compensation therefor from the town ; 
but when the building so pulled down or demolished shall be 
that in which the fire first began and broke out, the owner shall 
receive no compensation therefor ”’ 
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The trial was before Hubbard, J. whose report thereof (so far 
as it respected the point on which the case was decided by the 
full court) was as follows: The building mentioned in the plain- 
tiffs’ declaration was pulled down, during a fire in Plymouth, on 
the 4th of February 1843. It was admitted that the building 
was owned by the plaintiffs ; that the fire did not first begin there- 
in, but reached it; and that the progress of the fire, in the direc- 
tion of that building, was stopped by the act of pulling it down. 
The evidence showed, and the parties admitted, that before the 
demolition of the building was begun, it was materially on fire 
in more than one place ; that at the time, it was impossible to 
save it from destruction by fire; and that it was not insured.* 

‘The defendants contended that the plaintiffs could not, under 
the statute, maintain this action: and that, if they could main- 
tain it, the measure of damages would be the value of the 
building at the time the order was given to demolish it, and not 
its value before the fire. The judge instructed the jury, pro 
forma, that the plaintiffs were entitled to recover nominal dam- 
ages, and a verdict for such damages was returned for the 
plaintiffs, subject to the opinion of the whole court. _ Verdict to 
be set aside, and the plaintiffs to become nonsuit, if they are 
not entitled to maintain their action. An assessor to be ap- | 
pointed, to ascertain the true value of the building before it 
was on fire, if the plaintiffs are entitled to recover that value. 

Eddy & Coffin, for the plaintiffs, cited 3 Kent Com. (Ist ed.) 
185, 186; Mayor, §c. of New York v. Lord, 18 Wend. 126, 
and 17 Wend. 285; Jacob v. City of Louisville, 9 Dana, 114. 

Eliot & Gilbert, for the defendants, cited 17 Wend. 295, 
296; Stone v. Mayor, &c. of New York, 25 Wend. 157; 2 
Phil. Ins. (2d ed.) 81. 

Suaw, C. J. The plaintiffs bring their suit against the town, 
to recover damage for the value of a building alleged to have 
been pulled down, by order of the firewards, by means of 


* The evidence on the question, whether ‘the building was demolished by 
order of the firewards, was stated in the report of the judge, subject to the 
opinion of the whole court. The ruling at the trial was, that the evidence 
supported the allegation, in the plaintiffs’ declaration, that it was so demolished. 
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which the flames were stopped during a fire. It is founded on 
the Rev. Sts. c. 18, $ 7. 

The first question is, whether the building was demolished 
under such circumstances as to render the town responsible 
under the statute. {t appears that before any order was given 
for pulling down the building, (supposing the order to have 
been rightfully given, which is denied by the defendants,) the 
building was materially on fire in more than one place, and that 
it was impossible to save it from destruction by fire. ‘The force, 
therefore, which was used for pulling it down, rather hastened 
than caused its destruction. There was no voluntary sacrifice 
of the property of one proprietor for the safety of other propri- 
etors; it was rather the pulling down of the burning materials 
of a house already in flames and partly consumed, and the de- 
struction of which was inevitable, in order to prevent them from 
spreading the flames. The loss, intended by the statute to be 
compensated by the town, was such a loss as is the immediate 
consequence of the act of the firewards. But when the cause 
has already taken effect, and the destruction is unavoidable, 
the loss of the owner is not the consequence of the act of the 
firewards, but the consequence of the fire. We do not mean 
to say that danger, however imminent, of destruction by fire, 
should prevent the owner from having compensation; nor even 
the fact of a spark kindling in the roof, which might be easily 
put out. But the distinction is obvious between a case of im- 
minent danger, in which, though the chance is small, the build- 
ing may be saved, and a case, where the cause of destruction 
has taken effect, and cannot be arrested. When this has oc 
curred, to all practical purposes the loss has occurred. In case 
of insurance of a building against fire, by a policy expiring at 
12 o’clock at noon; if a fire should commence at 11, in the 
same street, and spread in that direction, but not reach the 
house at 12 o'clock ; if, at that time, it be whole, and sound, and 
untouched by the flames, though in great danger, and though 
burnt soon after, [ think the insurers would not be liable. But 
if, at that time, the building were materially on fire, and the 
destruction commenced, and its completion inevitable, I cannot 
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doubt that the house must be considered as. lost, by the peril 
insured against, within the time, though not wholly consumed. 

We think our construction of the statute draws some aid from 
other parts of the statute itself. It is obvious that the mode in 
which the pulling: down of a house tends to stop a fire is, that 
it makes a gap; it breaks the continuity of combustible materi- 
als, which would otherwise feed and extend the flames. The 
statute provides, that if such pulling down of any house “ shall 
be the means of stopping the said’ fire, or if the fire shall stop 
before it come to the same,” then the owner shall receive com- 
pensation. ‘This provision seems to us to carry some implica- 
tion, that the house thus to be pulled down is one in the line 
along which the fire is extending, but one which it has not 
reached, at least not with a destructive power. 

In order to charge the town, the remedy being given by stat- 
ute only, the case must be clearly within the statute. Inde- 
pendently of the statute, the pulling down of a building in a 
city or compact town, in time of fire, is justified upon the great 
doctrine of public safety, when it is necessary. Mouse’s case, 
12 Co. 63. In 12 Co. 13, Lord Coke — putting the case as an 
illustration of a general proposition, that what the immediate 
safety of the public requires. is justifiable — says, ‘for saving 
of a city or town, a house shall be plucked down, if the next be 
on fire.” It is one of those cases, to which, says Mr. Justice 
Buller, the maxim applies, salus populi suprema est lex. 4 T. 
R. 797. But if there be no necessity, then the individuals 
who do the act shall be responsible. This is the more reason- 
able, as the law has vested an authority in the proper officers, 
to judge of that necessity. But the town is responsible by force 
of the statute only, and such responsibility is limited to the cases 
specially contemplated. The court being of opinion that the 
case in question was not one contemplated by the statute, it 
becomes unnecessary to express any opinion upon the other 
questions suggested by the report. 

Verdict set aside, and plaintiffs nonsuit. 


CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME JUDICIAL COURT 


FOR THE 


COUNTY OF NORFOLK, OCTOBER TERM 1844, 
AT DEDHAM. 


PRESENT: 


Hon. LEMUEL SHAW, Cuter Justice. 
Hon. SAMUEL 8S. WILDE, 
Hon. CHARLES A. DEWEY, > Justices. 
Hon. SAMUEL HUBBARD, 


Wiuuiam H. Cary vs. Aupert Daniets. 


Tenants in common of an ancient mill and water privilege erected, below their mill, a 
new dam and a smaller mill, on their own land; and while they owned both mills, it 
was the practice, whenever the lower dam so raised the water as to obstruct the 
upper mill, for a workman in the upper mill to go down, over the land owned by the 
tenants in common, and open the waste gate of the Jower dam, and thus relieve the 
upper mill from back water: Afterwards, each of the tenants in common, by a sepa- 
rate deed, conveyed his undivided part of the upper mill, and the Jand near it, to W., 
in these terms: “A certain parcel of land ” (described) “together with one undi- 
vided ” (fractional) “ part of the privilege of water, creek, factory, saw mill, dwelling- 
houses and other buildings, situate on the premises, and of the water wheels, main 
gear, main drums, connected with the said factory and saw mill, and of all the privi- 
leges and appurtenances thereunto belonging ;” and in each deed was a covenant that 
“ the aforegranted premises ” were free from all incumbrances brought thereon by the 
grantor: W. conveyed the upper land and buildings, with all the privileges and 
appurtenances, to C., who was one of the former tenants in common: W. and D. 
afterwards became the owners of the lower land, dam and mill, and W. reieased all 
his right therein to D., who abandoned the dam, and erected another, for the use of the 
mill, lower down the stream, and by means thereof threw back the water upon the 
wheel of C.’s mill, whereby its movements were obstructed. 

Held, in asuit by C. against D. for the obstruction thus caused, that C. took the upper dam, 
mill and privilege, as they existed, and were modified and appropriated by the lower 
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dam, when the conveyance was made to'W.; and that be did not acquire a right to the 
unobstructed flow of the water from his mill. Held also, that the right to use the 
water below C.’s mill, as that right was modified by the appropriation previously 
made for the lower mill, was not an incumbrance on the upper mill and privilege, 
within the meaning of the covenant made against incumbrances by W.’s grantors, 
but was a parcel of the lower estate. Held also, that D., by removing his dam 
iower down the stream, exercised his rights justly, and without injury to C., if he 
thereby made only the same appropriation of the stream that was made by his dam 
and mill, as they stood before ; but that, if D. raised his new dam higher than his old 
one, so as to appropriate to himself an increased portion of the stream, and set back 
water upon the wheel of C.’s mill, he was answerable to C. in damages. Held also, 
that C. was not entitled to recover damages of D. on the ground that the removal of 
D.’s dam lower down the stream had prevented C. from opening the waste gates 
therein, or had rendered the opening of them more onerous or expensive. 


Trespass UPON THE case. In the first count in the plaintiff ’s 
declaration, he averred that on the 7th of March 1837, and 
thence to the day of the date of his writ, he was seized and 
possessed in his demesne, as of fee, of two acres of land, with a 
water mill thereon, and the water privilege thereto appertaining, 
on Charles River, in Medway, with all the privileges and appur- 
tenances thercto belonging, and ought, during all the time afore- 
said, to have had the uninterrupted enjoyment of said mill priv- 
ilege, without any molestation from the defendant; but that the 
defendant, on said 7th of March, erected a dam across said 
river, below the plaintiff’s said mill and land, and had contin- 
ued the same hitherto, and thereby, during all that time, raised 
the water in said river above its usual and due height, and 
caused the water to flow back upon the wheel of the plaintiffs 
said mill, and thereby obstructed and prevented the plaintiff 
in the use thereof, and deprived him of the profits of the 
same, &c. 

In the second count, the plaintiff averred that the defendant, 
on the 7th of March 1837, and on divers other days between 
said day and the day of the date of the plaintiff’s writ, put, kept 
up and continued, a certain obstruction in said Charles River, 
and caused the water thereof to flow back upon the plaintiff’s 
mill wheel, and prevented the water from flowing and _ passing 
from the said mill wheel along said river, in the usual course, 
and as of right it ought to have flowed and passed off, and 
thereby caused back water upon the plaintiff’s said wneel, 
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and obstructed and hindered the plaintiff in the use of his 
mill, &c. 

The case was tried before Dewey, J. whose report of the trial 
was as follows: It appeared in evidence that the plaintiff 
owned one mill on Charles River, and the defendant another ; 
the plaintiff’s mill being about a quarter of a mile above the 
defendant’s: That prior to the year 1833, both of said mills, 
and the intervening land on the banks of the river, were owned 
by William Feltt, Gilbert Clark, Jacob Hall, Luther Capron, 
and William H. Cary, the plaintiff in this case: That the 
upper mill was on an ancient privilege, and was the oldest and 
much the largest: That when the lower mill was built by the 
owners of the upper mill, a dam was made, which was aban-— 
doned in 1832, and another erected by said owners lower 
down the stream; (the former of these dams was called, at the 
trial, the o/d dam, and the latter the middle dam.) It also 
appeared that there was a waste gate in the latter dam ; but its 
size was not proved. 

The plaintiff introduced the following deeds of the upper 
mill and some of the land adjacent to it, conveying the same 
to James B. Wilson; viz. a deed from Gilbert Clark, of one 
undivided fourth thereof; from William Feltt, of three undi- 
vided eighths thereof ; from Jacob Hall, of one undivided fourth 
thereof; and from Luther Capron, of one undivided eighth 
thereof. The first three of these deeds were dated July 17th 
1833, and the last was dated September 2Ist 1833. Each of 
these deeds contained these words: “'To have and to hold the 
above granted premises, with all my right, title, interest and 
estate, in and to the privileges and appurtenances to the said 
land and tenements belonging, to him, the said James B. Wil- 
son, his heirs and assigns, to his and their use and behoof for- 
ever.” Each of these deeds conveyed the sand therein described, 
together with an undivided part ‘of the privilege of water, creek, 
factory, saw mill, dwelling-houses and other buildings situate on 
the premises, and of the water wheels, main gears, main drums, 
connected with the said factory and saw mill, and of all the 
privileges and appurtenances thereunto belonging.” And in 
each of these deeds was a covenant that the granted premises 
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were “free from all incumbrances brought thereon” by the 
grantor. ‘The plaintiff also introduced a deed, made by him to 
said William Feltt, of one undivided eighth of said upper mill 
and land, dated before July 17th 1833. These deeds left the 
grantors seized of the lower mill and the land between that and 
the upper mill, including the sites of the old and the middle 
dam. The plaintiff also introduced a deed, made to him by 
said James B. Wilson, dated March 7th 1837, conveying (with 
some reservations) the same which Wilson acquired by the 
deeds above mentioned, “ with all the privileges and appurte- 
nances.”’ In this deed, Wilson covenanted with the plaintiff, 
his heirs and assigns, to warrant and defend “the said prem- 
ises”’ against the lawful claims of all persons claiming through 
or under him, but not otherwise. 

{It appeared in evidence, that prior to the aforesaid convey- 
ances to Wilson, and while the upper and lower mills and the 
intervening land were all owned by said Clark, Feltt, Hall and 
Capron, as tenants in common, it was the practice, whenever 
such a rise of water was caused by the middle dam as to ob- 
struct the upper mill, for one of the workmen employed in the 
upper mili to go down over the land of the tenants in common, 
and open the waste gate at the middle dam, and thus relieve 
the upper mill from back water ; and that this practice contin- 
ued down to the time when Wilson became the owner of the 
upper mill. 

The defendant offered to prove, by Wilson, that when he 
bought the upper mill, he did not know of the existence of this 
practice, and did not know that he had any right to open said 
waste gate; and Wilson so testified. ‘This evidence was ad- 
mitted, as competent, for the purpose of tending to prove that 
the practice did not exist; but it was ruled, that if the usage 
did exist, and a right had thereby attached to the upper mill, 
it was immaterial whether Wilson knew of it, or not; and that 
his ignorance would not affect his legal nghts. 

[t appeared that the abovenamed Gilbert Clark, and William 
H. Cary, (the plaintiff,) and Luther Capron, by a deed dated 
September 2ist 1833, conveyed their several interests in the 

VOL. VIII. 40 
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lower mill, and the land between that and the upper mill, to 
William Feltt and Jacob Hall, the other part owners. In that 
deed was this covenant: ‘ And we, the said Clark, Cary and 
Capron, do hereby, each of us for himself, his heirs, executors 
and administrators, and not for the other, or their heirs, execu- 
tors or administrators, covenant with the said Feltt and Hall, 
their heirs and assigns, that the above granted premises are free 
Sfrom all incumbrances brought thereon by us.” 

It further appeared, by deeds which were put into the case, 
that the defendant and Wilson afterwards became owners, as 
tenants in common, of said mill and Jand; and that, on the 5th 
of March 1838, the defendant became sole owner thereof, by 
virtue of a quitclaim deed from said James B. Wilson, convey- 
ing to him one undivided moiety of the same; that in the year 
1837, the middle dam was carried away by the water; and that 
the defendant, in the summer of 1838, built a new dam lower 
down the stream. : 

The plaintiff contended that he was entitled to an unincum- 
bered mill privilege ; also, that he was entitled to such a priv- 
ilege as the upper mill was, with the waste gate of the middle 
dam open whenever there was a rise of water sufficient to ob- 
struct the upper mill. He also contended that the new dam 
did not afford to him, as owner of the upper mill, the same 
szacilities for clearing that mill of back water, as the middle dam 
did, by opening the waste gate, and that, being at a greater 
distance from his mill, a greater burden was thereby imposed on 
him. He further contended that the new dam, as constructed 
and used, was more injurious to him than the middle dam with 
the gate closed. 

The defendant denied that the middle dam, with the waste 
gate closed, would have been Jess injurious to the plaintiff than 
the new dam: And he asked that the jury might be instructed, 
‘Ist, that the practice, while both of the mills and the inter- 
vening land were held and occupied by those who owned thein 
as tenants in common, for a person to go down from the upper 
mill over the land of the tenants in common, and open the gate 
to relieve the upper mill from back water, although continued 
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down to the time of the conveyances to Wilson, would not, in 
connexion with these conveyances, operate to grant to Wilson 
the right or easement to go down over the land of the grantors, 
which was not conveyed to him, and open the gates to relieve 
the upper mill from back water ; and 2d, that if any such right 
was conveyed, this declaration does not, in point of law, describe, 
nor allege any violation of it, nor can the plaintiff recover for 
a violation of such right, in this action.” 

The judge instructed the jury, “that Wilson, by force and 
effect of his deeds from persons jointly owning and occupying 
both mills and dams, acquired the right to the use of the upper 
dam and mill privilege, as respects the dam below, in the same 
manner that the grantors were accustomed to use the same, and 
did use the saine at the time of their making such conveyances 
to Wilson, so far as such use was necessary for the convenient 
and useful operation of the upper mill; that is, that if the oc- 
cupants of the upper mill had been accustomed, before and 
down to the time of the making of the deeds to Wilson, to go 
down and open the gate of the dam below, when necessary to 
prevent back water, that the plaintiff had the same right, under 
the deeds to Wilson, to go down and open the gates of the dam 
below, for the like purpose ”’ 

The jury were further instructed, as to the change of the site 


of the: lower dam, (it having been removed, as the evidence 


tended to show, 450 feet further from the upper dam, measur- 
ing by the road, and 750 feet, by the course of the stream,) 
that the owners of the lower dam had no right thereby to sub- 
ject the owners of the mill above to any greater inconveniences 
and obstructions thereby, than they were subjected to by the 
former dam: That the owners of the dam below ought not, by 
means of said new dam, to. cause any substantial increase of 
labor or expense to the owners of the mill above, in enjoying 
their privilege: That if the facilities which were attached to 
the upper mill, and were enjoyed by the owners thereof, in pre- 
venting back water by means of their opening the gates at the 
middle dam, were substantially affected by the change of the 
site of that dam to a place more distant, it would be incumbent 
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on the owners of the lower mill and the dam thus erected on 
the new site, to provide means for securing as great facilities 
for preventing back water at the upper mill, as had been previ- © 
ously enjoyed, and so to manage the new dam, that no labor or 
expense would devolve upon the occupiers of the upper mill, 
in preventing back water, beyond what was required by the dan 
in its former state. 

Much evidence was offered by the plaintiff, tending to show 
that the new dam was so constructed that it operated injuriously 
to him, and was in violation of his privilege, even taking the privi- 
lege to be the restricted one contended for by the defendant, viz. 
the free and unincumbered right of the defendant to the use of 
the middle dam, with the gate closed, and the plaintiff having 
no right to go down and open the same, to relieve from back 
water. There was also much evidence on the part of the de- 
fendant, tending to show the contrary. This presented a ques- 
tion of fact, which was distinctly submitted to the jury, with 
instructions that if, upon this point, they should find for the 
plaintiff, they would, in assessing damages, state the sum they 
should find for this cause, independent of the other alleged 
claim for damages. The jury found for the plaintiff on this 
point, and assessed his damages therefor at $300. 

{Jpon the other ground on which the plaintiff claimed dam- 
ages, viz. the defendant’s unlawful obstruction of, or interfer- 
ence with, the rights of the plaintiff to relieve his mill from 
back water, by going down to the defendant’s dam and opening 
his gates, the jury were instructed, as to the legal rights of the 
parties, as above stated, and were further instructed, if they 
should find for the plaintiff on this claim, to, consider and esti- 
mate the damages therefor distinct from, and independent of, the 
damages, if any, which they might find for the other alleged 
injury. The jury found for the plaintiff on this second ground, 
and assessed his damages at $100. 

A general verdict was then returned for the plaintiff for $400. 

This form of assessing damages separately was adopted by the 
presiding judge, with a view of more conveniently reserving the 
‘suestions of law which are raised. 
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Judgment to be rendered on the verdict, if the rulings of the 
judge were correct, and if the declaration is such as to authorize 
a judgment upon the grounds on which the verdict was ren- 
dered ; otherwise, the verdict to be amended, or a new trial 
granted, as the whole court shall order. 

The argument was had at the last October term. 

B. R. Curtis, for the defendant. The right to go over the 
land of Wilson’s grantors, and let off the water from the dam 
of the lower mill, did not pass to him. The terms of the grant 
created no right de novo. All that was meant to be conveyed was 
expressiy mentioned. If the right passed, it passed as an incident 
to the main thing conveyed. The nature of the right now claimed 
by the plaintiff is, therefore, to be examined, in order to give a 
onstruction to the deeds of grant. First, a right of way is 
claimed, and secondly, a right to let off the water; two ease- 
ments in the grantors’ land. These rights are not necessary for 
the upper mill, but only for the convenient use of it. 

The conveyance of a mill passes the land and all existing 
easements, annexed to the thing granted, either by nature or 
necessity. Easements must be in others’ lands, unless otherwise 
granted in express terms. See Grant v. Chase, 17 Mass. 447. 
Barlow v. Rhodes, 1 Crompt. & Mees. 448. Plant v. James, 
5 Barn. & Adolph. 794. Lord Darcy v. Askwith, Hob. 234. 
Archer v. Bennet, 1 Keb. 736. There cannot be such an ease- 
ment or servitude as requires the owner of the servient estate 
to do any thing; as, for example, to open the gates of a dam. 
Gale & Whatley on Easements, (Amer. ed.) 4, 215. Hugo 
du Droit Romain, §$ 202. 

But if the plaintiff acquired the easements which he claims, 
his declaration is not so framed as to cover damages for a vivla- 
tion thereof. The jury have assessed damages for the addition- 
al inconvenience of the plaintiff in going further down the 
stream than when the former dam existed, to let off the water. 
Neither count in the declaration alleges damages from that 
cause. Only one tort is alleged ; and no precedent warrants a 
severance of damages, when a single tort is the ground of ace 
tion. See Horner v. Watson, 6 Car. & P. 680. 

40* 
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The plaintiff will rely on the covenants, in the deeds to Wil- 
son, against incumbrances caused by the grantors. But those 
covenants apply only to the “ premises” conveyed ; and these 
premises were a restricted privilege, viz. the privilege as it ex- 
isted at the date of the deeds. The same effect is to be given 
to the like covenants in the deeds conveying the lower land 
and mill. In the deed of that land and mill, given by Clark, 
Capron, and the plaintiff, to Feltt and Hall, through whom the 
defendant derives title, there was a covenant that the premises 
were free of all incumbrances brought thereon by the grantors, 
On the plaintiff’s construction, this covenant operates against 
him, as much as the covenants in the deeds to Wilson operate 
in his favor. 

Choate & Wilkinson, for the plaintiff. Wilson acquired the 
right to have the water pass off without any obstruction caused 
by his grantors; and he transferred that right to the plaintiff, 
Tyler v. Wilkinson, 4 Mason, 400. Wright v. Howard, 1 
Sim. & Stu. 203. Mason v. Hill, 5 Barn. & Adolph, 17, 25. 
Angell on Watercourses, (3d ed.) 3.2 Hilliard’s Ab. 130, 
And the defendant’s grantors conveyed to him no easement for 
the benefit of the lower mill. Gale & Whatley on Easements, 
(Amer. ed.) 88, 129. Johnson v. Jordan, 2 Met. 240, 241. 
They granted to him the lower mill and privilege, as it existed, 
viz. as a servient estate, And the deeds of the upper mill and 
privilege, given to Wilson, conveyed to him the right, as it 
then existed and was used, viz. as a dominant estate. Oakley 
v. Stanley, 5 Wend. 523. Whitney v. Olney, 3 Mason, 280. 
Moore v. Fletcher, 4 Shepley, 63. U. States v. Appleton, 1 
Sumner, 492. Leonard v. White, 7 Mass.6. Blake v. Clark, 
6 Greenl. 436. Blaine v. Chambers, 1 S. & R. 169. Picker- 
ing vy. Stapler, 5S. & R. 107. Strickler v. Todd, 10S, & R. 
63. Watrous v. Watrous, 3 Connect. 373. And the grantors 
covenanted that the conveyed premises were free from any in- 
cumbrance brought thereon by them. This covenant, being 
before the grant to the defendant, prevented the defendant 
from gaining an easement by a subsequent deed from the same 
grantors, 
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An easement, created while there is unity of ownership and 
possession, passes by a conveyance of the dominant estate. 
See Hazard v. Robinson, 3 Mason, 272. Hathorn v. Stinson, 
1 Fairf. 224. Preble v. Reed, 5 Shepley, 169. 

The declaration covers all the damages which were returned 
by the jury. It complains of the dam, which was the cause of 
all the damages. 

Suaw, C.J. The leading fact in the present case is, that at 
the time when Hall and others, under whom the defendant 
claims, conveyed the upper mill to Wilson, under whom the 
plaintiff claims, they were also the owners of the lower mill, the 
dam of which is complained of, by the plaintiff in this action, 
as a nuisance. ‘The complaint is, that the lower dam is so 
raised as to set back the water and obstruct the free use of the 
plaintiff’s water wheels. | 

Two questions were made at the trial. 1. Whether, as con- 
tended for by the plaintiff, he is not entitled, as against the de- 
fendant, to a free and unobstructed use of the stream below his 
mill, including a right to have the water run off as low as it 
would run in its natural bed ; or whether, as the defendant con- 
tends, the plaintiff is entitled to no greater privilege, in this 
respect, than that which was used for the upper mill against the 
lower, with the dam raised to the same height to which it was 
raised when the conveyance was made from the owners of both 
mills to Wilson. 2. Whether the plaintiff and those under 
whom he claims, with the conveyance of the upper mill, ac- 
quired a right to continue a practice, which had formerly existed 
when both mills were owned by the same persons, for the occu- 
pants of the upper mill, in times of high water, to go down to 
the middle dam and open the waste gates therein, and by this 
means relieve the upper mill from back water; and, if so, 
whether it was a violation of this right, for which the plaintiff 
can maintain an action, that the defendant had taken away the 
middle dam, and erected his dam several hundred feet lower 
down, by means of which, and by the mode of constructing 
his new dam, he had rendered it impracticable, or more burden- 
some and expensive, to exercise such right of opening the waste 
gates and relieving his mill from back water 
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On the first point, we are of opinion that the claim cannot 
be maintained. It is placed on the ground, that the owner of 
land, through which a stream of water passes, has a right to 
the run of the water in its natural channel through his land; 
that a grant of the land, prima facie, and without express reser- 
vation, is a grant of such right, and therefore that a grant to 
Wilson, by Hall and others, who were then owners of both 
mills, was a grant of an unobstructed flow of the stream below 
the land granted ; and hence, that the grantors could not erect 
any dam, or maintain any dam already erected, which would in 
any manner obstruct the flow of the stream in its natural chan- 
nel, and that the defendant, being privy in estate with those 
grantors, took the lower mill subject to the same right of the 
grantee and his assigns. The plaintiff also relies upon the 
covenants, contained in the deeds of the same grantors to 
Wilson and his assigns, that the granted premises were free 
from all incumbrances brought thereon by them, and that, if 
there was a right to maintain the lower dam, so as in any degree 
to throw back water upon the plaintiff's mill, it would be an 
incumbrance. 

It is agreed on all hands, that the owner of a parcel of land, 
through which a stream of water flows, has a right to the use 
and enjoyment of the benefits to be derived therefrom, as it 
passes through his own land ; but as this right is common to all 
through whose lands it flows, it follows that no one can wholly 
destroy or divert it, so as to prevent the water from coming to 
the proprietor below ; nor can a lower proprietor wholly ob- 
struct it, so as to throw it back upon the mills or lands of the 
proprietor above. We, of course, now speak of rights at com- 
mon law, independent of any modification thereof by statute. 
But one of the beneficial uses of a watercourse, and in this 
country one of the most important, is its application to the 
working of mills and machinery ; a use profitable to the owner, 
and beneficial to the public. It is therefore held, that each pro- 
prietor is entitled to such use of the stream, so far as it is rea- 
sonable, conformable to the usages and wants of the community, 
and having regard to the progress of improvement in hydraulic 
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works, and not inconsistent with a like reasonable use by the 
other proprietors of land, on the same stream, above and below. 
This last limitation of the right must be taken with one quali- 
fication, growing out of the nature of the case. The usefulness 
of water for mill purposes depends as well on its fall as its 
volume. But the fall depends upon the grade of the land over 
which it runs. The descent may be rapid, in which case there 
may be fall enough for mill.sites at short distances; or the de- 
scent may be so gradual as only to admit of mills at consider- 
able distances. In the latter case, the erection of a mill on one 
proprietor’s land may raise and set the water back to such a 
distance as to prevent the proprietor above from having suf- 
ficient fall to erect a mill on his land. It seems to follow, as a 
necessary consequence from these principles, that in such case, 
the proprietor who first erects his dam for such a purpose has 
a right to maintain it, as against the proprietors above and be- 
low ; and to this extent, prior occupancy gives a prior title to 
such use. It is a profitable, beneficial, and reasonable use, and 
therefore one which he has a right to make. If it necessarily 
occupy so much of the fall as to prevent the proprietor above 
from placing a dam and mill on his land, it is damnum absque 
syjurid. For the same reason, the proprietor below cannot 
erect a dam in such a manner as to raise the water and obstruct 
the wheels of the first occupant. He had an equal right with 
the proprietor below to a reasonable use of the stream; he had 
made only a reasonable use of it; his appropriation to that ex- 
tent, being justifiable and prior in time, necessarily prevents the 
proprietor below from raising the water, without interfering with 
a rightful use already made; and it is therefore not an injury 
to him. Such appears to be the nature and extent of the pri- 
or and exclusive right, which one proprietor acquires by a prior 
reasonable appropriation of the use of the water in its fall; and 
it results, not from any originally superior legal right, but from 
a legitimate exercise of his own common right, the effect ol 
which is, de facto, to supersede and prevent a like use by other 
proprietors originally having the same common right. It is, in 
this respect, like the right in common, which any individual 
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has, to use a highway ; whilst one is reasonably exercising his 
own right, by a temporary occupation of a particular part of the 
street with his carriage or team, another cannot occupy the 
same place at the same time. 

But such appropriation of the stream to mill purposes, up- 
on the principles stated, gives the proprietor a prior and exclu- 
sive right to such use only so far as it is actual. If, therefore, 
he has erected his dam and mill, with its waste ways, sluices 
and other fixtures necessary to command the use of the water 
to a certain extent, and there is a surplus remaining, the pro- 
prietor below may have the benefit of that surplus. If he 
erects a dam and mills, for the purpose of using and employing 
such surplus, he is, as to such part of the stream, the first occu- 
pant, and makes the first appropriation. As to that, therefore, 
his right is prior and exclusive. And although the proprietor 
asove might, in the first instance, have raised his dam higher, 
keeping within the limits of a reasonable use, yet after such 
appropriation by the proprietor below, he cannot raise his dam 
and take such surplus ; because, as to that, the lower proprietor 
has acquired a prior right. 

So the proprietor above may, in like manner, make any rea- 
sonable use of the stream and fall of water which he can do 
consistently with the previous appropriation of the proprietor 
below. If, with a view of gaining an advantage to his mill, in 
low stages of water, which may occur perhaps during the great- 
er part of the year, he places his mill so low that, in high stages 
of water, the dam below will throw back water on his wheels, 
he may do so if he choose, because he thereby does no injury 
to any other proprietor. But if he sustains a damage from 
such back water, it is a damage resulting from no wrong done 
by the lower proprietor who had previously established his dam, 
and it is an inconvenience to which he subjects his mill for the 
sake of greater advantages; and he has no cause to complain. 

Another consequence from this view of the rights of succes- 
sive proprietors to the use of the fall of water, on their respec- 
tive lands, is this; that where one has erected a dam and mil. 
on his own land, to a given height, and thereby appropriated as 
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much water as he has occasion for, and there is still a surplus, 
he has the same right as any other proprietor to appropriate 
that surplus. If, therefore, before any other person has erected 
a dam above him or below, so near as to be injured by the 
change, he elects to appropriate the surplus, or a part of it, 
he may either raise his dam higher, and thus create a greater 
head above, or place his wheels lower, so as to discharge the 
water at the race at a lower level, and thus appropriate to him- 
self such surplus water and power of the stream. In regard to 
such surplus, he will still be the first occupant. 

One other consideration of a general nature, applicable to 
this subject, it may be proper to advert to. It is obvious that 
these rights to the use and power of flowing water, whether it 
be the original right belonging to each successive proprietor 
to the flow of the water in its natural channel over his own 
land, or the same right modified by actual appropriation, may 
be granted away, or acquired, or may be limited, enlarged or 
qualified, by grant from the proprietor in whom either of them 
is vested, or by that exclusive, adverse and continued enjoy- 
ment which is regarded in law as evidence of a grant. If, 
therefore, one has enjoved a particular use of the stream and 
water, or water power, for a period of twenty years, even though 
such use would not have been warranted by his original right to 
the natural flow of the stream —as by diverting it, or raising it 
unreasonably high, or otherwise — he will be presumed to do it 
by virtue of a grant from all those whose rights are impaired by 
such use; and thus his right to continue so to use it will be 
established. But if he shall thus exceed the equal, common 
and original right, thus belonging to him as a proprietor, and 
not justify such use by grant or prescription, it will be deemed 
a disturbance of the rights of those whose beneficial use and 
power of the stream are thereby diminished. 

Supposing these principles to be well founded, let us proceed 
to apply them to the present case. The plaintiff is the owner 
of the upper mill, and he claims it under Wilson, who took it 
under a deed from Hall and others, who were, at the time, pro- 
prietors of the lower mill. It is then argued, that if the propri- 
etors of the lower mill ever had a right to keep up their dam to 
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the height at which it stood at the time of this conveyance, it 
was an easement; that it was extinguished by unity of owner- 
ship ; that, consequently, when they conveyed their upper mill, 
without reserving an easement anew for their iower mill, the 
easement was gone. 

There is some danger of being misled by names, and by anal- 
ogies between things which are alike in many respects, but not 
in all. The right to the use of flowing water is, in many 
respects, like an ordinary easement, but not in all. The right 
to the use of the flow and fall of the water on the land of the 
proprietor is not an easement ; it is inseparably connected with 
and inherent in the land, is parcel of the inheritance, and 
passes with it. The right to have the water flow to one’s land 
over that of the upper proprietor, and to flow from it over the 
land of the lower proprietor, is more like an easement, because 
it is a right to some benefit in the estate of another. But it does 
not necessarily follow that, like a common easement, it is extin- 
guished by unity of ownership between the dominant and the 
servient tenants. The right to the use of the water is inherent in 
the land, and in each parcel; but it is a right publict juris, and 
subject to the rules of law securing to each successive proprie- 
tor the like use. If the owner of a large tract, through which 
a watercourse passes, should sell parcels above and below his 
own land retained, each grantee would take his parcel with a full 
right, without special words, to the use of the water flowing on 
his own land, as parcel, and subject to the right of all other 
riparian proprietors to have the water flow to and from such parcel. 
There is no occasion, therefore, for the grantor, in such case, to 
convey the right of water to the grantee, or reserve the right of 
water to himself, in express words ;- because, being inseparable 
from the land, and parcel of the estate, such right passes with 
that which is conveyed, and remains with that which is retained. 
Treating the right as inherent in the land, attaching to each par- 
cel through which the stream passes, and the right to have water 
run to and from the land of each proprietor, over that of all others, 
as an easement or service, each parcel is, in turn, a dominant and 
servien. tenement; dominant, to secure the proprietor’s own right 
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and servient, to secure the rights of others. If, therefore, such 
easement is extinguished by unity of ownership, it is created anew 
by every new division or severance of ownership; and this con- 
sequence necessarily results from the nature of their rights. 
These principles arise from the nature of the inherent and 
original rights of proprietors to the common and equal use of 
the flow of a stream; but they apply, with equal force, to the 
modified rights of owners in the same stream, as acquired and 
appropriated by actual, prior, reasonable use and enjoyment. 

The right, then, which Hall and others, at the time of their con- 
veyance of the upper mill to Wilson, had in the lower mill, and in 
the flow and fall of the stream, as modified by an appropriation by 
means of the dam and fixtures then established, was not a mere 
easement which had been extinguished by unity of ownership, but 
was parcel of the estate ; and no part of it would pass by their 
deed of the upper estate to Wilson, without express words. ‘The 
deed from Hall to Wilson — and those of the other tenants in 
common are substantially like it — is as follows: ‘One fourth 
undivided part of a certain tract or parcel of land situated in 
Medway,” (described,) “together with one fourth undivided 
part of the privilege of water, creek, factory, saw mill, dwelling- 
houses and other buildings situate on the premises, and of the 
water wheels, main gears, main drums, connected with the said 
factory and saw mill, and of all the privileges and appurtenances 
thereunto belonging.” 

This deed certainly conveys nothing, in terms, but the mills 
and mill privileges, and the land over which the stream passes. 
Does it, by implication, extend further? If we are right in the 
principles stated, then a deed of land over which a watercourse 
passes will ‘convey the right of the grantor as it then actually 
exists. If it be a stream wholly unoccupied, the grantee will 
take it, with a right to make a reasonable appropriation of the 
use of the whole stream. If it has been partially appropriated, 
he will take the land and watercourse, with a right to such use as 
can be made of it consistently with the right of other riparian 
proprietors, modified by their prior rightful appropriations. If 
the stream have been so fully occupied that the grantee cannot 
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raise his dam without throwing back water upon the proprie- 
tor above, nor require the proprietor below to remove his dam, 
or reduce its height, because he has only exercised his just right 
of appropriation, then the grantee takes the land with the right 
to the flow and power of the water, as it then exists, on the 
land conveyed, and no more. 

Such appear to us to be the effect and legal operation of the 
deed above stated, so far as it regards the estate next below, 
which alone is now in question. The removal or reduction of 
the grantor’s dam below, although it might increase the power 
and value of that above, was not necessary to the use and bene- 
ficial enjoyment of the estate granted ; and no implication arises 
from that consideration. We can see nothing to extend the 
operation of this deed beyond the plain import of its terms, 
which was, to carry the land, mills and water power, as it was 
then modified and appropriated by the dam below. 

And we think the same answer applies to the argument 
drawn from the qualified covenant of warranty, by the grantors, 
against all incumbrances brought upon the premises by them. 
The right to the use of the water below the granted premises, as 
modified by the appropriation previously made for the lower mill, 
was not, in legal contemplation, an incumbrance, but rather in 
the nature of parcel of such lower estate. One mode of testing 
this is, to inquire what would have been the operation of a gen- 
eral covenant of warranty, in this deed, against incumbrances, if 
the lower mill, with the rights of water appropriated to it by the 
existing dam, had been owned by a third person. Would the 
existence of the lower dam, with the existing right of raising 
water by it to the height at which it then stood, have been an in- 
cumbrance for which the grantors would be liable on such cove- 
nant? We think it would not. So we think this qualified war- — 
ranty against incumbrances brought on the estate by themselves 
was not broken; because their maintaining their lower dam, to 
the height to which the water had been appropriated for its use, 
was not an incumbrance upon the estate granted. 

The next claim of the plaintiff is this; that he had a right, 
founded upon the usage and practice of his grantors, to open 
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the waste gates of the middle dam, and thereby relieve his own 
mill from back water; and that the defendant, by taking down 
the middle dam, and erecting a new dam further down the 
stream, had either prevented him from the exercise of this right, 
or rendered the exercise of it more onerous and expensive. 
The court are of opinion, that this claim cannot be sustained. 
At the time of the. practice relied on, the grantors were owners 
of both mills, and might favor one at the expense of the other, 
as the exigencies of their business’ might require, or at their 
own mere pleasure. But no right could be founded on such 
practice ; because it was not adverse. When the estates were 
severed, and the rights of the respective proprietors became 
adverse, they stood upon the same footing as if no such usage 
had existed. The damages, therefore, which were given by the 
jury, for the violation of this supposed right, must be deducted 
from the verdict. ‘The removal of the dam of the defendant 
some hundred feet lower down the stream, if it made the same 
appropriation of the stream as was made by the mill and dam 
as they stood before, and no larger, was not an injury to the 
plaintiff, but was a just exercise of the defendant’s own right. 

But, for the reasons already given, the court are of opinion, 
that the defendant had no right to erect his new dam higher 
than his old one, so as to appropriate an increased portion of 
the stream to his own use, and thereby set back water upon the 
mill wheels of the plaintiff. The jury having found that he had 
so raised his dam, to the injury of the plaintiff, and assessed 
damages therefor separately, we think the verdict must be 
amended, so as to stand as a verdict for the latter sum only, 
and that judgment be rendered thereon for the plaintiff. 
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Henry Howarp vs. Varnum J. Bates & another. 


‘ach of the tenants in common of a tract of land, mill and water privilege, conveyed 
his share of the mill and water privilege to A., his heirs and assigns, by a separate 
deed, together with all the right and privilege which each had to flow any Jand owned 
by him with his cotenants: Said tenants in common conveyed said land to C., subject 
to B.’s right to flow the same, as granted in their deed to him; and A. conveyed the 
mill to B., with the right and privilege derived from the deeds of said tenants in com- 
mon: B. raised his mill dam and flowed C.’s Jand to a greater extent than it was 
flowed by the dam of said tenants in common ; and C. preferred a complaint against B. 
to recover damages for the additional flowing. Held, that B. had an unlimited right, 
by his deeds from the tenants in common, to flow the Jand thereby conveyed, and that 
the complaint could not be supported. 


Tuts was a complaint, on the Rev. Sts. c. 116, for flowing 
land in Bellingham by means of a mill dam. The respondents 
claimed the right to flow without payment of damages ; and the 
case went to a jury, on the question whether they had such 
right. Trial in the court of common pleas, before Ward, J. 

The complainant, to show his title to the land described in 
his complaint, introduced three deeds, dated June 12th 1832, 
each conveying-to him an undivided part of said land. One of 
these deeds was given by Nathaniel Miller and others, one by 
William 8. Hastings and others, and one by Benjamin Daven- 
port and others. The respondents admitted that a good title to 
the whole of said land was conveyed to the complainant by 
these deeds; but they relied,.in defence, upon a reservation, 
made by the grantors, in each of said deeds, to the owners of a 
stone factory, which stood upon their (the respondents’ ) dam at 
the time when said deeds were executed. ‘That reservation was 
in these words: ‘Reserving and excepting all the rights and 
privilege of flowing said premises, which the owners of said stone 
factory, or any other persons, may lawfully have by virtue of 
any agreement or covenant with us, or our grantors, or other 
lawful owners of the granted premises, at any former period, or 
otherwise.” 

The complainant also introduced evidence tending to show, 
that the respondents, since the date of the deeds aforesaid, had 
erected a mill in the place of, and larger than, the stone factory 
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referred to in said deeds, and had also raised their dam, and 
flowed the complainant’s land to a greater extent than it was 
flowed at the time of, or previously to, the execution of said 
deeds. 

The respondents then introduced deeds, dated May 10th 
1820, made to Joseph Ray and Rila Scott, by the same persons 
who gave the aforesaid deeds to the complainant, conveying the 
mill dam and privilege which the respondents claimed, under 
said Ray and Scott, through mesne conveyances. In one of 
these deeds to Ray and Scott, namely, that made to them by 
Seth Hastings, were the following clauses: “'Together with all 
right and privilege which the said Seth Hastings has to flow 
any land belonging to him in part, lying in common and undi- 
vided with said Nathaniel Miller, Whiting Metcalf, and heirs of 
Samuel Penniman, situate and lying on the westerly side of 
said canal and Charles River: Also, all right and privilege of 
flowing, reserved in a deed of a tract of land of 28 acres, which 
said Seth Hastings, Nathaniel Miller, Whiting Metcalf and 
Samuel Penniman, on the 4th of November 1817, made to 
Pelatiah Smith of said Bellingham; reference to be had to said 
deed for the water privilege and right of flowing reserved in 
said deed: And the said Ray and Scott, their heirs and as- 
signs, are also to have the right and privilege to enter on the 
land, on the west side of said canal and dam, now owned in 
common by the said Hastings, Miller, Metcalf, and Penniman’s 
heirs, for the purpose of repairing the said canal and dam, 
whenever repairs are necessary to be made on said canal and 
dam.” In each of the other deeds to Ray and Scott, there 
were similar clauses, conveying the right which the grantor had 
to flow the land owned by him in part, lying in common, &c. 
and also the right reserved in the deed made by the several 
grantors to Pelatiah Smith. 

The reservation in said deed to Pelatiah Smith was in these 
words: ‘The said grantors reserving to themselves, their heirs 
and assigns, all the use and privilege of the waters covering 
said land in Charles River; also the right to flow as much of 
said land, as will be necessary to carrying and working the cot- 
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ton factory mill standing near said land, by the said grantors, or 
another mill or water works, which will not flow more of said 
land than what will be flowed by working the said cotton mill, 
free from and without any damages to be paid, by the said 
yrantors, their heirs or assigns, to the said Pelatiah Smith, his 
heirs or assigns, for the flowing aforesaid, for the purposes 
aforesaid.” 

Upon the foregoing facts, the respondents contended that they 
had an unlimited right to flow the complainant’s land, without 
any compensation or equivalent. The complainant contended 
that the respondents had no right to flow any higher than the point 
limited in the aforesaid deed to Pelatiah Smith, and to which 
the owners of said stone factory had been accustomed to flow, 
previously to the conveyance of the land to the complainant. 

The judge instructed the jury, that the respondents had an 
unlimited right to flow the complainant’s said land, without pay- 
ing damages. A verdict was returned for the respondents, and 
the complainant alleged exceptions to the ruling. 

Choate & Cleveland, for the complainant. 

Wilkinson & B. R. Curtis, for the respondents. 

Wipe, J. ‘The general question submitted on the report of 
the facts is, whether the respondents have a right to flow the 
lands of the complainant, to the extent alleged in his complaint, 
without making compensation for damages; or whether their 
right is limited, conformably to the use of the waters of the 
stream at the time they acquired their title. The lands de- 
scribed in the complaint were formerly owned by Seth Hastings 
and others, from whom the complainant derived his title ; and 
by his title deeds, the respondents’ right to flow the lands con- 
veyed, which had been before granted to Ray and Scott, from 
whom the respondents derive their title, is expressly reserved. 
So that the case depends on the construction of the deeds to 
Ray and Scott. 

In the deed from Seth Hastings to the said Ray and Scott is 
the following clause: ‘Together with all the right and privi- 
lege, which the said Seth Hastings has, to flow any land belong- 
ing to him in part, and lying in common and undivided witb 
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the said Nathaniel Miller, Whiting Metcalf, and the heirs of 
Samuel Penniman, situate and lying on the westerly side of said 
canal and Charles River.” A like clause is contained in the 
deeds to said Ray and Scott from the other tenants in common. 
The counsel for the complainant contend that the tenants 
in common flowed their lands by virtue of mutual licenses, be- 
fore their grants to Ray and Scott, and that the right of each 
was limited to the extent to which the waters were thus flowed. 
But we think that there is no ground for this argument. 
Each of the tenants in common had a right to the possession of 
the whole property, and might flow the whole ; but they occu 
pied it together, according to their several titles, and not under 
mutual licenses. Whatever rights they had to flow the lands 
now belonging to the complainant were, in express terms, granted 
to Ray and Scott; and it makes no difference that the grants 
were made by separate deeds. There is no limitation, in these 
deeds, to the grantees’ right to flow the lands, so far as might 
be necessary or beneficial. Nor can it be inferred, from the 
language of the deeds, that it was intended to limit the right of 
flowing conformably to the former usage. Nor is the con- 
formity to this usage, by the grantees afterwards, any evidence 
of such an intention or understanding ; for it does not appear 
that the grantees, or respondents, had any use for an increased 
head of water, until the erection of their new mill. If, then, 
any limitation of a grant might be implied from circumstances, 
there is no ground for any such implication in this case. 
Exceptions overruled 
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Cuarues Davis & others vs. Danren A. Sicourney. 
Davip Naar vs. THe Samer 


Although an unrevoked will, which is lost or destroyed, may be admitted to probate, 
upon parol proof of its contents, yet it will not be so admitted, unless the evidence 
of its whole contents is most clear and satisfactory, 


Aprpeats from a decree of the judge of probate, approving 
and allowing. the last will of Charles Davis, late of Roxbury, 
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and granting letters testamentary to the appellee, who was 
named as executor of said will. The case is fully stated in the 
opinion of the court. 

Wipe, J. The original will was not produced in the pro- 
bate court, but evidence was there given of the existence of the 
will, and that the same had been duly executed by the testator, 
and had been lost or destroyed without having been revoked 
by him. 

An alleged copy of the substance of the will was then pro- 
pounded, as supported by the deposition of David A. Simmons, 
Kisq.. who drew the will, and who testifies as to its contents. 
Admitting that the evidence of the due execution of the will, 
and of its loss or destruction, is sufficient and satisfactory, the 
question is, whether there is full and satisfactory evidence of its 
contents. 

We do not doubt that parol evidence of the contents of a 
will lost or mislaid may be received. Such secondary evidence is 
admissible in cases of deeds and records lost or destroyed, and 
wills have been established on the same evidence. Although, 
where the existence of a will is proved, but which cannot be 
found after the death of the testator, the presumption is, that it 
was destroyed by him animo revocandi, yet this presumption 
may be rebutted by evidence. Legare v. Ashe, 1 Bay, 464. 
Davis v. Davis, 2 Addams, 223. Clark v. Wright, 3 Pick. 67. 
Bowen v. Idley, 1 Edw. Ch. 148, and 11 Wend. 227. Thorn- 
ton’s case, 2 Curteis, 913. 1 Williams on Executors, (1st ed.) 
209, 210. But if the presumption is rebutted, the contents of 
the will cannot be proved, unless by the clearest and most 
stringent evidence. Huble v. Clark, 1 Hagg. Eccl. Rep. 115 
Such is not the evidence in the present case. 

We have no doubt that Mr. Simmons has stated truly the 
contents of the will offered for probate, in the copy prepared by 
him, according to his best recollection. But in several particu- 
lars he does not testify with certainty. In his deposition, he 
testifies that he was the legal counsel of the testator, and, in 
1834, prepared a will, which was executed by him, but which 
was cancelled in 1837, when he executed a new will, and afters 
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wards executed a codicil or codicils to this latter will; and that, 
in 1840, the witness prepared a new will, at the request of the 
testator, which was never executed. 

The witness, having in his possession the will of 1834, a 
rough draft of the will of 1837, and the will drawn by him in 
1840, undertakes, from these materials, and from his recollec- 
tion, to testify as to the contents of the will of 1837, and the 
codicil or codicils thereto, according to a copy of the substance 
thereof prepared by him. By this copy, it appears that there 
was bequeathed to the testator’s two unmarried daughters the 
sum of $1500 each. The witness testifies that he thinks that 
was the sum ; and when interrogated how clear was his recol- 
lection, he answers, “if I have any doubt, it is a very slight 
one, and I do not wish to be any more confident than I have 
already expressed.” He also testifies that there may have been 
some slight alterations between the will of 1837 and the rough 
draft ; but he does not remember any. He says it was mainly 
so ; and when asked whether it differed in any point, he answers, 
«| do not remember, at this moment, that it did, but I cannot be 
positive.” He testifies that the rough draft was an outline pre- 
pared to be shown to the testator, and if he should have made 
any suggestion of an alteration, it would, of course, have been 
made. 

The witness is equally uncertain to what extent he followed 
the will of 1837, and the codicil or codicils, in making the will 
of 1840. 

In the will of 1834, the devises-to the daughters, of their 
shares in the real estate, were in fee simple; whereas, in the 
will proved in the probate court, the shares of the daughters are 
given to them for life, with remainder to their descendants. 
And as to this alteration, Mr. Simmons testifies that he does not 
distinctly remember that it was made by the direction of the 
testator, though he had no doubt that it was. 

Upon such doubtful evidence, the court cannot feel justified 
in confirming the decree of the judge of probate establishing 
this will. ‘To authorize the probate of a lost will, by parol 
proof of its contents, depending on the recollection of witnesses, 
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the evidence must be strong, positive, and free from all doubt 
Courts are bound to consider such evidence with great caution, 
and they cannot act on probabilities. Now, as to some parts 
of this will, the witness, who testifies to its alleged contents, 
will not swear positively ; and this we consider an insuperable 
objection to the probate of the whole will. It is not such a will 
as may be proved in part and disproved in part. The testa- 
tor undertook to make a distribution of his estate, in certain 
shares, between his wife and children ; and, unless the whole 
can be proved, his intention will not be effectuated, and there- 
fore no part of the will can be established.* 
Decree reversed. 
B. R. Curtis & Clarke, for the appellants. 
C. G. Loring & Goodrich, for the appellee. 


Isaran Atkins & another vs. Justin Spear. 


An assignment of property, which is declared, by the second section of the United 
States bankrupt act of 1841, to be void, and a fraud upon that act, is void as against 
those persons only who claim by virtue of proceedings under that act. 

While the United States bankrupt act of 1841 was in force, and the insolvent laws of this 
State suspended, A., an insolvent debtor, made a deed of assignment of his property in 
trust for all his creditors who should execute said deed and thereby release their de- 
mands: By the terms of this deed, $200 were reserved for A.’s benefit; and he paid 
money to one of his creditors, to induce him to execute the deed: After the deed was 
executed by most of his creditors, a creditor who had not executed it sued A., who paid 
his demand in full: After the repeal of said bankrupt act, A. took the benefit of the in- 


* A similar decision was made at Boston, January 23d 1845, in a case 
pending in the county of Bristol, namely, 


Naruan Durrere & others vs. Matraew C. Durree. 

Tus was an appeal from a decree of the judge of probate, refusing to ap 
prove and allow the last will of Bradford Durfee. 

It appeared that said Bradford executed a will, which had been destroyed 
by the great fire in Fall River, in July 1843. The scrivener who wrote the 
will, and was present when it was executed, exhibited a paper, which he 
stated to be a copy, so far as he could recollect, of the original. But, as he 
could not swear positively that every provision of the original was contained 
in the copy, the court ordered the decree to be affirmed. 

Coffin & Holmes, for the appellants. 

°. H. Warren § Eliot, for the appellee. 
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solvent laws of this State, and was discharged, under their proyisions, in due form: He 
did not include, in his schedule of property and list of creditors, the property conveyed 
by the deed aforesaid, nor the names of those who executed that deed: After A. was 
discharged under the insolvent laws, an action was brought against him, on a demand 
due when he made said deed of assignment, by a creditor who did not execute that 
deed ; and A. relied, in defence, on his last discharge. Held, that A.’s proceedings 
aforesaid, before he took the benefit of the insolvent laws, did not invalidate his dis- 
charge under those Jaws, and that the action was barred by that discharge. 


Assumpsit for goods sold and delivered before the 10th of 
July 1842. Writ dated March 20th 1843. ‘Trial at the last 
December term of the court of common pleas, before Merrick, 
J. who reported the case as follows: 

“The defendant pleaded the general issue, and filed a speci- 
fication of defence, that on the 6th of May 1843, he received a 
discharge from the debt declared on by the plaintiffs, and of 
other his debts, under the hand and seal of the judge of probate 
for this county, by virtue of the provisions of St. 1838, c. 163. 

* On the trial the defendant admitted that, in July 1842, he 
was indebted to the plaintiffs, as was alleged in their writ; and 
he produced and relied on a discharge, under the insolvent act, 
(St. 1838, c. 163,) dated May 6th 1843. The plaintiffs then 
offered evidence showing that the defendant, on the 7th 
of November 1842, by his deed of assignment, not made con- 
formably to the provisions of any statute, conveyed all his 
estate and property (except his household furniture, family pro- 
visions and clothing) to two of his creditors, for the benefit of 
themselves and all his other creditors, upon the following trusts: 
That the said assignees, after converting said estate and prop- 
erty into money, should, in the first place, reimburse themselves 
for all the charges and expenses of the trust; in the second 
place, pay to the said Spear the sum of $200 in such notes or 
accounts as he might select from certain notes and accounts 
forming part of said assigned property ; and in the third place, 
apply the residue of the trust moneys towards payment and 
satisfaction of the several debts and sums of money due to such 
creditors of the said Spear, as became parties to said deed of 
assignment, in equal proportions, and without any preference or 
priority of payment: In consideration whereof, the creditors 
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who became parties to said deed released and discharged the 
said Spear from all debts due from him to them. | 

“The plaintiffs then introduced evidence (the defendant ob- 
jecting) tending to show that the defendant, about the Ist of 
January 1843, gave to Henry Souther, one of his creditors 
before the said assignment, a promissory note, made by one 
Simpson, for about $23, and also about $2 in money, as an 
inducement for said Souther to become a party to said deed of 
assignment. It appeared that said note was one of those which 
formed a part of the property and effects assigned by the de- 
fendant, as aforesaid, and that it was one of those which the 
defendant selected and took, under the provisions of said deed 
of assignment, which allowed him the sum of $200 in notes 
and accounts; that the defendant acted in this matter, as he did, 
by and in pursuance of the advice of the said assignees ; that the 
$200 in notes and accounts were paid to the defendant, by the 
assignees, in three instalments, the last of which was about the 
Ist of January 1843 ; that the furniture, provisions and clothing, 
estimated by the assignees to be worth about $50, and the 
said $200 in notes and accounts, were reserved and paid to 
the defendant, at the instance of the assignees and certain other 
principal creditors of the defendant ; that, with the aforemen- 
tioned exceptions, the defendant gave upall his property to said 
assignees ; that the defendant was deeply insolvent at that time, 
his debts amounting to about $7000, and his property assigned 
not exceeding $1000. 

“ The plaintiffs further proved that, on the 26th of November 
1842, James Gibson, a creditor of the defendant, commenced 
an action against him, and summoned James Williams as his 
trustee; and that, on the 19th of December following, said 
Williams, being indebted to the defendant, paid to him about 
$25, and that the defendant, at the same time, settled said suit 
of Gibson, by paying him about the same sum. 

“The plaintiffs also produced and offered in evidence a copy 
of the schedule of the defendant, made by him at the first 
meeting of his creditors under his application for the benefit of 
St. 1838, c. 163, exhibiting his estate, property and eflects, and 
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a list of his creditors ; in which schedule no mention was made 
of his interest in the property held by said assignees, as no per- 
sons who had become parties to said deed of assignment were 
named as creditors. 

“No objection was made by the plaintiffs to the regularity of 
the proceedings under the defendant’s application for the benefit 
of act aforesaid. 

“The court ruled, and instructed the jury, that the said facts, 
proved and offered in evidence, didnot invalidate the defendant’s 
said discharge; and thereupon a verdict was returned for the 
defendant. The plaintiffs alleged exceptions to said ruling and 
instruction.” 

W. S. Morton, for the plaintiffs. The United States bank- 
rupt act of 1841 was in force, when the defendant made his 
deed of assignment ; and while that was in force, the defend- 
ant, being insolvent, could not make a valid assignment for the 
benefit of his creditors. Such assignment was in fraud of that 
act. Alderson v. Temple, 4 Bur. 2235. Locke v. Winning, 3 
Mass. 325. Nunn v. Wilsmore, 8 'T. R. 528. Ingliss v. Grant, 
6 T. R. 530. Harrison v. Sterry, 5 Cranch, 289. Halsey v 
Whitney, 4 Mason, 210. Lippincott v. Barker, 2 Binn. 174. 
U. States v. King, Wallace, 21. Dennett v. Mitchell, 6 Law 
Reporter, 18. 

The defendant’s discharge under St. 1838, c. 163, was void , 
first, because he did not give up all his property ; and secondly, 
because he made a preference, by paying one debt in full, and 
gave another creditor $25, as an inducement to become a 
party to the assignment. See Sievers v. Boswell, 4 Scott N 
R. 165, and 3 Man. & Grang. 524. 

Clarke & Gourgas, for the defendant. The assignment was 
not in fraud of the bankrupt law, within the meaning of the 
second section thereof, and cannot invalidate the discharge un- 
der the insolvent law, because it was not made “ in contemplation 
of bankruptcy.” See Morgan v. Brundrett,5 Barn. & Adolph. 
296, 297. Matter of Pearce, 6 Law Reporter, 266. Arnold 
v. Maynard, 2 Story R. 349. Nor was any preference made 
in the assignment. See Grant’s case, & Holmes’s case, 5 Law 
Reporter, 11, 361. 

VOL. VIII. 42 
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But if the assignment were in fraud of the United States 
bankrupt act, the only remedy is in a court of bankruptcy, under 
that act. ? 

The assignment is not void, as a fraud upon the insolvent law 
of 1838, and does not invalidate the defendant’s discharge under 
that law. That law was suspended, by St. 1842, c. 71, when the 
assignment was made, and remained suspended till the bank- 
rupt act was no longer in force, viz. till March 3d 1843. The 
defendant, therefore, could not have made the assignment in 
contemplation of insolvency under the insolvent law. Gorham 
v. Stearns, 1 Met. 366. Davis v. Reynolds, 10 Johns. 442. 

The payment to Souther did not vitiate the assignment. It 
was paid, by advice of the assignees, out of the funds of the 
other creditors. And Souther’s signature was not necessary to 
the validity of the assignment. The payment to Gibson (for 
aught that appears) was of a debt incurred after the assign- 
ment; and the money paid to the defendant by Williams may 
have been on a note taken by the defendant under the provis- 
ions of the assignment. 

The plaintiffs must make out their case, by showing that the 
defendant’s discharge is void for causes mentioned in St. 1838, 
c. 163, and 1841, c. 124. This they have failed to do. 

Dewey, J. The defendant relies upon a discharge under the 
insolvent laws of this Commonwealth, as a defence to the pres- 
ent action. This discharge is in form correct ; and the demand 
of the plaintiffs was proveable under the proceedings in insol- 
vency, and was such as would be barred by a discharge properly 
obtained. But it is contended that this discharge cannot avail 
the defendant, by reason of certain illegal and fraudulent acts of 
his, in relation to his property. Of these acts, the first and prin- 
cipal one brought to our notice is the conveyance of his prop- 
erty, on the 7th of November 1842, to certain persons, in trust 
for his creditors, but containing reservations, and securing a 
beneficial interest for himself. 

Much argument and many authorities were introduced to 
establish the position, that this conveyance was in fraud of the 
United States bankrupt law of 1841, $2. But, in the view we 
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take of the matter, that question is not important here, and can- 
not effect the decision of the case. The defendant has not, in 
his specification of matter in bar of this action, mentioned any 
proceedings in bankruptcy, nor relied upon any certificate of 
discharge under the bankrupt law. If this conveyance of his 
property was in violation of the provisions of the bankrupt law, 
the consequences of such violation would have attached to the 
defendant, if he had come under the operation of that law ; 
but until, either by his voluntary application for its benefits, or 
by proceedings at the instance of his creditors, he became 
amenable to the jurisdiction of the courts of the United States, 
as a bankrupt, no importance attaches to the question whether 
this conveyance might have been in violation of the bankrupt law. 
Dodge v. Sheldon, 6 Hill, 9. Nor is it of any consequence to 
consider, whether this conveyance might have been avoided by 
an attachment and levy of execution by any of his creditors. 
Apparently, it might have been, upon the ground of a direct 
reservation of $200 of the conveyed property to his own use 
and benefit. But the inquiry here is of a different character ; 
and the only ground, upon which the validity of this discharge 
is to be considered, is‘in reference to the insolvent law of 1838 
c. 163, and the acts supplementary thereto, in force at the time 
_ when this discharge was granted. The proceedings before the 
judge of probate were under those statutes ; and if, by force and 
effect of those statutes, the discharge is valid, that is all that is 
necessary to be shown to maintain the defence. 

The bankrupt law had been repealed, and no proceedings 
were had against the defendant under that law. Upon the 
repeal of that law, the insolvent law of Massachusetts was re- 
vived, and, with its revival, all the limitations and restrictions 
upon the right to a discharge revived, although the acts had oc- 
curred during its suspension. If, therefore, the alleged acts of 
the defendant are within the cases specified in the insolvent law 
of 1838, c. 163, or the supplementary acts, in force on the 6th 
of May 1843, as avoiding a discharge, then they will have the 
effect contended for by the plaintiffs, but not otherwise. 

We have looked at these grounds of avoidance of the dis- 
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charge, as arising under these statutes, and are of opinion that 
they cannot avail the plaintiffs. | 

1. As to the conveyance or assignment of property, executed 
on the 7th of November 1842. ‘This was not a conveyance 
creating a preference, or priority among creditors ; for the prop- 
erty was to be applied to the payment of the debts pro rata. 
2. The delivery of property and money to Souther, to induce 
him to become a party to the assignment, violated no duty pre- 
scribed by these statutes. 3. If the defendant’s omission to re- 
turn, in his schedule of property, his interest in the property con- 
veyed to the assignees on the 7th of November 1842, is a valid 
objection, it must be so under $10 of St. 1838, c. 163. To 
render it availing under that statute, the concealment of this 
property, or omission to include it in the schedule. must have 
been a‘fraudulent concealment or omission; but no such case of 
fraud was proposed to be shown. 4. The payment of money to 
Gibson, one of his creditors, on the 26th of November 1842, 
was not, under the circumstances stated and relied upon, a pay- 
ment by the defendant with a view of giving a preference, that 
should operate to vacate his discharge. 

Upon the whole matter, the court are of opinion that the rul- 
ing of the court of common pleas was right; and judgment 
will be entered on the verdict for the defendant. 


— 


Ezra Penniman vs. Wittiam Cote & another. 


The provision in the insolvent laws, that a debtor’s conveyance of his property, in con- 
templation of insolvency, with intent to give a preference to any creditor, shall be 
void as to his other creditors, and that his assignees may recover the property so con- 
veyed, or the value thereof, from the creditor so preferred, for the benefit of the other 
creditors, has not so altered the common Jaw respecting fraudulent conveyances, as 
to render such conveyance void as to an attaching creditor. 

The twenty four hours which, by Rev. Sts. c. 97, §5, must elapse, after the entry of a 
judgment, before an execution can be issued thereon, are hours exclusive of the 
Lord’s day ; and if an execution be sooner issued and levied, the levy is void. 


Writ or entry, dated February 5th 1844, to recover two 
parcels of land in Braintree. Trial before the chief justice, 
whose report thereof was as follows: 
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Both parties claimed the land under Samuel L. Holbrook, 
and admitted that he once owned it, and conveyed it to his 
father, Joseph Holbrook, by deed dated January 16th 1843. 
The demandant’s title was derived thus: On Monday, the 
Ist of May 1843, in the forenoon, proceedings in insolvency 
were instituted against said Samuel L., in pursuance of which 
N. L. White was appointed assignee, and the property of the 
debtor was conveyed to him, by the judge of probate, in the 
usual form. He demanded the land in question, as land con- 
veyed by the debtor, within six months before the insolvency, 
by way of preference ; whereupon, the said Joseph Holbrook, 
by deed of release and quitclaim, dated December 16th 1843, 
transferred all his title in the estate to the said White, as 
assignee, in the manner and upon the conditions hereinafter 
mentioned; and said White, as such assignee, on the same day, 
conveyed said land to the demandant. 

The first publication of notice of the proceedings in said 
insolvency, under St. 1838, c. 163, was made on the Ist of 
May 1843, in the Mercantile Journal, printed in Boston, which 
is called an evening paper, and is usually issued about 2 o’clock 
P. M. each day. 

The title of the tenants was derived as follows: They com- 
menced an action, in February 1843, against the said Samuel 
L. Holbrook, on a debt existing prior to his said conveyance to 
his father, and, treating that conveyance as void against cred- 
itors, attached it on mesne process. ‘They recovered judgment, 
at the succeeding April term of the court of common pleas, and 
sued out an execution on the Ist of May following; and at 
7 o'clock A. M. on that day, Jevied it on the land in question, 
as the property of the said Samuel L. Holbrook. 

The demandant insisted that the tenants, in order to put their 
claim on the ground taken by them, must prove that said con- 
veyance to Joseph Holbrook was not only void under St. 1838, 
c. 163, as against the assignee, but that it was made without 
consideration, or was otherwise fraudulent, at common law, as 
against creditors. Whereupon, it was ruled, that by St. 1838 
c. 163, modified and extended by St. 1841, c. 124, a deed may 

42 * 
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be void, under those statutes, in favor of the assignee and cred 
itors, as a conveyance made by way of preference, although not 
void at common law ; and that these statutes do not so change 
the common law as to avoid such conveyance in favor of an 
attaching creditor; and therefore, that in order to enable the 
tenants to hold under their said levy, they must prove that the 
conveyance from Samuel L. Holbrook to his father was made to — 
delay, dereat or defraud creditors. The tenants admitted that 
they had no evidence to that effect, and disclaimed the right of 
placing their title on that ground. But they contended, that if 
the said conveyance was void as against the assignee and cred- 
itors under the insolvent laws, it was also void as against an 
attaching creditor; that it had, in effect, been avoided by the 
assignee and the release from Joseph Holbrook; and that, as 
they (the tenants) were first in time, they had the better title. 
In reference to this, the demandant admitted that the assignee 
denied the validity, as against him and the creditors, of the deed 
to Joseph Holbrook, and insisted that the deed was void, against 
them, under the insolvent Jaws, and commenced a suit against 
Joseph Holbrook;-to recover the land; that said Joseph so far 
yielded to the assignee’s claim, as to agree to execute a quitclaim 
deed to him, on condition that he should be allowed to come 
in and prove his claims as a creditor of Samuel L., and that the 
creditors would consent to the discharge of said Samuel L.; 
and that, in pursuance of said agreement, the said Joseph exe- 
cuted a quitclaim deed, as above stated ; and that the assignee 
discontinued his aforesaid suit. 

Supposing the tenants’ title to be otherwise good, the de- 
mandant took exception to their said levy; namely, that their 
execution was issued too soon, and that the levy was com- 
menced before the execution could, by law, be issued, that is, 
within twenty four hours after the rendition of their judgment. 
And as to this point, it was agreed by the parties, that said 
judgment was rendered, in pursuance of the general order of 
the court of common pleas, at the end of the term; that the 
court rose on Saturday, the 29th of April, in the forenoon ; and 
that said execution issued immediately after 12 o’clock of the fol- 
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lowing Sunday night, being at the earliest part of Monday, 
May Ist. It was also agreed, that it has been the usage of the 
clerk of the court to issue executions without excepting Sunday 
in computing the twenty four hours. 

A verdict was taken for the demandant, subject to the opin- 
ion of the whole court upon the questions of law in the case. 

Clarke & Kingsbury, for the tenants. 

Wilkinson & White, for the demandant. 

Houszarp, J. By the common law, fraudulent conveyances 
could only be avoided by him who had a prior right or title. 
But by St. 13 Eliz. c.5, conveyances made by a debtor, whereby 
his creditors were delayed, hindered or defrauded, were declared 
to be void as against creditors. And by St. 27 Eliz. c. 4, the 
same provision was extended so as to include and protect sub- 
sequent bond fide purchasers; and with a further provision to 
set aside voluntary conveyances in favor of subsequent purcha- 
sers for a valuable consideration. 

These statutes have been the subject of very frequent con- 
struction both in England and in this country ; and the law is 
now settled, that a deed given by a debtor to his creditor, with- 
out collusion between them, in payment of a just debt, is not a 
conveyance voidable by the statutes against fraudulent convey- 
ances. Prior, then, to the statute of 1838, c. 163, a deed made 
by a person in this Commonwealth, in failing circumstances, 
to a creditor, in payment of a just debt, though a preference 
was thereby given, could not be avoided by other creditors, 
either by the common law, or by force of the statutes of Eliz- 
abeth, as a deed made to hinder, delay or defraud creditors. 
And in England, such conveyances were affected only by the 
statutes of bankruptcy. 

But, by St. 1838, c. 163, $ 10, a sale or transfer of any part 
of his estate by a debtor, in contemplation of insolvency, to a 
creditor, with a view of giving him a preference, is to be held 
void as against his other creditors, in like manner and to the 
same effect as deeds made to hinder, delay or defraud creditors. 
And the assignees may recover from the creditor such estate, so 
transferred to him, or the value thereof, for the use of the other 
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creditors. This provision is extended by St. 1841, c. 124, $3, 
to such conveyances, by way of preference, which are made 
within six months before the filing of the petition by or against 
the debtor. 

The object of thus enlarging the rights of the general cred- 
itors is, to give greater efficiency to the system of insolvency 
thus enacted. As it regards the debtor, it is intended to take 
away the motive for giving preferences; and in respect to the 
creditors, it is designed to give each a proportional share of the 
debtor’s estate ; and thus, by guarding against inequality and 
fraud, to secure to the debtor his discharge. 

It is argued, however, that when a conveyance is avoided, on 
account of such preference, in favor of the general creditors, 
an individual creditor, who may have attached the property of 
the debtor and levied upon it, is as well let in, to take advan- 
tage of the conveyance thus avoided, as those are who claim 
under the statute assignment, and that, if the levy precedes the 
process under the statute, his title under the levy shall be estab- 
lished. But we are of opinion, that this provision is created 
expressly for the benefit of those creditors who come in under 
the commission, and prove their debts; to secure which, the 
right is conferred upon the assignees to sue for and recover the 
property for their use. The words of the statute avoiding con- 
veyances made in contemplation of insolvency are, indeed, gen- 
eral; but they are to be construed in connexion with, and are 
limited by, the subject to which they relate. The provisions of 
the statute are made for the benefit of those who come in under 
it to share the effects of the insolvent equally, and are not to be 
extended to him who refuses to come in under the commission, 
and yet would avail himself of the terms of the act to secure his 
whole debt. To enable such a person to hold an estate so 
levied upon, he must go further, and prove that the conveyance 
was made with the design, not of giving a preference merely, 
but of delaying, hindering or defrauding creditors, and, as such, 
may be avoided by a creditor, without reference to the statutes 
respecting insolvency, and precisely as he might have done if 
thev had never existed. 
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In this case, the tenants do neither prove nor aver that the 
conveyance to Joseph Holbrook, in January 1843, prior to they 
attachment, was made to delay, hinder or defraud creditors, nor 
that it was not for a valuable consideration. They rely merely 
on the fact that the conveyance was voidable by force of the 
statutes of insolvency under which the debtor’s property has 
been assigned by force of a commission against him, and to 
which they have not become parties. 

Another objection is also raised against the tenants’ title, 
namely, that the writ of execution, by virtue of which they 
made the levy on the estate now demanded, was sued out within 
twenty four hours after the rendition of judgment. The facts 
appear to be, that judgment in favor of the tenants was ren- 
dered, under the general order of the court, at the end of the 
term, on Saturday forenoon, the 29th of April, and that the exe- 
cution issued immediately after 12 o’clock on Sunday night; so 
that, if Sunday is excluded in the computation of the twenty 
four hours, the execution was delivered too soon, and the levy 
cannot be supported. 

This is a point of practical importance, which does not appear 
to have received a judicial decision. _ The question to be settled 
is, how the time is to be computed; and in doing this, it will 
be necessary to consider the object of the framers of the law, in 
prohibiting the issuing of executions until twenty four hours 
have expired after the rendition of judgment. 

This case, as to the computation of time, falls within the 
reasoning of the court in Thayer v. Felt, 4 Pick. 354, which 
case depended on the construction to be given to a clause in 
the statute authorizing the sale on execution of equities of re- 
demption ; which clause permits the officer to adjourn the sale, 
not exceeding three days. The sheriff, in that case, adjourned 
the sale four days, and the case turned upon the regularity of 
the adjournment. One of the three days was Sunday, and the 
question was, whether it ought to be reckoned as one of the 
enumerated days referred to in the statute. The case there 
principally relied upon, as supporting the objection to the regu- 
larity of the sale, was Alderman v. Phelps, 15 Mass. 225, in 
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which it was held that the thirty days after judgment, during 
which the property attached is subject to the judgment cred- 
itor’s lien, includes the Sundays in the enumeration, although 
the last day should fall on Sunday, and consequently, that a levy 
on the Monday following would not save the hen created by 
the attachment. But the court, in giving their opinion in 
Thayer v. Felt, say, it does not follow that the same construc- 
tion is to be given to a statute wherein the time limited is less 
than a week, and which, therefore, may or may not inelude 
Sunday ; that if Sunday was included in the adjournment, then 
as to sales adjourned in the latter part of the week, only two 
days would in fact be allowed, as the sale could not lawfully 
take place on Sunday ; that it would be very clear, if the ad- 
journment should be from day to day, it would be good when 
made from Saturday to Monday; and that the statute must 
receive a reasonable construction, and that its design was to 
give three business days of the week, in order to make due 
preparation for the adjourned sale. | 

As to the case at bar, the language of the Rev. Sts. c. 97, 
$5, is very precise. ‘‘ No execution shall be issued within 
twenty four hours after the entry of the judgment.” The words 
are not, within a day, and thus giving room for a question what 
space of time was to be included in the word day; but they are, 
specifically, twenty four hours ; and the same language has been 
used in our statutes for the past one hundred and fifty years. 
The object of the provision we take to be this; to give a judg- 
ment debtor opportunity to examine into the correctness of the 
judgment, the accuracy of the calculation, where a computation 
is to be made, and to ascertain if the costs are properly taxed. 
To perform all or either of these things satisfactorily, and with 
the aid of his attorney, a juridical or lay day is necessary, in 
which the clerk may be resorted to, or an appeal made to the 
court, if in session, or to a judge at chambers. The time is 
given for the benefit of the judgment debtor ; and the statute is 
to receive such a construction as will make the hours available te 
him as lawful business time, in which he can attend at the prop- 
er place and see the proper persons, to enable him to ascertain 
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that the judgment is correct, before execution goes forth against 
him. ‘The reasons, which influenced the court in Thayer v 
Felt, apply in all their force here. 

The laws for the proper observance of the Lord’s day have 
ever been enforced in this Commonwealth, for the purpose of 
promoting the happiness of the community; and among other 
provisions are these; that no civil process shall be served o 
executed on that day; that no person shall do any manner of 
labor, business or work, except only works of necessity and 
charity, nor travel, except from necessity or charity. Rev. Sts. 
c. 50. It is very clear, therefore, from these provisions, that no 
clerk is in the acceptable discharge of his duty, who is engaged 
in filling writs of execution on the Lord’s day. And it is 
equally clear, that he*cannot be compelled to do it, from any 
supposed necessity. And yet, if the creditor is entitled, as mat- 
ter of right, to his execution, in twenty four hours after judg- 
ment rendered, and the hours of Sunday are not excluded in 
the calculation, he may be compelled to be employed during 
those hours, when the court has adjourned on Saturday. It 
follows from this, therefore, as well as for the other reasons 
stated, that no creditor has a right to demand from the clerk 
the performance of this service on the Lord’s day. It is strictly 
dies non juridicus, and the clerk is not required to be in his 
office. The law does not call for the observance of incompat- 
ible duties. It does not say that one of its officers shall labor 
in his office on the Lord’s day, and at the same time pronounce 
such labor a violation of the law. The Lord’s day is a day set 
apart from other days, and is to be kept, not in form merely, but | 
in spirit ; and the due and faithful observance of it is essential to 
the welfare of our favored Commonwealth. Feeling this to be 
true, we are not called upon to lessen the force of the statute 
for its observance, by any loose construction of any provisions 
of other statutes which bear upon it. 

Upon both the points raised in this case, we are of opinion 
that the title of the tenants cannot be sustained, and that the 
demandant is entitled to c 

Judgment on the verdict. 
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Presipent, Direcrors, &c. or THE Union Bank or Wey 
MOUTH AND BRAINTREE vs. TiLtLbEY WHULLIs. 


A. made a note payable to B. or order: C. put his name, in blank, on the back of 
the note, and B. put his name, in blank, under C.’s name: A. presented the note, 
in this condition, toa bank, which discounted it for him: On failure of A. to pay 
it, the bank gave notice to B. and C. of the non-payment, but did not present the 
note to C. for payment. Held, in a suit by the bank, against B., as indorser, that 
it was to be presumed that C. put his name on the note at the time when A. 
signed it; that he was therefore an original promisor; and that B. was discharged 
by the omission of the bank to present the note to C. for payment. 

When there are several makers of a promissory note, who are not partners, an in- 
dorsee cannot recover of an indorser, without first presenting the note for pay- 
ment to all the makers, and giving notice to the indorser of their failure to pay. 


Assumpsir by the indorsees against the indorser of a promis- 
sory note of the following tenor: ‘ August 8th 1843. For 
value received, I promise Tilley Willis, to pay him, or order, 
$350, in four months from date. 'T. D. Thompson.” On 
the back was the name of B. L. Mirick & Co., and under that 
name was the name of the defendant, both indorsements being 
in blank. 

At the trial before the chief justice, the plaintiffs’ cashier tes- 
tified that they discounted the note fer Thompson, and that, 
when it was discounted, the names stood on the note as they 
now do. There was no evidence that the note was presented 
to Mirick & Co. for payment; but there was evidence tending 
to show that notice of dishonor was given to them, as indorsers, 
as well as to the defendant. 

The defendant contended that Mirick & Co. were to be con- 
sidered as joint, or joint and several, promisors, and that the 
defendant was not responsible as indorser, without proof of pre- 
sentment to them for payment. But it was ruled that they were 
not to be so considered as promisors, as that presentment of the 
note to them, and demand of payment of them, were necessary 
to charge the defendant. A verdict was returned for the plain- 
tiffs, which is to be set aside, and a new trial granted, if the 
ruling was incorrect. 

Clarke & Kingsbury, for the defendant. 

White, for the plaintiffs, 
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The opinion of the court was delivered at October term 1845. 

Hussarp, J. It is admitted that the note was not presented 
for payment to Mirick & Co.; and the question is, whether the 
omission to do it discharges the indorser. 

If the subject now brought before us were a new one, we 
should hesitate in giving countenance to such an irregularity, as 
to hold that any person whose name is written on the back of a 
note should be chargeable as a promisor. We should say, that 
a name written on the paper, which name was not that of the 
payee, nor following his name on his having indorsed it, was 
either of no validity to bind such individual, because the con- 
tract intended to be entered into, if any, was incomplete or 
within the statute of frauds; or that he should be treated, by 
third parties, simply as a second indorser; leaving the payee and 
himself to settle their respective liabilities, according to their own 
agreement. 

But the validity of such contracts has been so long estab- 
lished, and the course of decisions, on the whole, so uniform, 
that we have now only to apply the law, as it has been previ- 
ously settled, in order to decide the present suit. 

The first case of this description, of which any mention is 
made in the reports, is that of Sumner v. Parsons, tried before 
this court in Lincoln county, July term 1801. The facts were 
these: “Parsons wrote his name on a paper and gave it to 
John Brown, but there was no evidence of the intent, or of any 
connexion in business between them. Brown made a note on 
the other side, payable to Jesse Sumner or order, on demand, 
with interest, and signed it, and thirty days after made a partial 
payment on it. Sumner then got a writing in these words over 
the name of Parsons: ‘In consideration of the subsisting con- 
nexion between me and my son in law, John Brown, I promise 
and engage to guaranty the payment of the contents of the 
Within note, on demand.’ And he sued Parsons, declaring on the 
promise, specially stating it, and the note, but did not aver any 
demand on John Brown, or notice to Parsons. In two trials in 
the supreme judicial court, it was held that Parsons was liable, 
and that Sumner had a right to fill the indorsement so as to 
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make Parsons a common indorser of the note, with the rights 
and obligations of such, or a guarantor, warrantor or surety, 
liable in the first instance, and in all events, as a joint and sev- 
eral promisor would be.” Amer. Prec. Declarations, 113. Mr. 
Dane, who cites it in his Abridgment, Vol. 1, 416, 417, re- 
marks, that ‘this case was carried as far as any case had gone, 
and on the review the court was not unanimous; and it has 
since been questioned ;” and we have no doubt with good reason; 
for the holder of the paper, having himself set out the contract 
by the words written over the name of the defendant, should 
have been held by its terms, and the legal effect should have 
been given to the material word “ guaranty.” And in that 
view of the contract, the promise of Parsons was only to pay 
after a demand upon Brown for payment, and a refusal by him, 
and of which Parsons should have had notice. But the court 
must have construed the writing as constituting him an origi 
nal promisor, and so bound, absolutely, without notice. And in 
our apprehension, the- writing of the guaranty over the name 
of Parsons ought not to have been held as an act obligatory 
on him; but he should have been treated, if held at all, as an 
indorser of the note, and, as such, subject to the liabilities, and 
entitled to the notice, of an indorser. See Beckwith v. Angell, 
6 Connect. 325, opinion of Hosmer, C. J. 

The next case which came before the court was that of 
Josselyn v. Ames, 3 Mass. 274. By the report, it appears that 
John Ames was indebted on note to the plaintiff, who demand- 
ed security, and John offered his brother Oliver as surety, who 
was accepted. John then made a note to Oliver, not negotia- 
ble, and Oliver put his name on the back in blank. The plain- 
tiff received it and gave up his former note, and afterwards 
wrote over the defendant’s name the same words as in Swmner 
v. Parsons, with this additional clause ; “‘and in consideration of 
receiving from Elisha Josselyn a note of the said John of the 
same amount.” The court held that the plaintiff could not 
recover in that action, but might cancel the words written, and 
substitute, ‘ for value received, I undertake to pay the money 
within mentioned to Elisha Josselyn,’ and, upon such an in- 
jorsement, might maintain an action upon the facts reported. 
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In what light the court held the defendant, does not distinctly 
appear; but we presume as an original promisor, from the 
manner in which the case of Sumner v. Parsons is spoken of. 
“The guarantor in that case,” they say, “‘ was not the promisee, 
but a stranger, who warranted the payment to him. He cannot 
himself warrant toa third person payment of a note made paya 
ble to himself and not negotiable.” 

The next reported case is that of Hunt v. Adams, 5 Mass. 
358, which was assumpsit on a note given by Chaplin to Ben- 
net, under which the defendant wrote, “I acknowledge myself 
holden as surety for the payment of the demand of the above 
note. Witness my hand. Barnabas Adams.” ‘This cause 
was much considered, and the court ruled that the defendant, 
Adams, was to be charged as a promisor, and that his holding 
himself as surety did not abridge or affect the plaintiff’s rights, 
but only was evidence, as between the promisor and himself, 
that he had signed for his accommodation. Other cases between 
the same parties, on similar notes, afterwards arose, and were 
decided in the same manner. 6 Mass. 519. 

Immediately after, occurred the case of Carver v. Warren, 
5 Mass. 545. That was on a note made by one Cobb to the 
plaintiff, and on the back of which the defendant wrote his 
name; and the plaintiff filled the indorsement, and declared 
upon it as his promise. The defendant demurred to the dec- 
laration, on the ground that this was but a promise to pay the 
debt of another, and was void for want of consideration. But 
the court held that, by the pleadings, each promised to pay the 
same sum, and that the defendant’s promise did not import any 
guaranty or collateral stipulation ; and that if the defendant had 
indorsed as guarantor, and the present indorsement was filled 
up without his consent, or any authority from him, he should 
have pleaded the general issue, and on the trial he might have 
availed himself of this defence. And so the plaintiff had judg- 
ment on the demurrer. 

The case of Hemmenway v. Stone, 7 Mass. 58, followed. 
There the note ran, “I promise to pay F. M. Stone or order,” 
and was signed B. Chadwick ; and below was signed by the 
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defendant. The court held that it was a joint and several note, 
like the case of March v. Ward, Peake’s Cas. 130. See also 
Bayley on Bills, (2d Amer. ed.) 44. 

The next case was White v. Howland, 9 Mass. 314, which 
was on a note payable by one Taber to the plaintiff, and on the 
pack of it was written, “ for value received, we jointly and sev- 
erally undertake to pay the money, within mentioned, to the 
said William White. I. Coggeshall, Jr. Jno. H. Howland.” 
The court held that this undertaking was within the principle 
settled in Hunt v. Adams, and was the same as if the party had 
signed his name on the face of it; and that he was well charged 
as a several original promisor. 

The case of Moies v. Bird, 11 Mass. 436, which succeeded, 
is substantially like the present. A note was made to the plain- 
tiff, and signed by Benjamin Bird, and the defendant signed his 
name in blank on the back of the note. The court say, the 
defendant “leaves it to the holder of the note to write any 
thing over his name which might be considered not to be incon- 
sistent with the nature of the transaction. The holder chooses 
to consider him as a surety, binding himself originally with the 
principal ; and we think he has a right so todo. If he wasa 
surety, then he may be sued as an original promisor.” 

In the case of Baker v. Briggs, 8 Pick. 130, which was an 
action to recover the amount of a promissory note made by one 
Ryan to the plaintiff, the name of the defendant, Briggs, was 
written on the back of it, and the court say that, according to 
several decisions, it was right to declare against him as prom- 
isor, though he stood in the relation of surety to Ryan, who 
signed the note-on the face of it. 

The case of Chaffee v. Jones, 19 Pick. 260, was assumpsit 
ona note signed by Israel A. Jones, as principal, and Eber 
Jones and EK. Owen & Sons, as sureties, by which they jointly 
and severally promised to pay the president, &c. of the Housa- 
tonic Bank, or their order; and the plaintiff put his name on 
the back of the note, in blank. The plaintiff was called upon, 
after the neglect of the makers, and he paid it to the bank. 
The court held that where one, not a promisor, nor indorser 
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puts his name on a note, meaning to make himself liable with 
the promisor, he is to be regarded asa joint promisor and surety. 
He is not liable as indorser, for the note is not negotiated, nor 
a title made to it, through his indorsement; nor as guarantor, 
there being no distinct consideration ; but he means to give se- 
curity and validity to the note by his credit and promise, and it 
is immaterial, for this purpose, on what part of the note he 
places his name. So in Austin v. Boyd, 24 Pick. 64,’ where 
the defendant’s name was, in like manner, on the note, it was 
held that the party, by thus putting his name on the back, 
makes himself an original promisor. He intends by it to give 
credit to the note. 

The case of Samson v. Thornton, 3 Met. 275, was assump- 
sit ona note made by Benjamin Russell to the plaintiff, and 
was indorsed by the defendant, Thornton ; and the declaration 
charged him as an original promisor. The court there ruled 
that the defendant, not being the payee of the note, must be 
held to stand in the character of an original joint promisor and 
surety. 

The case of Richardson v. Lincoln, 5 Met. 201, is of the 
same type. ‘There the court held that the defendant, not being 
payee, but having put his name, in blank, on the note, must be 
considered as an original promisor and surety, if he put it on 
simultaneously with the promisor, as an original contractor. See 
also Sumner v. Gay, 4 Pick. 311. 

The same questions have arisen in New York, in various 
cases, and have been decided in a similar manner. They will 
be found cited in Story on Notes, $$ 59, 472-480, where the 
subject is fully discussed, and the authorities examined. 

To hold the party, however, as promisor, where the name 
alone is written, it must appear that he made the promise at the. 
time when the note itself was made; otherwise, he may either 
not be chargeable at all, or be chargeable as surety or guarantor, 
according to the facts proved. Carver v. Warren, 5 Mass. 545. 
Tenney v. Prince, 4 Pick. 385. Baker v. Briggs, 8 Pick. 130 
Oxford Bank v. Haynes, 8 Pick. 423. Story on Notes, $$ 473, 
474. Beckwith v. Angell, 6 Connect. 315. But that the 
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promise was made at the same time with the note, is a fact 
which is to be presumed when the note is in the hands of a 
bond fide holder, and nothing is shown to the contrary. And 
in the present case, the note was offered to the plaintiffs for dis- 
count, by the maker himself, with the names of Mirick & Co. 
and Willis on the back of it; showing it, therefore, to have 
been an original undertaking on their part. 

It was contended, in the argument, that Mirick & Co. were 
merely sureties, and that the plaintiffs had a right to treat them 
as such, and therefore were not bound to demand payment of 
them as makers, as a necessary step to enable them to charge 
the. indorser; the relation of promisor, surety and guarantor, 
being distinct. There is, unquestionably, a distinction between 
these several undertakings; and always so in regard to a mere 
guarantor. But as to the subsisting relations between a princi- 
pal and surety, they rarely affect the contract between the cred- 
itor and surety. A man may be equally a surety and an origi- 
nal promisor; as where the promise is, I, A. B., as principal, 
and I, C. D., as surety, promise to pay; or where the party 
signs, and adds to his name the word surety. This does not 
make him less a promisor. It only defines the relation between 
him and his co-promisor; and as promisor, the necessity of a 
presentment to him is not dispensed with, if the intention of the 
holder of the note is to charge the indorser. It is not for the 
holder to choose in what character he will consider the party 
who has put his name on the note; but he must treat him as 
sustaining that legal relation which the facts establish. If he 
put his name on the note at the time it was made, like the case 
at bar, he is a promisor ; if after the making of the paper, he is 
a surety or a guarantor, according to the agreement upon which 
he gives his signature. The fixing of the relation of the party, 
when he enters into the contract, is necessary for the protection 
of holders, and for guarding the rights of indorsers, whose liabil- 
ity is conditional. Ifit were held otherwise, I do not well see how 
such contracts could be supported against the objection of being 
void as within the statute of frauds. And, as it is, I consider 
these engagements rather as exceptions to the statute, than in 
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any other light, and as growing out of, or rather engrafted upon, 
the law merchant applicable to regularly drawn bills of exchange 
and promissory notes. 

Upon this view of the law, as drawn from the various cases, 
we consider Mirick & Co. to have been joint and several prom- 
isors with Thompson, and liable in like manner with him. 

The demand, in this case, was made on Thompson, the 
signer of the note, and notice was given to Mirick & Co. and 
to Willis, as indorsers ; and it is now contended, by the plaintiffs, 
that if it should be held that Mirick & Co. are joint and-sev- 
eral promisors with Thompson, and not indorsers, then the de- 
mand on Thompson is, in law, a demand on them also; and 
such demand being proved, that the indorser, on due notice, 
will be bound. 

The precise question here presented, we believe, has not been 
decided in any reported case. If the joint and several promisors 
are to be considered in the light of partners, then a notice to 
one must be esteemed a notice to all, as partners are but one 
person in legal contemplation; each partner, acting in such 
capacity, being not only capable of performing what the whole 
can do, and of receiving that which belongs to all, but by such 
acts necessarily binding all the partners. It follows, therefore, 
as an incident to such joint relations, that all the partners are 
affected by the knowledge of one. But in respect to mere joint 
and several promisors on a note, there is not such absolute com- 
munity of interest between them, nor such necessary connexion 
with each other, as to constitute them partners. The relation-' 
ship is confined to the present specific liability of a joint and 
several promise, and which cannot be extended by the act of 
one, so that his conduct shall necessarily bind the other. As 
between themselves, one promisor may be a mere surety, and 
the othe: the debtor; one surety may have received security for 
lending his name, the other not. Or, if there are three joint 
and several promisors, two may be sureties, and the, other the 
principal debtor, although the fact may not appear on the note. 

As the incidents, then, of a partnership do not attach to such 
a limited joint liability, there being neither a community of 
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interests, nor joint participation of profit and loss, the fact of 
knowledge on the part of the whole, from the actual knowledge 
of one, does not follow as a presumption of law ; and a demand 
upon one is not therefore, in law, a demand upon the whole. If, 
then, the bringing home of knowledge to each, or proof of a 
demand upon each, is a fact necessary to be proved, in order to 
bind third persons, then such knowledge, or such demand on 
each, must be proved as any other fact. 

A case arose in Connecticut, upon a note payable to two 
jointly, and by them indorsed in their individual names. One 
ground of defence was want of notice of non-payment; and 
notice was proved to have been given to one only. The court 
held, after a careful consideration of the case, that a notice to 
one laid no foundation for an action against both, as each payee 
must indorse it, in order to transfer the title. Shepard v. Haw- 
ley, 1 Connect. 367.* This case, we think, involves and settles 
a principle similar to the one arising in the case at bar. And 
the supreme court of the State of New York strongly incline to 
a like view of the law, in a case (5 Hill, 234,) where it was not 
necessary to decide the point. And Judge Story, who carefully 
considers the subject, in his work on notes, is of the same opin- 
ion. Story on Notes, $$ 239, 255. 

To apply the law to the facts as proved in the case before us : 
Thompson and Mirick & Co. stand in the relation of joint and 
several promisors. Payment of the note was demanded of 
Thompson, but not of Mirick & Co. The defendant is an 
indorser, liable only upon legal notice of a demand upon the 
promisors and a refusal by them to pay the note; and we are 
of opinion that he has a right to avail himself of this neglect to 
make demand on Mirick & Co., to discharge himself from his 
liability as indorser. 

_ Verdict set aside, and a new trial granted. 


* See also Sayre v. Frick, 7 Watts & Serg. 383. 
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City or Boston vs. Innapirants or DEDHaM. 


A town in which a convict, who is committed to a house of correction, has a settle- 
ment, is not liable, by any statute, to pay the expense of supporting him in such 
house, unless he be committed by virtue of the fifth or sixth section of c. 143 of the 
revised statutes. 


Assumpsir to recover for the support of William Morse. 
The parties submitted the case to the court of common pleas, 
on the following facts agreed : ° 

“On the 14th of July 1842, William Morse, whose lawful 
settlement was in the town of Dedham, was committed, by 
sentence of the municipal court, to the house of correction in 
the county of Suffolk, for three years, as a common and notori- 
ous thief, for larcenies not within the jurisdiction of the police 
court. The plaintiffs paid for said Morse’s support, from the 
time of his said commitment, te the 3lst of December 1843, 
(being seventy six weeks and three days,) $1:96 a week, 
amounting to $149:80; and he was credited, for his labor in 
said house of correction during that period, $73-38, leaving a 
balance, due to the plaintiffs, of $76-42, which has not been 
paid, and which said Morse, by reason of poverty, is unable to 
pry. Due notice was given by the plaintiffs to the overseers of 
the poor of Dedham, and demand made of the above balance, 
which the defendants have not paid. If the defendants are 
liable for the above support of the said Morse, they are to be 
defaulted, and judgment rendered for the plaintiffs for $76-42, 
with interest from the date of said demand, viz. February 19th 
1844; otherwise, that the plaintiffs shall become nonsuit, and 
judgment be rendered for costs for the defendants.” 

The court of common pleas rendered judgment for the de- 
fendants, and the plaintiffs appealed to this court. 

J. Pickering, for the plaintiffs. From the time of William 
III. till 1802, petty offenders, committed to the house of *cor- 
rection, were by law supported by the towns in which they had 
their settlement. See St. 1787,c. 54. By St. 1802, c. 22, the 
expense of keeping all offenders committed to the house of cor- 
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rection was made a charge, in the first instance, on the county 
treasury. By St. 1826, c. 142, the expense of supporting vaga- 
bonds, &c. in the house of correction was to be paid in part by 
the county, and in part by the Commonwealth. By St. 1834, 
c. 151, $10, the town in which a convict had his lawful set- 
tlement was made liable for his support, if neither he nor his 
kindred were able to maintain him. And c. 143 of the Rev. 
Sts. was a revision of the St. of 1834. The St. of 1839, c. 
156, provided that the Commonwealth should pay nothing, after 
July 1st 1839, for the support of prisoners ina jail or house 
of correction ; but that the expense of supporting such prisoners 
as have no lawful settlement in the Commonwealth should be borne 
by the county in which the jail or house of correction is estab- 
lished. No provision was made, in this statute, as to prisoners 
who have settlements within the Commonwealth. By S¢. 1843, 
c. 66, $ 2, the expense of the support of persons committed to a 
house of correction for any offence not mentioned in § 5 of c. 143 
of the Rev. Sts. is not recoverable of any town, “ but shall be paid 
in the manner provided by law.” This St. does not affect the 
case at bar, (having been passed since this case arose,) further 
than it shows the views of the legislature as to former laws. 
What then is “ the manner provided by law”? The Rev. Sts. 
c. 143, $ 16, provide that the support of “any person” in a 
house of correction, who has not sufficient estate to pay the 
same, may be demanded and recovered, by the keeper of such 
house, of the town where he has a lawful settlement, if he have 
no kindred liable by law to support him; and the city of Boston 
is entitled to the same remedies for maintaining “ any person ” 
in the house of correction in said city, which are provided for 
keepers of houses of correction. r 
By St. 1824, c. 28, the same remedies were given to the city 
of Boston, to recover for the support of prisoners in the house 
of correction for the county of Suffolk, which masters of houses 
of correction, towns or counties, then had. It has not been de- 
cided that this statute is repealed by St. 1834, c. 151, (see 1 
Met. 575,) and the plaintiffs suppose it to be still in force. 
By Rev. Sts. c. 15, § 86, the powers and privileges mentioned 
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in the city charter, and in the several acts specially relating te 
the city, are expressly confirmed. 

Wilkinson, for the defendants. As Morse was not convicted 
and sentenced under $5 of c. 143 of the Rev. Sts., the town 
is not liable for his support. In Shepherd v. Commonwealth, 2 
Met. 420, the court say that, by Rev. Sts. c. 143, $17, the 
house of correction was substituted for the jail, as a place for 
punishing certain offenders. See also Commonwealth v. West- 
gate, 1 Law Reporter, 292. Had Morse been sentenced to the 
common jail, as he might have been, (Rev. Sts. c. 126, $ 19,) 
the town would not have been liable for his support. 

The Rev. Sts. c. 143, $ 16, regulate the rights of the city of 
Boston. And by St. 1839, c. 156, counties are chargeable, in 
ceases like this, without any remedy over against towns. The 
St. of 1843, c. 66, is a mere explanatory law. See 1 Met. 576. 
Watson v. Charlestown, 5 Met. 54. 

Wipe, J. This is an action of assumpsit, to recover the 
amount of expenses paid by the plaintiffs for the support of a 
convict, who had his legal settlement in the defendant town, 
and was committed to the house of correction in the county of 
Suffolk, as a common and notorious thief, by sentence of the 
municipal court. The question is, whether the defendant town 
is liable ; and this depends principally on the Rev. Sts. c. 143. 
The 27th section provides, that all charges and expenses, not 
_being reimbursed by the labor of the convict, shall be paid from 
the county treasury; but not more than one dollar, per week 
_ shall be paid by the Commonwealth; and no allowance from 
the county treasury shall be made for the support of any pris-. 
oner, committed to the house of correction by virtue of the 5th 
and 6th sections of that chapter, when the prisoner shall be of 
sufficient ability to support himself, or shall have either parent, 
master or kindred, who are able, and obliged by law, to maintain 
him ; or when the prisoner shall have a legal settlement within 
this State. 

As the convict, for whose support this action was brought, 
was not committed under the said 5th or 6th section, it is verv 
clear that the defendants are not liable for his support; but. by 
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the express words of the statute, the same is to be paid from the 
county treasury, and eventually by the Commonwealth ; not, 
however, to exceed one dollar per week. 

Several previous statutes have been cited; but they have no 
bearing upon the construction of the above provisions in the 
revised statutes, which are free from doubt or ambiguity. So 
the subsequent Sts. 1839, c. 156, and 1843, c. 66, have not 
altered the law, so as to make the defendants liable in the pres- 
ent case. The former statute provides that no allowance 
shall be made, by the Commonwealth, for the maintenance and 
support of any prisoner in any jail or house of correction ; 
but the expense of maintaining and supporting all such pris- 
oners as have no legal settlement in this Commonwealth, shall be 
borne by the county in which such jail or house of correction is 
established. This provision, in the opinion of the court, does 
not by implication render towns liable for the support of any 
prisoner not committed under § 5 of c. 143 of the Rev. Sts. ; and 
if this would admit of any doubt, it is wholly removed by St. 
1843, c. 66, $2, which expressly provides that “the expense of 
the support and maintenance of such prisoners shall not be re- 
coverable against any town in this Commonwealth, but shall be 
paid in the manner provided by law.” 

This we consider as a declaratory law ; and it removes any 
doubt, if any there is, as to the construction of the St. of 1839. 
And besides; this statute of 1843 expressly provides that no 
recovery shall be had against any town for such expenses ; 
which must operate as a repeal of all previous provisions making 
them liable. We think, however, that the towns were not be- 
fore liable for any such expenses, and that such would be the 
construction of St. 1839, if St. 1843 had not been enacted. 

Plaintiffs nonsutt. 
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Warren Loup vs. Marcus Lane & another. 


A. mortgaged land to B., and afterwards leased a part of it to C. for five years, ana sub- 
sequently conveyed the whole to D., stating, in his deed to D., that the premises were 
subject to the mortgage to B., and that part of them were under a lease to C. for five 
years, and that the rent had been already paid by C.: B. afterwards assigned his mort- 
gage to D., who brought a writ of entry against C., before C.’s lease had expired. 
Heid, that the mortgage was not extinguished by the assignment to D., and that his 
action was well brought; but that C. was entitled to redeem the mortgage, and there- 
fore that D. was entitled only to a conditional judgment, conformably to the Rev. Sts 
c. 107, §§3,5. : 

Writ or entry to recover possession of a wharf, &c. in Wey- 
mouth. ‘The demandant claimed under a mortgage of the de- 
manded premises, made by George Blanchard to the Hingham 
Institution for Savings, on the 23d of September 1837, to secure 
payment of a promissory note, of the same date, for $2000, 
and assigned by said institution to the demandant, on the 27th 
of August 1841. 

At the trial in the court of common pleas, before Merrick, J. 
the demandant produced and proved said mortgage and assign- 
ment. The tenants then proved a lease of a part of the mort- 
gaged premises, for the term of five years from the 6th of May 
1839, made to them by said Blanchard, wherein they agreed to 
pay him $115:50 per year, as rent, and tolend him $500 on his 
promissory note, and to take payment of said note by annually 
indorsing said rent thereon. ‘The tenants also gave in evidence 
a deed of the demanded premises, made by said Blanchard to 
the demandant on the 12th of June 1839, for the consideration 
of $2000, in which were these words: “Said premises being 
now subject to a mortgage of $2U00 to the Hingham Institution 
for Savings, and the store occupied by Marcus & Peter Lane 
being under a lease to them of five years, and $500 having 
been already paid to said Blanchard on the lease.” ‘The tenants 
also gave in evidence a bond, given by the demandant to said 
Blanchard, of even date with said deed, conditioned for the re- 
conveyance of said premises to said Blanchard, on his paying 
$2000, in three years, with interest yearly. It also appeared 
in evidence that, at the time of the execution of said deed and 
bond, neither of the parties thereto understood that they created 
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a mortgage ; but that both parties considered the transaction as 
a bund fide and unconditional sale of the premises for their full 
value. It also further appeared in evidence that, previously to 
the aforesaid assignment to the demandant by the Hingham In- 
stitution for Savings, one of the tenants went to the office of said 
institution, and declared that he came prepared to take an as- 
signment of said mortgage ; that he offered to pay what was due 
thereon, and asked for an assignment thereof to him and the other 
tenant ; and that the officers of said institution refused to take 
the money of the tenants and make such assignment to them. 

The judge ruled, that the aforesaid assignment, by the said . 
institution, of their mortgage, to the demandant, operated as a 
release and extinguishment thereof, and that the demandant 
could not maintain his action. Whereupon the jury returned a 
verdict for the tenants, and the demandant alleged exceptions to 
said ruling. 

White, for the demandant. 

Kingsbury, for the tenants. 

Wipe, J. This is a writ of entry to recover possession of 
premises which the demandant claims under a mortgage from 
George Blanchard to the Hingham Institution for Savings, and by 
said corporation assigned to the demandant. ‘The question is, 
whether, upon the facts reported, the mortgage was extinguished 
by the said assignment. And we are all of opinion that it was not. 

When the demandant took the assignment, he held the same 
premises by virtue of a subsequent mortgage to him from the 
said Blanchard; and he had the right to pay off the previous 
mortgage and to extinguish the same, or to take an assignment 
of it, and to keep up the incumbrance, for his own benefit, and 
to protect himself against intervening incumbrances. This 
right of election is well established by the authorities cited by 
the demandant’s counsel. Gibson v. Crehore, 3 Pick. 482. 
Barker v. Parker, 4 Pick. 505. James v. Morey, 2 Cow. 246, 
and 6 Johns. Ch. 417. Gardner v. Astor, 3 Johns. Ch. 55. 

The general rule is, that where the legal title by the mort- 
gage becomes united with the equitable title, so that the owner 
has the whole title, the mortgage is merged and extinguished by 
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the unity of possession. But if the owner of the legal and 
equitable titles has an interest in keeping those titles distinct, he 
has a right so to keep them, and the mortgage will not be extin- 
guished. ‘This principle is decisive in favor of the demandant 
in the present case. 

The case of Wade v. Howard, 6 Pick. 492, cited by the 
tenants’ counsel, is not within the principles now laid down ; for 
in that case the mortgage was not assigned, but was released 
and discharged. And it is very clear that a release of a mortgage 
will operate as an extinguishment of the mortgagee’s title. So 
a release of an equity of redemption does not operate by way 
of merger of the estate conveyed by the mortgage, but as an 
extinguishment of the equity of redemption. Deater v. Harris, 
2 Mason, 531. 

We are therefore of opinion, upon the facts reported, that 
this action may be well maintained; the demandant having the 
legal title. But he will not be entitled to an unconditional 
judgment for possession. ‘The tenants have a right, by virtue 
of their lease, to redeem the prior mortgage; (Bacon v. Bow- 
doin, 22 Pick. 401, and 2 Met. 591) and they will be entitled 
to have a conditional judgment entered, in conformity to the 
Rev. Sts. c. 107, $$ 3, 5. 

New trial granted. 


CoMMONWEALTH. vs. GEORGE PENNIMAN. 


A complaint was made in this form: “F., on oath, complains against P., at M., on the 
first of February in the year 1844, did sell to C. one glass of spiritous liquor,’ &c. 
Held, that the word “against” might be rejected as surplusage, and that the com- 
plaint, without that word, was sufficient. 

When a complaint alleges that an offence was committed “ on the Ist day of February 
in the year 1844,” it is no valid objection thereto, that it is dated “ the 5th day of Feb- 
ruary 1844,” without the word year. 


Tue following complaint was made to a justice of the peace: 
« Stephen F. Fowler of Quincy, in the county of Norfolk, on 
oath complains against George Penniman of Milton, in the 
county of Norfolk, innholder, at Milton aforesaid, on the first 
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day of February, in the year one thousand eight hundred and 
forty four, did sell to one Matthew Carroll one glass of spiritous 
liquor, to be by him the said Carroll then and there used, con- 
sumed and drank, in the dwelling-house of him the said Penni- 
man there situated, and by him used and occupied, he the said 
Penniman not being then and there duly licensed, according to 
law, to be an innholder and common victualler, with authority 
to sell wine, rum, brandy, and other spiritous liquors, but was 
then and there duly licensed, according to law, to keep an inn, 
without authority to sell any intoxicating liquors; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. 

‘“‘ He therefore prays that said George Penniman may be ap- 
prehended and held to answer to said complaint, and dealt 
with, relative to the same, as law and justice may require. 
Dated at Quincy, in said county, the fifth day of February, one 
thousand eight hundred and forty four. Stephen F. Fowler.” 

This complaint was sworn to by said Fowler, “February 
5th A. D. 1844,” as appeared by the certificate thereon, signed 
by the justice to whom it was made. 

At the trial in the court of common pleas, before Ward, J 
“ the defendant objected, that the complaint was informal and 
insufficient in Jaw; that it was unmeaning, unless the word 
‘against,’ after the word ‘complains,’ was suppressed, and the 
word ‘that’ substituted ; or unless other material words were 
suppressed or interpolated, one or both. But the judge ruled 
that the complaint was sufficient. The defendant objected, 
that it did not appear, by the complaint, who ‘did sell,’ or that 
any person ‘did sell ;’ or, if a sale was made, when or at what 
time that sale was made. But the judge ruled that, in these 
particulars, the complaint was sufficient.” The jury thereupon 
found the defendant guilty, and he alleged exceptions to said 
rulings. 

Gourgas, for the defendant. 

Wilkinson, (District Attorney,) for the Commonweal 

Dewey, J. Is this complaint defective, in not alleging 
directly that the defendant committed the acts which constitute 
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the offence with which the government seeks to charge him ¢ 
No doubt the rules of criminal law require that, in cases like 
the present, the offence should be specifically charged, and es- 
pecially that the person, by whom the offence is alleged to have 
been committed, should be certainly and plainly charged with 
being the actor in the offence. The inquiry is, whether, in the 
present case, there be any defects in these particulars. ‘The 
supposed defect, and want of precision and directness in the 
allegations in the complaint, principally arise from the intro- 
duction of the word “against” in the following sentence : 
“Stephen F. Fowler, upon his oath, complains against George 
Penniman, at Milton aforesaid, on the first day of February, in 
the year one thousand eight hundred and forty four, did sell to 
one Matthew Carroll one glass of spiritous liquor,” &c. If we 
strike out the word “against,” the charge would seem clearly 
and distinctly made, that the defendant did sell to said Carroll 
the spiritous liquor, &c. May this word “against” be rejected 
as surplusage? It being no part of the offence charged, or de- 
scription of the person charged, within the principles which seem 
well settled, we think it may be thus rejected. We have a 
strong precedent for this in the case cited by the district attorney, 
The King v. Redman, 2 Leach, (3d ed.) 536, where it was 
held that an indictment might be made good by rejecting, as in- 
sensible and useless, such words as obstruct the sense of it. In 
that case, the intention was to charge the party with receiving 
stolen goods, knowing them to have been stolen, and the indict- 
ment alleged that the said Redman “the said goods and chat- 
tels, so stolen, feloniously did receive and have, he the said 
Redman then and there well knowing the said goods and chat- 
tels to have feloniously stolen,” &c. The case was submitted 
to the twelve judges, who held that the indictment might be 
supported, by rejecting, as insensible, the words “to have,” and 
then the indictment would read thus: “ the said Redman then 
and there well knowing the said goods and chattels feloniously 
stolen, taken and carried away.” 

There are several reported cases decided by this court, in 
which words set forth in an indictment have, upon the trial, 
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been rejected as surplusage In Commonwealth v. Pray, 13 
Pick. 359, a very considerable portion of the whole allegatior 
in the indictment was allowed to be. rejected as surplusage, 
and a conviction was held good on the residue, it appearing, 
after such expurgation, that an offence was well charged. In 
Turns v. Commonwealth, 6 Met. 225, where the indictment al- 
leged “that F. with a stone, which he the said F. in his right 
hand then and there had and held, in and upon the head of him 
the said L. then and there feloniously did cast and throw,” the 
word “ with” was rejected as surplusage, and the charge was 
then held to be, that “ F. a stone, which he in his right hand 
then and there had and held, then and there did cast an- 
throw,” &c. So in a case where the indictment charged ar 
innholder with suffering ‘persons to play at cards and other 
> were rejected 
as surplusage. Commonwealth v. Bolkom, 3 Pick. 281. Also 
where the indictment charged the defendant with permitting 
persons to play “at the game of cards,” the word ‘‘ game” was 
rejected as surplusage. Commonwealth v. Arnold, 4 Pick. 251 
And the word -“feloniously,” a word of technical import, and 
essential in giving a character to a proper accusation of a felo- 
nious act, may yet be rejected as surplusage, when insensibly 
and improperly introduced in connexion with an allegation of 
certain acts done by the defendants, which manifestly do not 
amount toa felony. Commonwealth v. Squire, | Met. 258. 

A further exception was taken to the complaint, as to the time 
when the offence was charged. The complaint alleges it to 
have been done “on the first of February, in the year one 
thousand eight hundred and forty four.” This is clearly quite 
sufficient. It is true that, in giving a date to the complaint, the 
word “ year’’ is omitted ; but that furnishes no legal objection. 
The complaint itself alleges the time of the commission of the 
offence with precision. Exceptions overruled. 


unlawful games,” the words “ unlawful games’ 
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CoMMONWEALTH vs. Minor TuHayer Qp. 


A complaint which alleges that A. sold spiritous liquor, to be used in his dwelling-house, 
not being licensed as an innholder and common victualler, with authority to sell wine, 
brandy, rum and other spiritous liquors, is supported by proof that he sold spiritous 
liquor, as alleged, without being licensed to sell it, though he proves that he was 
licensed to sell wine and other fermented liquors. 


Tuts was a complaint, made to a justice of the peace, in the 
following form: ‘Stephen F. Fowler of Quincy, upon his oath, 
complains against Minot Thayer of Dorchester, in the county of 
Norfolk, innholder at Dorchester aforesaid, on the twenty sixth 
of February in the year one thousand eight hundred and forty 
four, did sell to one James L. Foord one glass of spiritous liquor, 
to be by him the said Foord then and there used, consumed 
and drank, in the dwelling-house of him the said Thayer there 
situated, and by him used and occupied, he the said Thayer not 
being then and there duly licensed, according to law, to be an 
innholder and common victualler, with authority to sell wine, 
brandy, rum and other spiritous liquors; against the peace, &c. 
Dated at Quincy, in said county, the twenty eighth day of Feb- 
ruary, one thousand eight hundred and forty four.” 

At the trial in the court of common pleas, before Ward, J. 
after evidence had been introduced tending to prove the charge 
in the complaint, ‘‘ the defendant proved that he was licensed 
to sell wine, beer, ale and fermented liquors, and insisted 
that there was a material variance between the allegation in 
the complaint and the proof; and prayed the court to instruct 
the jury that, for this reason, the complaint could not be sus- 
tained. But the court declined so to instruct them, and they 
found the defendant guilty. The defendant also moved the 
court to quash the complaint, because the offence therein charged 
was not charged upon the defendant, nor was any time therein 
specified when said sale was made. But the court ruled that 
the complaint was good and sufficient, and the defendant alleged 
exceptions.” 

Churchill, for the defendant. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. The question as to the sufficiency of this com 
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plaint in the particulars stated in Commonwealth v. Penniman, 
(ante, 519,) has been settled by the decision in that case. 

The further question raised is as to the supposed variance 
between the allegation in the complaint and the evidence in the 
case. ' The complaint, after setting forth the sale of spiritous 
liquor, concludes thus: ‘‘ He the said Thayer not being then 
and there duly licensed, according to law, to be an innholder 
and common victualler, with authority to sell wine, brandy, rum 
and other spiritous liquors.” It appeared in evidence, that the 
defendant had been licensed to sell wine, beer, ale, and fer- 
mented liquors, but not to sell brandy, rum, and other spiritous 
liquors. 

In the opinion of the court, this objection cannot prevail. 
The allegation in the complaint may be taken to be only an aver- 
ment that the defendant was not a licensed innholder with a 
full license, or authority to sell spiritous liquors. A general 
license as an innholder would import a license to sell brandy, 
rum and other spiritous liquors; and it was therefore truly 
stated, that the defendant had no such license. This was only 
equivalent to saying that he was licensed as an innholder under 
the $21 of c. 47 of the Rev. Sts. with authority to sell only 
wine, ale, beer and fermented liquors. It is true that there was 
an error in the allegation that the defendant was not licensed 
to sell wine. To this it is a sufficient answer, to say that the 
misrecital as to the fact of a license to sell wine was wholly im- 
material here, and, if disproved, did not affect the case. What 
was the charge contained in the complaint? The sale of spirit- 
ous liquor. This, according to the practical use and construc- 
tion of these terms, excludes wine, and imports a charge of 
selling distilled liquors. Suppose the complaint had charged 
the defendant with selling one quart of rum, and had then 
averred that he was not duly licensed to sell brandy, rum, wine, 
&c.; and it had appeared in evidence that he had nv other 
license than for the sale of wine. Would it not have shown 
the offence, and sustained a substantial charge, within the 
statute? ‘The defendant has sold the spiritous liquor, as charged. 
He had no license to sell it; and the fact that he had a license 
to sell wine becomes wholly immaterial, and the allegation con 
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trary to that fact, in the complaint, is not a variance fatal to the 
prosecution. 

It was suggested that the case of Commonwealth v. Thayer, 
5 Met. 246, seems to require that, in cases like the present, 
the indictment or complaint should set forth specially that the 
defendant was licensed as an innholder with authority to sell 
only wine, beer, &c. But that form of allegation was only 
stated as one mode of avoiding the objection which arose in 
that case, where the question was upon an indictment alleging 
that the defendant “was not duly licensed as an innholder.” 
Such objection does not arise here, as the allegation in the com- 
plaint does negative the license to sell spiritous liquors. 

Exceptions overruled. 


ComMonweEaLtH vs. Minor Tuayer, 2p. 


If A., who is not licensed to sell spiritous liquor, takes money of B. for some other arti- 
cle, which B. receives from him, and B. thereupon takes A.’s spiritous liquor, without 
any words concerning it, this constitutes a sale of the liquor, and A. is guilty of a vio- 
lation of the Rev. Sts. c. 47, if any part of the money is given by B. and received by 
A. in payment for the liquor. 

When one, who is not licensed to sell spiritous liquor, sells it with another article, and 
receives pay for both together, it is sufficient, in a complaint or indictment against 
him on the Rev. Sts. c. 47, to allege the sale of the liquor only. 


Tuts was a complaint against the defendant for selling to 
Albert Hersey one glass of spiritous liquor, on the 19th of Feb- 
ruary 1844. The form of the complaint, mutates mutandis, was 
the same as in the next preceding case, against the same defend- 
ant. At the trial in the court of common pleas, before Ward, J. 
“it appeared that the defendant was keeper of a public house 
in which was a bar and a bar-keeper. Albert Hersey, the only 
witness produced, testified that he never bought any spiritous 
liquor of the defendant ; that he bought a cake of him, for six 
cents, and at the same time a decanter of spiritous liquor was set 
upon the bar, from which he helped himself; that he never 
bought a similar cake for less than six cents, but that ne did not 
know the value of the same.” 

The court instructed the jury, that if they believed that any 
part of the six cents was given by the witness, and received by 
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the defendant, to pay for the liquor, it constituted a sale, and 
the defendant was guilty. The jury returned a verdict, finding 
the defendant guilty, and he alleged exceptions to said instruc- 
tions. 

The defendant requested the court to rule “ that, if the money 
was designed, and understood or agreed, to be for the cake and 
liquor jointly, the complaint should have averred a sale of both 
articles.” But the court ruled that, in this respect, the com- 
plaint was sufficient, and that there was no variance. 

Before the verdict was returned, the defendant moved the 
court “to quash the complaint, because it did not charge the sale 
to have been made by the defendant, nor specify any time when 
said sale was made.”’ But the court overruled the motion, and 
the defendant alleged exceptions. 

Churchill, for the defendant. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. The question whether the defendant sold the 
liquor, as alleged in the complaint, was submitted to the jury 
under proper instructions. The government alleged a sale to 
Albert Hersey of one glass of spiritous liquor, and was bound 
to establish the fact. ‘To constitute such sale, there must be the 
assent of the two parties; there must be a vendor and a ven- 
dee. But no words need be proved to have been spoken. A 
sale may be inferred from the acts of the parties, and no dis- 
guise which the parties may attempt to throw over the transac- 
tion, with a view of evading the penalty of the law, can avail 
them, if in truth such sale is found to have taken place. The 
ruling of the presiding judge, as to the payment of any part of 
the money, and the receipt thereof in payment for the liquor, 
constituting a sale, was correct. 

It is no objection to the form of the complaint, that the sale 
of the cake was not set forth. The law does not require, in 
such cases, a contract of sale to be set out with all the terms, 
conditions and stipulations, or the precise consideration paid for 
the thing purchased. It only requires a direct allegation of a 
sale of liquor, leaving the circumstances to be disclosed by the 
evidence offered to support the charge. . 
Exceptions overruled. 
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CoMMONWEALTH vs. Roxana Tower c& another 


Two or more persons may be jointly guilty of being common sellers of wine and spirit 
ous liquors, without being first licensed as such according to law, and may be Jointly 
indicted for that offence, on the Rev. Sts. c. 47, § 1. 

An indictment on the Rev. Sts. ¢, 47, § 1, may well allege that the defendants presumed 
to be, and were, common sellers, &c. on a certain day, and on divers other days and 
times between that day and the day of the finding of the indictment. 

And where such indictment alleged that the defendants presumed to be and were com- 
mon sellers of wine, brandy, &c., “to be used in their dwelling-house by them used 
and occupied, without being first licensed therefor according to law,” it was held, that 
the allegation of want of license applied to the sale of liquors, and not to the occupa- 
tion of the house, and that it negatived a license to either of the defendants, as well 
as a license to them jointly. 


Tue defendants were found guilty, by the jury, in the court of 
common pleas, on an indictment which alleged that “ Roxana 
Tower and Caroline Leonard, both of Canton, in the county of 
Norfolk, spitisters, at Canton aforesaid, on the Ist day of May last 
past,” (1843,) ‘and on divers other days and times between that 
day and the day of taking this inquisition, did presume to be, and 
were, common sellers of wine, brandy, rum and other spiritous 
liquor, to be used and drank in the dwelling-house of them the 
said Roxana and Caroline there situate, and by them the said 
Roxana and Caroline then and there actually used and occupied, 
without being first duly licensed therefor according to law ; 
against the peace,” &c. The defendants moved that judgment 
be arrested for the insufficiency of the indictment. This motion 
was overruled, and the defendants thereupon alleged exceptions. 

J. P. Bishop, for the defendants. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. 1. It is no valid objection to this indictment, that it 
includes two persons. The acts therein charged, as constituting 
the offence, may well be done by two or more jointly ; and 
wherever several may join in the offence, they may properly be 
united in the same indictment. 

2. The objection that this indictment is bad because it avers 
the offence to have been committed “on the Ist day of May last 
past, and on divers other days and times between that day aud 
the day of taking this inquisition,” cannot avail. It is no objec- 
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tion that such continuous charge is made, and it accords with 
the forms usually adopted. Such was the case in Commonwealth 
v. Pray, 13 Pick. 359, and Commonwealth v. Odlin, 23 Pick 
275; and it seems well adapted to the description of the offence. 

3. It is then contended that the negative averment required 
to constitute a good indictment for the offence, viz. the allega- 
tion that the party was not duly licensed to make such sale, was 
not properly set forth in this indictment. ‘The argument as: 
sumes that the allegation, ‘ without being first duly licensed 
therefor,” must, by strict grammatical rules, apply to the next 
antecedent sentence, and therefore only qualifies the allegation 
that the defendants occupied a certain dwelling-house, and does 
not negative their authority to sell spiritous liquor. This is a 
reading of the indictment which we cannot sanction. The 
dwelling-house is introduced as the place where the liquor was 
used ; and the averment, “ without being first duly licensed there- 
for,” clearly refers to the sale of the liquors, and not to the 
place where they were used. See The State v. Jernigan, 3 
Murph. 19. 

4. It is then said, that if this negative averment be not insuf- 
ficient for the reasons last stated, it is defective, inasmuch as it 
only negatives a joint license to the two, and that this would be 
true, although one of the defendants had been duly licensed. 
Now, it seems quite clear that this is only a formal objection, 
as upon proof of a license to either of the defendants, such 
license would constitute, as to that defendant, a good defence 
to this indictment. Further; we think that although it would 
have been more technically correct to have alleged that the de- 
fendants had not, nor either of them, any license to sell spirit- 
ous liquors, yet the allegation, in its present form, may be well 
taken to apply to both, and that individually and severally, as 
well as jointly. 

Exceptions overruled. 
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CoMMONWEALTH US. Carouine LEONARD. 


Though, by the first section of c. 47 of the Rev. Sts., the legislature intended to provide 
for the punishment of common sellers of spiritous liquors without license, yet it is 
not necessary to allege, in an indictment on that section, that the defendant was a 
common seller: An indictment on that section is sufficient, if it allege that the 
defendant, on a certain day, and during all the time between that day and the day of 
the finding of the indictment, was, without being licensed, a seller of rum, &c. to be 
used in his dwelling-house, &c. 


Tue indictment in this case alleged that the defendant, “ at 
Canton, in the county of Norfolk, on the first day of May now 
last past,” (1842,) “and from thence continually to the day of 
the making of this presentment, did presume to be, and during 
all the time aforesaid was, in the dwelling-house of the said 
Caroline there situate, by her the said Caroline then and there 
used, improved and occupied, a seller of rum, brandy, gin and 
other spiritous liquors, to be then and there, in the said dwell- 
ing-house of her the said Caroline, used, consumed and drank, 
by the purchasers thereof; she the said Caroline not being then 
and there duly licensed, according to law, to be an innholder 
or common victualler; against the peace,” &c. 

The defendant, after being found guilty by the jury, in the 
court of common pleas, moved that judgment should be ar- 
rested “because of the insufficiency of the count in said in- 
dictment.” This motion was overruled, and the defendant al 
leged exceptions. 

J. P. Bishop, for the defendant. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. This indictment may be sustained, although in 
does not charge, in direct terms, that the defendant was a com- 
mon seller of rum, brandy, gin and other spiritous liquors. The 
statute itself (Rev. Sts. c. 47, $1,) does not use the words 
“common seller ;”’ but the legal construction given to the stat- 
ute has always been, that, in punishing the offence therein de- 
scribed, the legislature intended to punish the offence of being a 
common seller of rum, brandy, &c. Commonwealth v. Odlin, 
23 Pick. 275. Commonwealth v. Pearson, 3 Met. 449. In the 

VOL. VIII. 45 


530 | NORFOLK. 


Commonwealth v. Leonard. 


present case, the form of the indictment, charging that the de- 
fendant, “on the first day of May now last past, and from that 
day to the day of making the presentment, did presume to be, 
and during all the time aforesaid was, a seller of rum, brandy,” 
&c., does substantially charge the offence of being a common 
seller of rum, brandy, &c. Exceptions overruled. 


CoMMONWEALTH vs. CarRoLINE LEONARD. 


A complaint against a defendant for a violation of the Rev. Sts. c. 47, § 3, is sufficient to 
sustain a conviction, if it allege that the defendant, not being duly licensed. sold 
spiritous liquor to A. in a less quantity than twenty eight gallons, without alleging 
that it was not delivered and carried away all at one time. 


Tuts was a complaint, made to a justice of the peace, in 
which it was alleged that the defendant, ‘on the lst of Novem- 
ber 1842, at Canton, in the county of Norfolk, did sell to one 
William Beck spiritous liquor in less quantity than twenty eight 
gallons, she the said Caroline Leonard not being duly licensed 
therefor; against the peace,’ &c. After a verdict had been 
found against the defendant in the court of common pleas, she 
filed a motion in arrest of judgment. This motion being over- 
ruled, she alleged exceptions. 

J. P. Bishop, for the defendant. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Dewey, J. This complaint may be supported under the third 
section of c. 47 of the revised statutes. It does not indeed al- 
lege that the spiritous liquor, sold by the defendant to William 
Beck, was not delivered and carried away all at one time; but 
that is immaterial, where the quantity sold was less than twenty 
eight gallons. The sale of less than twenty eight gallons con- 
stitutes an offence within that section. If the amount sold had 
exceeded twenty eight gallons, then the offence would not be 
correctly charged, unless there were added the further allegation, 
that the same was not delivered and carried away all at one 
time. | Exceptions overruled. 
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- ComMonweEatTH vs. Setu Kern. 


A conviction of larceny before a justice of the peace, in a case within his jurisdic- 
tion, and a performance of the sentence, render the convict an incompetent witness, 
although the complaint, on which the justice proceeded, was so defective that 
judgment might have been arrested, or reversed on error. 


Tus was a complaint made to a justice of the peace, charg- 
ing the defendant with selling spiritous liquor, without license, 
to Samuel Wood, on the 4th of June 1844. At the trial in 
the court of common pleas, before Ward, J. the said Wood was 
called as a witness in behalf of the Commonwealth; and the 
defendant thereupon produced in evidence a copy of the record 
of said court, at the December term, in 1841, showing that said 
Wood was then convicted of having unlawfully, willfully and 
maliciously, maimed and disfigured a cow and a horse, the prop- 
erty of Richard Hixon, and that he was, on said conviction, 
sentenced to confinement at hard labor, for the term of three 
months, in the house of correction in Dedham. ‘The defend- 
ant also produced in evidence a copy of the record of a justice 
of the peace, showing that said Wood, on the 12th of June 
1841, was brought before said justice, on a complaint made 
against him, by Richard Hixon, for larceny ; that he pleaded to 
said complaint that he was guilty, and that he was thereupon 
sentenced, by said justice, to be “committed to the house of 
correction in Dedham, there to be put to hard labor for the term 
of twenty days.” It was also shown that said Wood was im- 
prisoned according to said sentence. The complaint, on which 
said conviction was had, alleged that, “some time within four 
weeks last past, one new hoe, of the value of forty cents, the 
property of said Hixon, was feloniously stolen, taken and carried 
away, from the barn of said Hixon at Sharon; and that he hath 
probable cause to suspect that said Samuel Wood did steal, 
take and carry away said hoe.” The defendant contended that 
said Wood was rendered an incompetent witness by this last 
conviction ; but the judge ruled otherwise,.and admitted said 
Wood to testify. The defendant also contended that both said’ 
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records should be offered in evidence to the jury, to affect the 
credibility of said Wood; but the judge ruled otherwise. 

The jury found the defendant guilty, and he thereupon 
alleged exceptions to said rulings. 

E. Ames, for the defendant. Though the conviction of lar- 
ceny might, perhaps, have been reversed, for a defect in the 
complaint, (Commonwealth v. Phillips, 16 Pick. 211,) yet as 
Wood submitted to the sentence and performed it, it cannot be 
impeached collaterally by the Commonwealth. Commonwealth 
v. Loud, 3 Met. 328. 

Wilkinson, (District Attorney,) for the Commonwealth. The 
conviction of larceny was a nullity as to legal effect. Common- 
wealth v. Phillips, 16 Pick. 211. 1 Stark. Ev. (7th Amer. ed.) 
96. The case of Commonwealth v. Loud merely decides that 
the government is estopped to prosecute anew, after sentence 
on a void conviction has been performed. But the consent of 
a party to be punished without law should not deprive the Com- 
monwealth, nor its citizens, of his testimony. . 

Suaw, C. J. The court are of opinion, that the conviction 
of the witness before a justice of the peace, for felony, rendered | 
the witness incompetent. The conviction in the court of com- 
mon pleas was not for felony. The case of larceny before the 
justice was a simple larceny, for stealing property of less value 
than five dollars, and therefore was a case in which the magis- 
trate had jurisdiction to hear, decide, and award sentence. Rev. 
Sts. c. 143, $ 5. 

It was objected to this conviction, that it was erroneous, 
because the complainant set forth, by a positive averment, that 
his property had been stolen, and that he suspected the party 
charged, without a positive averment ; and this is supposed to 
be erroneous, on the authority of Commonwealth v. Phillips, 
16 Pick. 211. It is true that this might be a ground on which 
the court might have arrested the judgment, or on which the 
convict himself might have had error to reverse it. But, having 
submitted to it, and suffered the punishment, a different rule 
prevails. It is not a nullity, as a judgment of a tribunal having 
no jurisdiction, but simply an erroneous or irregular judgment, 
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to stand good till reversed. Commonwealth v. Loud, 3 Met. 
328. When the party himself who has submitted, and suffered 
the punishment, takes no measure to reverse the judgment, a 
third party cannot question its validity, in a collateral proceed- 
ing. And there is good reason for this; for any other course 
would produce a confusion of jurisdiction. A judgment given 
by one having no jurisdiction of the subject would be merely 
void, and might be shown to be so, whenever offered. 
New trial granted. 


oes 
BetuvueLt Bump vs. Tue ComMonweEaurTu. 


The provision in the Rev. Sts. c. 139, § 8, that when the punishment of imprison 
ment in the state prison is awarded against a convict, he shall be sentenced to 
solitary imprisonment, as well as to confinement at hard labor, does not apply to 
additional sentences awarded, upon information, against those who have been before 
convicted and sentenced. 


Writ oF ERROR to reverse a judgment of the municipal 
court, rendered at August term 1844, on an information against 
the plaintiff in error. Said information set forth three convic- 
tions of the plaintiff in error, on each of which he had been sen- 
tenced to imprisonment in the state prison for a period of more 
than one year. On this information, the sentence of said muni- 
cipal court was, that said Bump be punished by confinement to 
hard labor, in the state prison, for the term of one year, and 
that this additional sentence be executed upon him from. and 
after the expiration of the sentence under which he was then 
held in said prison. 

The error assigned was, “that said judgment is erroneous, in 
that it contains no sentence to solitary imprisonment, as is pre- 
scribed by the statute.” 

G. Bemis, for the plaintiff in error. By the Rev. Sts. ¢. 139, 
§ 8, “in every case in which the punishment of imprisonment 
in the state prison is awarded against any convict, the form of 
the sentence shall be, that he be punished by confinement at 
hard labor, and he shall also be sentenced to solitary imprison 
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ment,” &c. A sentence which awards no solitary imprison- 
ment is erroneous. Stevens v. Commonwealth, 4 Met. 370. 

Wilkinson, (District Attorney,) for the Commonwealth. The 
provision cited does not apply to an additional sentence, which 
is a part of the former sentence, and which would haye been 
awarded on the original conviction, if the facts had been known. 
The original and additional sentences are coupled as one sen- 
tence. See amendments of Rev. Sts. pp. 809-811. Ross's 
case, 2 Pick. 170. Phillips’s case, 11 Pick. 33. Plumbly’s case, 
2 Met. 415. S¢. 1817, c. 176, $6. Section 9 of ¢. 139 as posi- 
tively enacts, that no convict shall be sentenced to less than one 
year’s imprisonment in the state prison, as $ 8 enacts that soli- 
tary imprisonment shall be awarded. Yet additional sentences 
of less than one year’s imprisonment are often awarded, and 
have not been deemed erroneous. 

Bemis, in reply. The additional sentence is a distinct and 
independent judgment. <A writ of error lies on it, though there 
is no error in the former proceedings. iley’s case, 2 Pick. 
172. Cooke’s case, 15 Pick. 234. Hopkins’s case, 3 Met. 460. 

Suaw, C. J. The error assigned is, that in sentencing the 
convict in the municipal court, on information, to the additional 
punishment to which one is liable who has been twice before 
convicted and sentenced, no solitary imprisonment was awarded. 
It was contended that this was erroneous under the provisions 
of Rev. Sts. c. 139, $ 8, and the decision in the case of Stevens 
v. Commonwealth, 4 Met. 370. 

But the court are of opinion that that provision applies to an 
original sentence only, and not to a sentence for additional pun 
ishment, on information, in consequence of a former conviction. 
The judgment is only the completion or filling up the complete 
sentence, which would have been awarded, when the convict 
was first sentenced for such second offence, if the fact of the 
former conviction had been then known. 

By the act of amendment of the Rev. Sts. pp. 809-811, 
when a convict is sentenced, if it shall then appear that he has 
before been convicted and punished, &c., his sentence for that 
offence shall be increased, in consequence of his former convic — 
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tion. It is, however, but one punishment and sentence for one 
offence. But if it is not then known, but is discovered when 
‘he comes back to the state prison, an information may then 
be filed, and the additional punishment awarded. It is still, 
however, but one punishment for one offence. As, then, there 
is, in the whole sentence for that one offence, some solitary 
imprisonment, and the residue hard labor, the statute is sat- 
isfied, and the judgment is not erroneous. 


Judgment affirmed 
commana 
DanteL Newron Jr. vs. THe Commonweaurtu. 


A sentence of a convict to additional punishment, on an information which sets for 
three previous convictions and sentences, is valid, if two of those sentences were 
valid, although one of them was erroneous and has been reversed. 


- Wnir or error to reverse a sentence of the municipal court, 
rendered at August term 1844, on an information which set 
forth three previous convictions of the plaintiff in error, and 
three sentences to punishment in the state prison, by imprison- 
ment therein, in each case, for a period not less than one year. 
The additional sentence was, that the said Newton be confined 
to hard labor in the state prison for the term of one year. It 
was assigned for error, that one of the convictions set forth in 
said information was erroneous. 

G. Bemis, for the plaintiff in error. 

Wilkinson, (District Attorney,) for the Commonwealth. 

Suaw, C. J. The case was this: The plaintiff in error was 
sentenced on an information, in the municipal court, to an addi- 
tional punishment, as one who had been twice before convicted 
and sentenced. The information set forth three previous con- 
victions. One of them was upon a judgment which has been 
reversed, on a separate writ of error, at the present term. 

Whereupon, the convict contends that the judgment on the in- 
formation is erroneous, and may be reversed on this writ. 
Hutchinson vy. Commonwealth, 4 Met. 359. But the court are 
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of opinion that, as the law (Rev. Sts. pp. 810, 811,) requires 
only two previous convictions, and awards no additional punmish- 
ment for any number of convictions exceeding two, the judg: 
ment is well sustained by the two valid convictions, and is not 
erroneous. 


Judgment affirmed. 


Jesse Hasxett vs. Henry Copman. 


In 1839, W., on going to sea as a sailor, and leaving a minor child, assigned to H., his 
father, for the alleged consideration of $500, all his (W.’s) right, title, interest, de- 
inand and claim, in and to the personal property held by C., in trust for W., under the 
last wills of D. and E.: In 1843, W. not having been heard from since 1839, H. filed 
a bill in equity against C., to compel him to pay to H. the sum held by him in trust 
for W., and alleged in his bill that the consideration of W.’s said assignment to him 
was money lent and expended in W.’s education, and in fitting him out with necessary 
supplies for two voyages to sea. Geld, that W. and his minor child must be made 
parties to the bill, before the court would take further cognizance of it. Held also, 
that H., before he could obtain a decree directing C. to pay said sum to him, must 
prove the consideration of said assignment; that, on proof of the consideration, he 
would be entitled to a decree that C. should pay him the amount of W.’s actual debt 
to him, and no more; and that, on failure of such proof, the assignment would be held 
insufficient to support the bill. 


Birt 1n equity. The plaintiff averred that, on the 27th of 
March 1799, the children of John Amory, senior, understanding 
that he had made his last will, and had bequeathed to Lucy 
Amory and Katharine Amory, children of his deceased son 
William, less than the share of said John’s estate which they 
would inherit if he should die intestate, covenanted with each 
other, and with said Lucy and Katharine, and the executors of 
said John’s will, that said Lucy and Katharine should be enti- 
tled to such further part of said John’s estate as should amount 
to a full share thereof, as if said John had devised such share to 
them, as representatives of said William; provided, that said 
share should be paid by said executors to Rufus G. Amory, guar- 
dian of said Lucy and Katharine, or to their guardian for the 
time being, who should pay out of the profits or income thereof 
the yearly sum of $150 unto the mother of said Lucy and 
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Katharine, &c. &c. ; and provided also, that a majority of the 
said covenantors might make any other and further limitations of 
the principal or interest of said property, as they might think to 
be for the benefit of said Lucy and Katharine: That, after 
the decease of said John, the shares of said Lucy and Kath- 
arine were appropriated out of said John’s estate, according to 
the aforesaid covenant, and put into the hands of their guardi- 
an, for their use; and shortly after, the sum of $3333°33 was 
set apart out of their joint shares, in order to raise therefrom the 
aforesaid annuity of $150 (afterwards raised to $200) to their 
mother: That a majority of said covenantors, on the 9th ot 
March 1820, exercised the power, which they had reserved, of 
making further limitations of the principal and interest afore- 
said ; and, after reciting that said Lucy had received all the in- 
terest on her share, and that a part of the principal thereof had 
been paid to her on her intermarriage with Joseph Bennett, 
they declared limitations upon the residue of her property in 
her guardian’s hands remaining, and upon all said Katharine’s 
property in the same hands; which limitations were as follows : 
“That the principal sum now remaining, belonging to the said 
Lucy, now Lucy Haskell, and Katharine, now Caroline Amory, 
respectively, shall continue to be held by John Amory, their 
uncle, and Rufus G. Amory, their uncle, or by one of them, and 
by the survivor of them, in trust that they will pay the interest 
of the sum, belonging to each of the said children of William 
Amory, to the said children respectively, whether married or 
single, during their several and respective lives, taking their 
several sole and separate receipts therefor; and upon the de- 
cease of the said Lucy Haskell, in further trust that they will 
apply the whole or such part of the interest of the property still 
remaining, belonging to her, or covenanted to be retained by 
her, as aforesaid, towards the support of the children of said 
Lucy Haskell, in such a manner, and in such proportions, as 
they the said John Amory and Rufus G. Amory, or either of 
them, or the survivor of them, may see fit; and on the marriage 
or arrival at full age of either of said Lucy’s children, or before, 
if they see fit, in trust that they may advance a part or the 
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whole of such child’s share of the principal; and on the arrival 
of such child or children at the age of 21 years, or on an ap- 
pointment of guardians whom the said John and Rufus G. 
Amory may approve, in further trust that they may pay over 
the principal either to such children of full age, or to such 
guardians so by them approved, to be equally divided among 
the children of said Lucy: And upon the decease of said 
Caroline, [formerly Katharine,] in trust that the principal of her 
share, and such part of the income as she shall not have ex- 
pended, shall be paid to such person or persons as she, by any 
instrument in writing purporting to be her last will and testa- 
ment, shall direct, appoint or request, that the same should go, 
and be divided or bequeathed ; and on the failure of said Caro- 
line to make such will or disposition, then in trust that the said 
property shall go to and be divided among the heirs at law of 
said Caroline, other than the widow of William Amory.” 

The plaintiff further averred, that said covenantors never de- 
clared any other limitations; that a majority of them were 
dead ; that said Rufus G. Amory never acted in the aforesaid 
trusts; that John Amory, jr. was always sole acting trustee of 
said property and fund, until his decease in 1832, and paid 
over and accounted for all the said property, except said fund 
of $3333-33, to said Lucy and her heirs, and to said Caroline ~ 
and her executor; that said last mentioned sum still remained 
as a capital to pay the aforesaid annuity to the mother of said 
Lucy and Caroline; that their said mother survived them, and 
also survived the said John Amory, jr. ; that said Lucy, in 1810, 
was married to Joseph Bennett, before named; that there was a 
son of said marriage, viz. Joseph Bennett, jr., soon after whose 
birth his father died; that said Lucy.afterwards married the 
plaintiff; that there were children of said last marriage, viz. 
William A. Haskell, Edward Haskell, Charles Haskell, (who is 
dead, and of whose estate Benjamin Lincoln is administrator, ) 
and Caroline Gorham, wife of Josiah Gorham ; that said Lucy 
died, before the year 1838, intestate, and that her said mother 
survived her, and died on the Ist of November 1838 ; that said 
Caroline Amory was never married, and died in the year 1827, 
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leaving a will, which was proved and allowed; that Henry Cod- 
man, the defendant, was executor of said will, and that the said 
William A. Haskell, Edward Haskell and Charles Haskell, were 
her sole residuary legatees ; that all the debts, specific legacies, 
charges of administration, and all other bequests, except the . 
said residuary legacies, and all other lawful claims upon the 
estate of said Caroline, had been duly paid by her executor, (the 
defendant,) leaving in his hands the whole reversionary interest 
in said fund of $3333°33 ; and that, unless said reversionary 
interest was disposed of by the residuary bequest in said will, 
the same was intestate property. 

The plaintiff further averred, that said John Amory, jr. died 
in 1838, having made no special provision for the continuance 
of the trusts aforesaid; that he left a will, which was duly 
proved and allowed, and of which the said Codman, the defend 
ant, was executor; that the defendant, as such executor, re- 
ceived assets more than sufficient to pay all debts, Jegacies and 
liabilities of said testator, and also said trust fund of $3333:°33 ; 
that the mother of said Lucy and Caroline always received her 
said annuity (the interest of said fund) up to the time of her 
decease ; and that, at that time, the said William A. Haskell, 
Edward Haskell and Charles Haskell, were above the age of 21 
years. [See Vincent v. Gorham, 3 Met. 343.] 

The plaintiff still further averred, that until the February term 
of this court, in this county, in the year 1843, the defendant, as 
executor of the will of said John Amory, jr., and the will of said 
Caroline Amory, held said fund of $3333°33, and interest there- 
on, in his possession, from the time of the decease of the mother 
of said Lucy and Caroline, and had acted faithfully with regard to 
the same; that he had doubts how and to whom he should pay it, 
and was not willing to pay it, except under the advice, direction 
and indemnity, of this court, sitting as a court of equity; and 
that, at said term of the court, upon a bill filed by the abovemen- 
tioned Benjamin Lincoln, as administrator of the estate of the 
aforesaid Charles Haskell, and by the aforesaid Joseph Bennett 
and Edward Haskell, it was adjudged and decreed that it was not 
reasonable that the said Codman should any longer retain and 
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hold the shares of said fund belonging to the plaintiffs in said 
bill, but that the same ought to be paid over to them; and it was 
further ordered and decreed that the shares of said fund described 
in the bill, consisting of $3333-33, and interest, which belonged 
to said Lincoln, as administrator of Charles Haskell, and to said 
Edward Haskell, respectively, consisted (by virtue of the residu- | 
ary clause of said Caroline Amory’s will) of one third of one half 
of said fund, which would have devolved on their aunt Caroline, 
if she had survived her mother, and of the reversion of which 
said Caroline had the power of disposing by any instrument — 
purporting to be her last will and testament; and that said 
shares of said Charles and Edward, respectively, also consisted © 
of one fifth of one half of said fund, of which the interest 
would have devolved on their mother, Lucy Haskell, for life, if 
she had survived her mother; together with interest on said 
one third and one fifth of said halves of said fund, subject to 
all just allowances to the respondent for expenses in his office 
of trustee ; and that the share of said Joseph Bennett consisted 
of one fifth of one half of said fund, of which the interest 
would have devolved on his mother, said Lucy Haskell, if she 
had survived, as aforesaid, with interest as aforesaid, and subject 
to the allowance to said Codman, as aforesaid: And that it was 
further ordered, adjudged and decreed, that it be referred 
to one of the masters in chancery within and for the county of 
Norfolk, to state the account and interest, and what allowance 
said Codman should receive for his necessary expenses for coun- 
sel, incurred in his office of trustee; to report the same to the 
court, if the parties did not agree on the same; and that final’ 
judgment, and all the incidents thereof, be reserved until the 
agreement of the parties, or the coming in of the master’s report. 
It was also averred by the plaintiff, in the bill, that all the 
residue of the interest of said Lucy and Caroline in the afore- 
said fund, in the hands of the defendant, is a share for the 
aforesaid Caroline Gorham, the same as that to the aforesaid 
Joseph Bennett, (with which the plaintiff has no concern,) and 
a share to the aforesaid William A. Haskell, the same as that 
adjudged, by the decree above recited, to Benjamin Lincoln. 
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administrator of the estate of the aforesaid Charles Haskell : 
That, on the 13th of May 1839, the plaintiff’s said son, William 
A. Haskell, being largely indebted to the plaintiff, for money 
lent and expended in the education of said William A., and in 
fitting him out with necessary supplies for two voyages to sea, and 
having full confidence in the plaintiff, and being much disturbed 
because he could not receive of said Codman (the defendant) 
his said share of said trust fund, and being desirous that the 
plaintiff should procure said share for him, executed a deed 
to the plaintiff, wherein, in consideration of the sum of $500 
received of the plaintiff, he did give, grant, sell and convey unto 
the plaintiff, his heirs and assigns forever, all his right, title, in- 
terest, property, claim and demand, which he then had, or of 
right ought to have or claim, or at any time thereafter might 
have, in and to the personal estate which Henry Codman, ex- 
ecutor of the last will of John Amory, now holds, under and by 
said will, in trust for the benefit of the mother of Lucy Haskell 
and Caroline Amory deceased, the same being one fifth of one 
thousand pounds late lawful money; and also all his right, 
title, interest, property, claim or demand, which he then had, or 
might thereafter have, in and to any personal property, sum or 
sums of money, under and by virtue of the last will of said 
John Amory, and in and to the estate whereof said John died 
possessed, and the avails and proceeds thereof; and did, in said 
deed, release and forever quitclaim to the plaintiff, his heirs 
and assigns forever, all said William A.’s right, title and inter- 
est, to and in the premises aforesaid: ‘That said William A., in 
June 1840, sailed from New London, on a whaling voyage, in 
the ship Columbia; that said ship returned in July 1843, but 
that said William did not return in her; and that the plaintiff 
had not heard from him since June 1840, and did not know 
whether he was still alive, or not. 

The plaintiff further averred that said William A. was for- 
merly married to Lydia Ashly, who is now dead; that there 
was a child of said marriage, viz. Charles Haskell, a minor, sup- 
posed to be living with its mother’s relations, in the county of 
Barnstable. e 

VOL. VII. 46 


D42 NORFOLK. 


Haskell v. Codman. 


The prayer of the bill was, that the court would issue a sub- 
poena or notice to said William A. Haskell and his minor son, 
Charles Haskell, that they might be made parties to the bill, if 
necessary, and that a guardian ad litem might be appointed for 
said minor; that the defendant be required to make answer; that 
the court would decree said William A.’s share in said fund to 
be the same as had been decreed, in the suit abovementioned, 
to be the share of Edward Haskell; that the same had been so 
assigned to the plaintiff, that the defendant ought to pay it to 
him, on his giving bond with sureties, conditioned to pay over 
to said William A., his executors or administrators, or his said 
son Charles, or his guardian, such sum as might, by any court or 
board of referees, be awarded and adjudged to belong to either 
of them. 

The defendant, in his answer, admitted the narrating part of 
the bill, and joined with the plaintiff in desiring that William 
A. Haskell and his minor son might be cited in and made par- 
ties to the suit, and that a guardian ad litem might be appointed 
for said minor. He admitted that he had in his hands a fund, 
the amount of which was not in dispute, and which, under a late 
ruling of this court, he should deem himself authorized to pay 
over to William A, Haskell, if living, were it not for the said 
assignment to the plaintiff, of which he had received notice from — 
the plaintiff, who had made a demarid on him for said fund , 
but that, from his knowledge of the character and habits of said 
William A., he had reason to doubt whether said assignment 
was made upon good consideration. He therefore prayed that 
the circumstances attending the assignment might be shown to 
the court, by the plaintiff, before any decree should be passed in 
the plaintiff’s favor, respecting said fund. He further stated, in 
his answer, that, as he did not know whether said William was 
alive or dead, he was doubtful to whom the beneficial interest in 
said fund belonged, and was unwilling to pay over the same, 
until the interest of said William A.’s minor child (in case said- 
William A. was dead) should be fully considered and passed 
upon by the court. 

This case was argued, on the bill and answer, at October 
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term 1843, and the opinion of the court was given at February 
term 1844. 
_ EE. Ames, for the plaintiff. 

Codman, for the defendant. 

Husparp, J. It is admitted by the defendant, in his answer, 
that he has in his hands a fund belonging to William A. Has 
kell, the amount of which is not now in dispute; but he denies 
the right of the plaintiff to receive the same to his own use, as 
claimed in the bill. 

The plaintiff, who is the father of said William A. Haskell, 
alleges that his son, being largely indebted to him for cash lent 
for his education, and for supplies furnished to fit him out on 
two voyages to sea, for the purpose of paying the debt, executed 
an assignment and transfer of his share and interest in the fund 
held by the defendant; and the plaintiff claims that, by force of 
the assignment, he is entitled to receive and retain to his own 
use the moneys, in the hands of the defendant, accruing to the 
said William A. from the trust fund. The son is absent in parts 
beyond sea, and has not been heard from for nearly three years ; 
and whether he is living or dead is unknown to the parties, 
He has one child living, who is a minor of tender age. 

The assignment, set forth in the bill, bearing date May 138th 
1839, is duly executed by William A. Haskell, and is expressed 
to be for the consideration of $500, and is a formal transfer of 
all his right and interest in the estate or fund held by the de- 
fendant. 

It is argued, by the plaintiff’s counsel, that this assignment 
affords sufficient evidence to justify a decree for the payment to 
him of the whole amount due tothe said William A. At law, it 
might be that such an assignment would be adequate to transfer 
the whole value of the property or right assigned, if made with- 
out fraud. But where an assignee seeks the aid of a court ot 
equity to enforce his claim, the court will examine into the con- 
sideration of the assignment, the nature and value of the fund 
or estate assigned, and the relation of the parties, for the pur- 
pose of doing that equity which the circumstances may require, 
and will set aside an assignment as improvidently obtained, 
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where an undue advantage has been taken of a person ignorant 
of his rights and unapprized of the nature of his claim. And 
especially will the court examine into the character of the trans- 
action, when the parties stand in the relation of guardian and 
ward or parent and child. Evans v. Llewellin, 1 Cox, 333. 
Lady Ormond v. Hutchinson, 13 Ves. 51. Young v. Peachy, 
2 Atk. 254, 

In the present case, the relation of the parties is that of pa- 
rent and child. The debt claimed of the son is partly for his 
education (a charge in its nature questionable) and for supplies 
in fitting him out for sea. The son is a common sailor, know- 
ing of his claim, in connexion with his brothers and sister, upon 
the trust fund in the hands of the defendant, but ignorant of the 
value of his share, or when it might be legally demanded. 

Under these circumstances, though we do not see sufficient 
cause for setting aside the assignment as fraudulent, yet we 
think it can be regarded, in equity, as good only for the amount 
of the actual debt of the son. This amount is not to be as- 
sumed upon the mere allegation of the plaintiff, but he must 
furnish satisfactory_evidence of the moneys advanced and the 
nature of the consideration relied on by him. And in failure 
of producing such proof, the assignment will be held insufficient, 
for want of any foundation in equity upon which the same can 
be supported. 

But, before going into such evidence, we think that William 
A. Haskell and his son Charles should be made parties to the 
bill. For this purpose, the plaintiff has leave to amend; and the 
cause will stand continued to enable him to make the amend- 
ment, and to give due notice to the additional parties. 
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Jesse Hasketi vs. Winuiam A. Hasxett & Trustee. 


When the proportional shares of a fund, held by a trustee for four cestwis que trust, have 
been adjusted on a bill in equity brought against him by three of them, after the hap- 
pening of the contingency on which the fund was to be paid to them, he may be com- 
pelled, by the trustee process, to pay the share of the other cestui que trust to 
his creditors. 


Assumpsir on the common money counts. The principal 
defendant was absent from the Commonwealth, and was de- 
faulted. 

Henry Codman, who was summoned as trustee of the prin- 
cipal defendant, set forth, in his answer, the documents inserted 
or described, and the facts stated, in the plaintiff ’s bill in equity 
against him, in the next preceding case, (Haskell v. Codman, 
ante, 536,) and which he had admitted in his answer to said 
bill. He stated that said bill was still pending against him, 
and that this court had decided that the plaintiff could recover 
nothing, under the assignment in that bill set forth, beyond the 
amount for which he had paid, and could prove that he had 
paid, an actual and equivalent consideration ; but that the ques- 
tion, whether he could recover even as much as he could prove the 
payment of an equivalent consideration for, was still open in said 
court. He further stated that he was unwilling to take the 
responsibility of paying over any part of the fund in his hands, 
except under the order and indemnity of a court capable of pro- 
tecting him in so doing; and he submitted, that he could not 
be charged as trustee of William A. Haskell, in this process, 
and that he was not his trustee, except in a court of equity 
The conclusion of said Codman’s answer was thus: ‘ And this 
respondent, further answering, refers the court, with the plain- 
tiff ’s consent and approbation, to the reported case of Vincent v. 
Gorham & Trustee, 3 Metcalf’s Reports, 343d page, and to the 
files and proceedings of the suit in equity of Benjamin Lincoln 
& others v. Codman, in which the final decree was passed, by the 
supreme judicial court, in Norfolk county, February term 1843 ; 
and to the files and proceedings of the suit in equity now pend 


ing, in this county, between Jesse Haskell and said Codman ; 
An 
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which are to be referred to, if there be any occasion, as a more 
full and:accurate statement of facts by this respondent.” 

E. Ames, for the plaintiff. 

Codman, for the trustee. 

Huszarp, J. It is argued in this case, in behalf of the trus- 
tee, who seeks the protection of a judgment of this court, before 
parting with the trust property in his hands, that he received 
the trust property, on the death of John Amory, in 1832, 
charged with the payment of an annuity to the mother of the 
original cestuis que trust ; so that something more was to be done 
by him, than merely to pay over the fund and discharge him- 
self of the trust; that during the life of the annuitant, the 
estate of the cestuts que trust was only equitable, and that her 
death will not convert it into a legal estate, so that an action 
at law could be maintained against him; and if not, then this 
process ought not to be sustained ; and further, that as William 
A. Haskell, the principal defendant, may be now dead, the 
court will consider whether this equitable estate should not be 
retained, to allow his child to present his claim to have the fund 
secured for his benefit. 

The suggestion is ingenious; but we are of opinion, that 
since the death of the annuitant, and after the respective rights 
of all the parties have been clearly settled in the suit in equity 
which was instituted against Mr. Codman by a part of the 
claimants of the fund, (viz. Edward Haskell, Joseph Bennett, 
and Benjamin Lincoln, administrator of Charles Haskell,) noth- 
ing now remains to be done, but to pay to William A. Haskell 
the sum ascertained to be due to him. 


The original trust is determined, and a simple duty remains 


to be performed ; so that, if John Amory were now alive, an 
action at law might well be maintained against him by Wil- 
liam A. Haskell, after a demand and refusal. And Mr. Cod- 
man, who has come into possession of this fund, would be lia- 
ble, we think, in like manner. No part’ of the sum set apart to 
constitute a fund for the payment of the annuity to the mother 
of Lucy and Caroline Amory was ever the property of Caroline 
Amory She had a right to the income merely, and a: power 
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of appointment as to the principal, to take effect after her 
death. 

This fund was not a legacy due from John Amory, and there- 
fore Mr. Codman is not liable in his capacity of executor of Mr. 
Amory. Nor was it a part of the estate of Caroline Amory, so 
as to render him liable as her executor. But he received the 
fund in consequence of his accepting the trust of executor of 
Mr. Amory’s will; and he took it with notice of the trusts 
under which Mr. Amory held it. He was therefore equitably 
bound to execute those trusts, or to seek the appointment of a 
new trustee. Considering the relationship which existed be- 
tween the parties, and the nature of the trust, he thought best 
to execute it. This he has done, to the satisfaction of the 
cestuis gue trust, and now nothing remains but to pay to Wil- 
liam A. Haskell the amount justly due to him. The sum is 
ascertained ; the duty continues; and we are of opinion that 
he is chargeable, as the trustee of William A., in this suit, 
which is in the nature of a demand upon him; and that, as 
William A. would not be turned round to a bill in equity, to 
enforce his right, this process may be sustained against Mr. 
Codman, as he stands in no other relation than a simple trustee. 
As such he is to be charged in this action; but the execution 
will be stayed until the plaintiff gives bond, pursuant to the 
Rev. Sts. c. 92, § 6, and a disposition is made of the suit in 
equity now pending,* in this court, between the same parties. 
The suggestion that William A. Haskell may have died abroad, 
and that his wife and child may, on the happening of that event, 
have an interest in the fund, affords no legal cause for with- 
holding a judgment in this suit. The money in the trustee’s 
hands would be liable for his debts before his child could claim 
any part of it; and if an erroneous judgment is rendered, the 
bond to be given by the judgment creditor is intended for the 
protection of the party who may be aggrieved thereby. 

[After this opinion was delivered, the plaintiff discontinued 
his bill in equity (ante, 536,) against the trustee. ] 


* The next preceding case of Haskell y Codman. 
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Wiuuram We tuinerton vs. ABeL Wentwortn d& another. 


A cow going at large in the highway, without a keeper, joined a drove of cattle, with- 
out the knowledge of the driver, and was driven to a distant place, and there pas: 
tured with the other cattle: The owner of the cow called on the driver, after his 
return, made inquiries, and demanded the cow: On the return of the drove, a few 
months afterwards, the driver delivered the cow to the owner, who received her. 
Held, in an action of trover against the driver, that his omission to deliver the cow, 
on demand, was not evidence of a conversion. 


Trover fora cow. The parties submitted the case to the 
decision of the court, on the statement of facts which follows: 

“The defendants, inhabitants of Canton, in this county, being 
owners of pasture lands in New Hampshire, in May or June of 
each year, drive their own cattle to said lands, and also drive 
others’ cattle, which they take to pasture at an agreed price, 
and, in each autumn, drive them back. In May or June 1842. 
the defendants were jointly driving 151 head of cattle, of their 
own and of their neighbors’, along the highway in Dorchester, 
where the plaintiff resides, and the plaintiff’s cow, unperceived 
by the defendants, and temporarily running at large in said 
highway, without a keeper, joined the cattle aforesaid, without 
the knowledge of the defendants. The defendants first stopped, 
at night, at Lexington, counted their drove, and found they had 
precisely the number they started with. They therefore sup- 
posed that they had all, and no more than, their own and their 
neighbors’ cattle, which they had taken to pasture. In fact, 
however, the defendants had lost one cow from their drove, as 
they passed through Milton, but did not discover the loss until 
their return from New Hampshire. The plaintiff’s cow was 
pastured in New Hampshire, by the defendants, during the sea- 
son of 1842; and in the autumn of that year, as the defendants 
returned with their drove, they returned the plaintiff’s cow to 
him, and he then received her. During said pasturing season, 
said cow had a calf, which was returned to the plaintiff with 
the cow. 

“The defendants, when they found the cow which was lost 
from their drove, as aforesaid, supposed that some one of their 
neighbors had turned in one more cow than was reported, and 
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never suspected that they had in their drove any cow that was 
not delivered to them to be pastured, until about four weeks 
after their return from New Hampshire, when the plaintiff called 
on them, at Canton, to make inquiries, and demanded his cow.” 

Defendants to be defaulted, if the plaintiff is entitled to 
maintain his action, on the foregoing facts ; otherwise, the plain 
tiff to become nonsuit. 

Ei. Ames, for the defendants. A refusal to deliver goods to 
the owner, on his demand, is not a conversion, if the party has 
it not in his power to deliver them, or if he has reasonable 
cause to doubt the ownership of the person making the demand. 
Smith vy. Young, 1 Campb. 439. Isaack v. Clark, 2 Bulst. 312. 
Robinson v. Burleigh, 5 N. Hamp. 225. Alexander v. Southey, 
5 Barn. & Ald. 247. Solomons v. Dawes, 1 Esp. R. 83. Ver- 
rall v. Robinson, 2 Crompt. Mees. & Rosc. 495. The facts do 
not show that the plaintiff, when he demanded the cow, at Can- 
ton, gave the defendants any proof or notice that the cow was 
his; and they were not bound to go to New Hampshire and 
return the cow to the plaintiff, on his merely making “ inqui- 
ries” and a demand; they having been guilty of no tort or 
negligence. 

No counsel appeared for the plaintiff. 

Suaw, C. J. The court can perceive, in this case, no proot 
ofa conversion. ‘There was certainly no unlawful taking of the 
cow. On the contrary, it was the plaintiff’s own fault that his 
cow was at large in the highway, and entered the defendant’s 
drove. Rev. Sts. c. 19, § 22. Wild v. Skinner, 23 Pick. 251. 
Nor can we perceive any evidence of a conversion by a refusal 
to deliver the cow upon demand. For aught that appears, the 
cow was delivered on the first notice of the plaintiff that she 
was his property, and request to deliver her up; and we are to 
consider that such was the fact. 

Plaintiff nonsutt. 
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Minor Tuayer, 2p. vs. EsenEzER TURNER. 


A party to an exchange of horses, who is deceived by false representations, cannot main- 
tain an action of replevin for his horse, against the party who deceived him, until he 
has rescinded the contract, and returned, or offered to return, the horse received 
by him. 

()n an exchange of horses by A. and B., A. was deceived by B.’s false representations, 
and sued out a writ to replevy the horse delivered by him to B., and went, with an offi- 
cer, to B.’s premises, and there left the horse received of B., without any communi- 
ction with B.: The officer then took the other horse, on the writ, and afterwards 
read the writ to B.; and A., at the same time, informed B. that his horse was returned. 
Held,,that the action of replevin could not be maintained ; it being commenced before 
the contract was rescinded by the return of B.’s horse. 

A. and B. exchanged horses, on a false representation, by B., that his horse was kind: 
On a trial of the horse, in the presence of B., the horse was found to be unkind, and 
B. requested A. to make a further trial, which A. refused todo: B. then promised A. 
that he would meet him on the next Monday, and “make all right, and settle the 
affair of the horses.” On Monday, B. sent a message to A. that he would not take 
the horse back: A. thereupon sued out a writ of replevin against B., without any 
further communication with him, and took the horse which he had delivered to B. in 
exchange. Held, that the action of replevin might be maintained ; as a jury would 
be warranted in finding, either that A. had offered to return the horse to B., and that 
an answer had, by mutual consent, been postponed till Monday, and that B.'s mes- 
sage, on that day, was a refusal of that offer; or, that the message was an express 
waiver of any further offer to return the horse. 


Tus was an action of replevin, to try the question of prop- 
erty in a horse. ‘Trial in the court of common pleas, before 
Ward, J. whose report thereof was as follows: 

It was conceded and agreed that, on the 26th of June 1843, 
the plaintiff exchanged the horse in question for the defendant’s 
colt, and that the exchange was made under such a false repre- 
sentation or warranty, by the defendant, as to the kindness of 
the colt, that the plaintiff had a right to rescind the contract of 
exchange ; and one question was, whether the plaintiff had so 
rescinded the contract, or had so returned the colt to the de- 
fendant, that, at the time of the taking of the horse on the re- 
plevin writ, an action of replevin would lie. On this point, the 
evidence was, that on the 3d of July 1843, the plaintiff had not 
returned the colt to the defendant, and that the plaintiff, before 
going to return the colt, and retake or demand the horse, pro- 
cured the replevin writ, and went with the officer who served 
it, and with the colt, to the defendant’s barn yard, about five 
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miles distant from the plaintiff’s house ; that the officer was 
instructed not to serve the replevin writ, until he had returned 
the colt into the defendant’s yard; that the plaintiff and the 
oihcer, on their way to the defendant’s yard, saw the defendant 
in his field, but did not speak to him, nor did it appear that he 
saw them; that the plaintiff and the officer put the colt into 
the defendant’s yard, in as good condition as when the plaintiff 
received him, and immediately thereupon took the horse, that 
was standing in the same yard, on the replevin writ, and pro- 
ceeded on their way home, without any purpose of speaking to 
the defendant ; that while they were on the way, the defendant 
came to them from his field, and forbade their taking off the 
horse ; that the officer then read to the defendant the writ and 
the replevin bond, as the authority by which he had taken the 
horse; and the plaintiff then told the defendant that the colt 
nad been restored, by putting him into the defendant’s yard; 
and that the defendant did not afterwards object to the carry- 
ing away of the horse. 

The judge instructed the jury, that the suit was not prema- 
turely brought ; and that, as the defendant, at the time of the 
exchange, knew the colt to be unkind, and falsely represented 
otherwise, the plaintiff had a right, after putting the colt into 
the defendant’s control, without giving notice of that fact to the 
defendant, to institute an action of replevin, and commence the 
service of the process in the defendant’s yard, by taking the 
horse therefrom by the officer. 

The jury found a verdict for the plaintiff, and the defendan 
alleged exceptions to said instructions. 

Wilkinson & E. Ames, for the defendant. 

F’. Hilliard, tor the plaintiff. 

Suaw, C.J. Replevin for a horse, on a claim by the plain- 
tiff to rescind a contract of exchange, previously made with the 
defendant, on the ground that the plaintiff had been deceived 
_ by false representations of the defendant as to the character of 
a colt given in exchange. The question is, whether, upon the 
facts reported, the plaintiff can maintain the action of replevin. 

Tn order to maintain replevin, it is clear that the plaintiff must 
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prove either a tortious taking or a tortious detention of the 
property replevied. Page v. Crosby, 24 Pick. 215. A sale, 
made under false representations, is not ipso facto void, but is 
voidable at the election of the party defrauded. The vendor, 
who has parted with his property upon such false representa- 
tions, may insist that no title passed to the vendee, or to any 
other person claiming title under him, other than a bond fide 
purchaser for value, and without notice of the fraud ; and in 
such case, the vendor may maintain replevin or trover for his 
property. Thurston v. Blanchard, 22 Pick. 18. But the rule 
thus laid down is always accompanied with this qualification, 
that the power of rescinding, in the case stated, is at the elec- 
tion of the party defrauded. Although he is imposed on, he 
may keep the property, and affirm the sale; or he may rescind 
the sale, at his option. But if he elects to rescind the sale, he 
must return and restore to the other party the whole of the 
consideration, whether money, goods or securities, received by 
way of consideration for the sale, which may be of any value to 
either party. Kimball v. Cunningham, 4 Mass. 502. Conner v. 
Henderson, 15 Mass. 319. Perley v. Balch, 23 Pick. 283. 

If the vendor holds nothing of any value to either party to be 
restored, and nothing remains to be done on his part, he may 
maintain trover or replevin, without a special demand ; because 
the taking was tortious, being obtained by fraud. Such was the 
case above cited, of Thurston v. Blanchard, where the plaintiff 
had nothing of value to either party. So the result is the same, 
where, although the plaintiff has received some valuable consid- 
eration from a third party; he has nothing to restore to the de- 
fendant. Stevens v. Austin, 1 Met. 557. Such would be the 
case if the equivalent received in goods was worth nothing to 
either party. Perley v. Balch, before cited. 

The reason of this rule is, that the plaintiff, as far as it is in 
his power, shall put the defendant 7 statu quo, by restoring and 
revesting his former property in him, without putting him to an 
action to recover it, before he can exercise his own right to take | 
back the property sold, or bring an action for it. 

It is conceded, in the present case, that the colt received by 
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the plaintiff was of some value, and that he was bound to return 
it before he could lawfully take his horse, or maintain an action 
of replevin for him. The question therefore is, whether, at the 
time the plaintiff commenced his action — taking it to be true, 
under the circumstances, that the action was commenced by 
the service of the writ—he had a good cause of action. It ap- 
pears that the plaintiff, accompanying the officer, carried the 
colt to the defendant’s yard, where the horse was, left the colt 
on the defendant’s premises, and forthwith the officer took the 
horse on the replevin writ. The plaintiff, although he saw the 
defendant when on his way to the yard, gave him no notice of 
his purpose to rescind the contract, and made no tender of the colt. 
This act of carrying the colt to the defendant’s premises, and 
leaving him there, without declaring his purpose to the defend- 
ant, or notice to him, was not a delivery or tender of the colt to 
him, and did not necessarily divest his own property in the colt, 
nor revest the property in the defendant. It was not a return 
or restoration of the colt to the defendant, within the meaning 
of the rule requiring such return. Had he tendered the colt to 
the defendant, (as he could not compel the defendant to receive 
him,) such tender, if refused, might be considered as doing all 
that was necessary, on his part, to rescind the contract. So, if 
he had taken reasonable measures to make such tender, and it 
had been prevented by the defendant’s avoidance or other cause, 
it might have been sufficient. But in the present case, it is 
manifest that such tender might have been made and was not 
made. The court are therefore of opinion, that as the replevin 
writ was served, and the action commenced, before the contract 
was rescinded by the return of the colt, it was prematurely 
brought and cannot be maintained. 

It must be understood that this decision does not proceed on 
the ground taken by the defendant, that the plaintiff must have 
demanded his horse of the defendant, and been refused, before 
he could bring trover or replevin. Had the plaintiff restored 
the colt, and thereby effectually rescinded the contract, he 
would have been placed in the same condition as if no contract 
of sale had been made; and as the possession of the horse was 
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obtained by unlawful means, namely, by fraudulent representa- 
tions, he might have treated the possession of the horse, by the 
defendant, as tortious, by relation, from the time of the first 
taking, and so might have maintained trover or replevin without 
a demand. But the ground of the decision is, that the plaintiff 
had not placed himself in statu quo, by restoring the colt and 
effectually rescinding the contract, and therefore had not qual- 
ified himself to maintain any action for the wrongful detention 
of the horse. 

It was argued for the plaintiff, that the right to rescind, and 
take back the property, in the case of goods sold under false rep- 
resentations, does not depend upon the assent of the parties, but 
is a legal right of the vendor thus deceived. This is true; but 
it is a conditional right, the condition being that he shall restore 
the consideration. That condition, we think, was not complied 
with at the time this action was commenced. ‘The case is 
therefore to be remanded to the court of common pleas, for a 
new trial in that court. 


A new trial was had in the court of common pleas, before 
Colby, J. who made the following report thereof: In the case, 
as formerly presented, it having been conceded and agreed that 
the parties had exchanged horses, and that such exchange was 
fraudulent, and could have been avoided by the plaintiff; and 
the supreme judicial court having decided that the plaintiff should 


have placed the defendant zn statu quo, before the commence- . 


ment of the present action, and that he had not done so; the 
plaintiff now contended, first, that the said exchange was condi- 
tional, and secondly, that the defendant had waived his right 
‘9 insist upon a restitution of the colt. Upon these two points, 
there was evidence tending to prove the following facts : 

That the exchange, after some previous negotiation, took 
place on Monday; that the plaintiff wanted the colt to match 
another horse that he owned ; that the defendant represented 
his colt to be sound and kind; that the plaintiff said, at the 
time of the exchange, or transfer of possession, ‘‘if your colt is 
what you represent him to be, I will exchange with you;” that 
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the plaintiff told the defendant that he would inquire about his 
colt, and the defendant told the plaintiff that he might give the 
colt a fair trial; and that thereupon the horses were exchanged 

That, on the following Friday, the defendant called at the plain- 
tiff’s house, (according to a promise to that effect, which he 
made at the time of the exchange,) and a trial of the colt was 
made in his presence; that the colt exhibited a fractious and 
ungovernable temper; and that the defendant, after saying that 
the colt never acted so before, requested the plaintiff to give 
him a further trial, to stop his grain, and try him in a stage 
coach ; that the plaintiff refused to comply with this request ; 
that the defendant, at the same time, informed the plaintiff 
that he had found the plaintiff’s horse to be all that he had 
represented him to be, and said he would come on Monday or 
Tuesday following, and make all right, and settle the affair 
about the horses; that, on the Monday following, the defend- 
ant sent a message to the plaintiff, that he might do as he 
pleased with the colt, and give him as much grain as he 
pleased, and use him as he pleased; that he (the defendant) 
should not take the colt back ; that he was sick, and could not 
go down as he had agreed; that, after receiving this message, 
the plaintiff sued out the writ of replevin, and went with the 
officer to the defendant’s place of residence, and turned the colt 
into the defendant’s yard, and seized the horse before making 
service of the writ ; as is more fully stated in the report of the 
former trial. — 

Upon the evidence of these facts, the judge ruled, and pro- 
posed to instruct the jury, “that if the horses were exchanged 
merely for the purpose of trial, or that it was to be no exchange 
if either horse did not come up to the representation of his 
character and qualities, it was incumbent on the plaintiff to re- 
turn the colt, received of the defendant, previous to the com- 
mencement of the present action; that the message, sent by the 
defendant to the plaintiff, was no waiver of the right of the de- 
fendant to be put in statu quo before the commencement of this 
action, (coupled with the fact that the plaintiff actually under- 
took to return the colt before its commencement,) but was a 
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mere remitter to his legal rights.” Upon these rulings and in 
structions, under the direction of the court, a verdict was re- 
turned for the defendant, and the plaintiff alleged exceptions. 

The. points arising on these exceptions were argued and de- 
cided at October term 1845. 

f. Hilliard, for the plaintiff The bargain was conditional, 
and the property did not pass, but the possession only. Marston 
v. Baldwin, 17 Mass. 606. Towers v. Barrett, 1 T. R. 136. 
Duncan v. Cafe, 2 Mees. & Welsb. 244. 

There was evidence of an offer, or something equivalent to 
an offer, by the plaintiff, to return the defendant’s colt, and of 
a waiver, by the defendant, of a return. ‘The jury should have 
passed upon this evidence. See Thornton v. Wynn, 12 
Wheat. 189. But an offer to return is not prerequisite to an ac- 
tion, in case of fraudulent representations. Notice to the de- 
fendant that the bargain is rescinded is sufficient. Cozzins 
v. Whitaker, 3 Stew. & Port. 329. Kellogg v. Denslow, 14 
Connect. 421.  Steigleman v. Jeffries, 1S. & R. 477. Rutter 
v. Blake, 2 Har. & Johns. 353. Cash v. Giles, 3 Car. & P. 
407. Okell v. Smith, 1 Stark. R. 107. Poulton v. Lattimore, | 
9 Barn. & Cres. 259. Fitt v. Cassanet, 5 Scott N. R. 902, 
and 4 Man. & Grang. 898. Fisher v. Samuda, 1 Campb. 190. 

If no offer was made by the plaintiff to return the colt, it was 
oecause the defendant promised to meet him at a future day, 
and make all right; and this was a waiver, by the defendant, of 
a tender, or offer to return. Brigham v. Clark, 20 Pick. 43. 
Swan v. Drury, 22 Pick. 485. Frazier v. Cushman, 12 Mass. 
279. Borden v. Borden, 5 Mass. 67. Northfield v. Taunton, 
4 Met. 486. Gilmore v. Holt, 4 Pick. 258. Jackson v. Jacob, 
3 Bing. N. R. 869. Perry v. Smith, 1 Car. & Marshm., 554. 
M Nish v. Coon, 13 Wend. 26. 

Wilkinson, for the defendant. A conditional sale stands on 
no different ground from a fraudulent sale. In both, the con- 
tract must be rescinded, and the vendor put in statu quo, before 
an action will lie. The evidence shows neither a rescission of 
the bargain, nor an agreement to rescind it. The effect of the 
interview of the parties, when a trial was made of the colt, was: 
ta leave matters as they found them. 
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The defendant had not disabled himself to return the plaintiff’s 
horse, and was not liable to an action until the plaintiff had re- 
scinded the contract, and put him in statu quo. That his mes- 
sage to the plaintiff, that he would not take back the colt, did 
not give the plaintiff a right to sue without returning the colt, is 
shown by the case of Pomroy v. Gold, 2 Met. 500. 

Suaw, C. J. This case, after another trial, again comes be- 
fore the court, on exceptions from the court of common pleas, 
upon a state of facts materially different from the former. In 
the former case, it was held that the possession of the plain- 
tiff’s horse having been obtained by the defendant by fraud, 
the original taking was tortious, and therefore trover or replevin 
would lie.without a demand. But it was further held, that the 
plaintiff, in order to rescind the contract, must restore and 
refund the consideration; and as the consideration was the 
defendant’s colt, he must redeliver or tender back the colt, 
that the defendant might be placed in statu quo, without 
the necessity of bringing an action; and that placing the 
colt on the defendant’s premises, without notice of his purpose 
to rescind the contract and restore the colt, was not such 
restoration ; that notice of such purpose given to the defend- 
ant afterwards, on his return home, was insufficient for the 
purposes of this action ; because it occurred after the writ of 
replevin was served, and of course after this action was 
brought. There was then no evidence of any communication 
between the parties, from the time of the exchange of horses, 
‘to the delivery of the defendant’s colt at the barn yard, where 
the replevin writ was served. 

In the present case, there was evidence tending to show the 
following facts: [Here the chief justice stated the evidence, as 
above reported by Colby, J.] 

Upon this evidence, the learned judge ruled, and proposed to 
instruct the jury, “that the message, sent by the defendant to 
the plaintiff, was no waiver of the right of the defendant to be 
put in statu quo before the commencement of this action, 
(coupled with the fact that the plaintiff actually undertook to 
return the colt before its commencement,) but was a remitter « 
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his legal rights.” If, as we understand this last clause, it was 
a direction that the message only remitted the plaintiff to his 
legal right, to recover back the horse, upon tender of the colt 
before the action was commenced, we think it was not correct. 
We are of opinion that these facts, if proved to the satisfaction 
of the jury, would have warranted them in finding, either that 
an offer ‘to restore the colt had been made by the plaintiff 
on Friday —an answer to which had, by mutual consent, been 
postponed to Monday or Tuesday —and that the message was an 
answer refusing such tender, (Jackson v. Jacob, 3 Bing. N. R. 
869,) or that it was an express waiver of any further tender. 
Where one would otherwise be required to make a tender, and 
the person to whom it is to be made expressly declares that he 
will not accept it, as a general rule, and especially in case of a 
chattel, the formality of a specific tender is dispensed with and 
waived. Borden v. Borden, 5 Mass. 67. Frazier v. Cushman, 
12 Mass. 279. 

We think, therefore, that the jury should have been in 
structed, that if the parties met on Friday to try and examine 
the colt, and the -plaintiff then gave notice to the defendant 
of his intention to restore the colt and take back the horse; and 
if the defendant agreed to meet the plaintiff on Monday or 
Tuesday, and make all right, and settle about the horses ; and 
on the Monday following, the defendant sent a message to the 
plaintiff, that he would not take back the colt; it was a waiver 
of any further tender, and the plaintiff had a right to maintain 
trover or replevin for his horse. 

As to the fact that the plaintiff put the colt on the defend- 
ant’s premises, (indicating an intention to make a tender, which 
this court have considered insufficient,) it was highly proper that 
he should do so, and was beneficial to the defendant, because it 
afforded him facility in regaining his property, without the 
necessity of an action or even of a demand. But, as it regarded 
his right of action for the horse, it was a work of supereroga- 
tion ; because that right was already complete, by the previous 
offer to the defendant and his refusal to accept, or by his waiv- — 
er of a specific tender of the colt. 
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But it was argued for the defendant, that a tender of the 
colt should haye been made simultaneously with a demand for 
the horse, in order that the defendant might restore the horse 
without an action, and thus avoid expense. 

This argument was urged in the former case, and the answer 
was then made, with which we are now satisfied, that as the 
horse was obtained, in the first instance, by fraud, the original 
taking was tortious, and amounted in law to a conversion, at 
the election of the party defrauded,'and therefore no demand 
of the horse, by the plaintiff, was necessary to enable him to 
bring an action. He was only to restore the colt received in 
exchange ; and if he did this, or the defendant gave him notice 
that he would not accept the colt if offered, before the writ of 
replevin was served, his right of action was complete. 

Verdict set aside, and new trial granted. 
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Srepuen Minot vs. FrRanKuiIn BricketTtT 


When a defendant obtains a discharge under the United States bankrupt act, after action 
brought, the plaintiff cannot, on summoning in the assignee, recover judgment against 
the defendant, for the purpose of fixing the amount of the demand and filing the 
judgment as the basis of a claim to a dividend. 

A. brought an action, in the court of common pleas, against B. & C...on a note signed by 
them as partners, and amended his declaration, at the third term, by striking out the 
name of C.: B, then moved for leave to plead in abatement the nonjoinder of C., 
which motion was overruled: B. then pleaded the general issue and went to trial, 
and a verdict was returned against him: He thereupon alleged exceptions, and the 
supreme judicial court set aside the verdict, and remanded the case to the court of 
common pleas, with directions that B. be allowed to withdraw his plea of the general 
issue and file a plea, in abatement, of the nonjoinder of C.: B. filed such a plea, and 
A. demurred to it: A. afterwards summoned in B.’s assignee in bankruptcy, who, by 
leave of the court, withdrew the plea in abatement, and pleaded the general issue, and 
filed, as a specification of defence, the discharge of B., under the United States bank- 
rupt act of 1841, dated after the said plea in abatement was filed, but taking effect from 
a day previous to the filing thereof: On proof of this discharge, a verdict was re- 
turned against A. eld, that the proceedings before the last trial did not entitle A. 
to a verdict, nor to a judgment on the first verdict returned for him, but that the said 
discharge was a good defence to the action. 
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AssumpsiT on a promissory note for $326-49, dated January 
Ist 1838, signed by the defendant and William Pecker, late 
partners, and payable to Hersey & Whittier, or order, and by 
them indorsed to the plaintiff. Trial in the court of common 
pleas, December term 1843, before Williams, C. J. who made 
the following report thereof: 

At the June term of the court of common pleas, in 1843, 
Alfred Kittredge, assignee of the defendant under the United 
States bankrupt act of 1841, who had been summoned in, at 
the suggestion of the plaintiff, appeared and took upon himsels 
the defence of the suit, pleaded the general issue, and gave 
notice, by way of specification of defence, that he should rely 
on the discharge of the defendant and also of said Pecker & 
Brickett, under said bankrupt act, on the 5th of July 1842, 
which took effect from the 3d of February preceding. The 
plaintiff objected to the allowance of this plea ; but his objection 
was overruled, and he thereupon joined the issue. Upon the 
trial, the plaintiff admitted the discharge of the defendant, as it 
was stated in said notice; but he objected, that by reason of 
former proceedings in this case, (which are hereinafter stated,) 
“the said Kittredge, said assignee, was by law precluded from 
availing himself of the said discharge, and that such discharge 
did not justify a verdict for the said Kittredge, as assignee. 
But the court overruled the said objections, and instructed the 
jury that such discharge was a legal defence and entitled the 
assignee to a verdict.” ‘The jury returned a verdict for the de- 
fendant, and the plaintiff alleged exceptions. 

The former proceedings in this case, above referred to, were 
these: The action was commenced against both Pecker and 
Brickett, at the September term of the common pleas, in 1840, 
but the writ was not served on Pecker. When the plaintiff 
entered the action, he also entered upon the docket these words ; 
“the plaintiff moves for leave to strike out the name of Pecket 
and proceed against Brickett.” At the April term 1841, the 
plaintiff actually moved the court for such leave. The defend- 
ant’s counsel objected, and stated that he was authorized to 
appear for both defendants; and it appeared that he had 
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entered his name, generally, for the defence, at the first term 
The court, however, allowed the plaintiff’s motion. The defend- 
ant then moved for leave to plead in abatement the nonjoinder 
of Pecker ; but the court overruled the motion. . The cause then 
went to trial, on the general issue, and the plaintiff offered the 
above described note in evidence. The defendant objected 
that there was a variance between the proof thus offered and 
the declaration as amended. ‘This objection was overruled, and 
a verdict was returned for the plaintiff. The defendant there- 
upon alleged exceptions to the rulings of the court. 

The case was brought into the supreme judicial court, on 
said exceptions ; and said court, at November term 1841, ordered 
that ‘the verdict for the plaintiff, in the court of common pleas, 
be set aside, and the case remanded to the court of common 
pleas, with directions that the defendant be allowed to with- 
draw his plea of the general issue, and file a plea in abatement, 
as specified in the bill of exceptions.” 

At the March term of the court of common pleas, in 1842, 
the defendant pleaded the nonjoinder of said Pecker in abate- 
ment, and the plaintiff demurred to said plea. At the fol- 
lowing June term, the plaintiff obtained an order of notice to 
Alfred Kittredge, assignee of the defendant, to come in and 
defend the action. At the March term, in 1843, this entry was 
made on the docket: ‘‘ Assignee has leave to withdraw plea in 
abatement, and plead general issue.”’ 

Minot, pro se. 

O. P. Lord, for the defendant. 

Dewey, J. Two questions are raised in the present case. 

Ist. Whether it is competent for the plaintiff, notwithstand- 
ing the discharge of the defendant by a certificate in bankruptcy, 
to proceed in the cause against the assignee, and take a judg- 
ment for the amount of his demand, after summoning the 
assignee to appear in the action and take upon himself the de- 
fence thereof. It is not contended by the plaintiff, that he can 
proceed to take judgment against his debtor, Brickett, with the 
erdinary right to take out execution and levy it upon his prop 
erty or body. ‘The view taken by the plaintiff is, that although 
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the judgment debtor is discharged, and the suit. thereby ended, 
as respects him, yet he may proceed in the manner in which 
suits are prosecuted against administrators and executors sum- 
moned into court upon the decease of the defendant whose 
estate they represent, and that the effect of a judgment will 
be, to fix the amount of the plaintiff’s demand against the bank- 
rupt, which he may be entitled to file with the assignee, as the 
basis of his claim for a dividend. It is true, in cases of an 
estate of an insolvent debtor who dies pending an action, 
that further proceedings may be had in the case, with a view of 
ascertaining the amount of the deceased’s debt. But all the 
effect which is given to such further proceedings, and such 
judgment, is derived wholly from statute provisions. There is 
no corresponding provision in the bankrupt act, and no such 
mode provided for settling any controversy that may arise as to 
the validity of any claim that may be in litigation at the time 
when the proceedings in bankruptcy may be instituted. The 
bankrupt act does provide that an assignee may come in and 
defend a suit pending against the bankrupt. This provision 
may be adopted, if the assignee finds it for the interest of the 
creditors; as it might be, if cases were pending in which the 
debtor was a party, involving questions as to his rights of prop- 
erty, as suits in replevin, &c. 

2d. The plaintiff further insists that, however the question 
we have been considering may be decided, he is entitled to a 
judgment, and that the defendant, in the present instance, can- 
not avail himself of his discharge under the bankrupt law, by 
reason of the peculiar state of this case, arising from the prior 
proceedings in the action. These facts are, that the plaintiff 
had obtained a verdict in the court of common pleas, at March 
term 1841. ‘This court subsequently set aside that verdict and 
gave the defendant leave to plead the nonjoinder of William 
Pecker in abatement. Such plea in abatement was filed, 
and the plaintiff demurred to it. Subsequently, this plea, on 
motion of the defendant, was withdrawn, and the general issue 
was pleaded, and the discharge in bankruptcy relied upon in a 
specification of defence. Now, it is contended by the plaintiff, 
that it was not competent for the court of common pleas to a. 
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low this change in the pleadings, and thereby open this defence : 
of the discharge; because the case was removed to that court | 
for a special purpose, and the defendant had declined availing 
himself of the special privilege, granted by order of this court, 

to file a plea in abatement, but had voluntarily waived the same ; 

and therefore the plaintiff ought now to have judgment on his 
verdict rendered at March term 1841. It seems to the court, 
however, that this view of the case cannot be sustained, inas- 
much as the verdict, upon which the plaintiff proposes to take 

his judgment, was set aside by this court in November 1841. It 

has no longer any efficacy, and cannot now be relied on as the 
foundation of a judgment in favor of the plaintiff. 


INHABITANTS oF TopsFIELD vs. INHABITANTS OF MIDDLETON. 


When a town, on receiving notice that one of its paupers 1s supported in another 
town, replies to the notice by denying that his settlement is in the town, and neither 
removes him nor makes any provision for his support, itis liable, without any new 
notice, for the expenses incurred by the other town for his support, after the notice 
as well as before, until suit brought. 


Assumpsir to recover $66:33, the amount of supplies fur- 
nished by the plaintiffs to a pauper, whose settlement was 
alleged to be in Middleton. 

At the trial in the court of common pleas, before Allen, J. 
it was proved that due notice was given, by the plaintiffs, to the 
defendants, on the 24th of March 1840, that the pauper had 
fallen into distress, and that the plaintiffs were affording him 
relief; and that the defendants, on the next day, duly answered 
said notice, and denied that the pauper had a settlement in their 
town. It was also proved that, on the day when said notice 
was given, the supplies which the plaintiffs had furnished to 
the pauper amounted to $19-50 only; but that the pauper 
was, on that day, and for some time after, a continuing charge 
upon the plaintiffs, until the whole sum expended by them for 
his relief amounted to $66-33, on the 9th of April 1841. 

The defendants contended that, if liable at all, they were lia- 
ble only for $19:50, for the supplies furnished within three 
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months next before they received notice, and that a new notice 
should have been given, in order to charge them with the sup- 
plies furnished subsequently to the first notice. But the court 
ruled otherwise, and instructed the jury accordingly, who found 
a verdict for the plaintiffs for the whole sum claimed by them. 
The defendants thereupon alleged exceptions to the said ruling 
and instruction. 

Ward, for the defendants, cited Rev. Sts. c. 46, $13; Jn- 
habitants of Sidney v. Inhabitants of Augusta, 12 Mass. 316 ; 
Inhabitants of Hallowell v. Inhabitants of Harwich, 14 Mass. 
186; and Inhabitants of Walpole v. Inhabitants of Hopkinton, 
4 Pick. 358. 

N. J. Lord, for the plaintiffs. This precise question has 
never been directly decided ; but in Inhabitants of Westfield v. 
Inhabitants of Southwick, 17 Pick. 68, it was taken for granted 
that expenses were recoverable which were incurred after no- 
tice, and before any suit brought or any provision made by 
the defendants. 

Dewey, J. The cases cited by the defendants’ counsel do 
not sustain the position assumed by him, that the recovery for 
expenses incurred in support of a pauper is to be limited to 
expenses incurred prior to the notice. The case of Sidney v. 
Augusta, 12 Mass. 316, only applies to a case where, upon 
notice being given, the town that was liable for the support of 
the pauper had made provision for him, and assumed the lia- 
bility. In such case, upon a subsequent necessity occurring for 
relief to the pauper, a further notice was held requisite. In 
Hallowell v. Harwich, 14 Mass. 186, and Walpole v. Hopkin- 
ton, 4 Pick. 358, the question was that of the necessity of a 
new notice, in order to recover expenses accrued after suit 
brought; and it was held, that for any new cause of action, 
there must be a new notice, and that the claim for expenses 
incurred after action brought was a new cause of action. 

The claim of the plaintiffs, therefore, for which they are enti 
tled to judgment, is not to be limited to the expenditures made 
before the date of the notice, but will embrace the whole sum 
demanded. Exceptions overruled. 

VOL. VIII. 48 
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Tuomas Mannine, Executor vs. Tue American Boarp or 
Commissioners For Foreicn Missions. 


A testator, after devising and bequeathing real and personal property, directed that his ‘ 
executor should “ hold in his own hands and keeping, and to his own use and benefit, 
as a compensation, and as pay for his care and diligence in the settlement of the 
estate, ana for other considerations, the sum of three per cent. on the an..unt of the 
whole inventory of the same, also the whole sums that accrue during the settlement 
of the same.” Held, that the executor was entitled only to three per cent. on the 
amount of the whole inventory, and three per cent. on the sums that accrued during 
the settlement of the estate, except the income arising from the real estate devised. 


ie i 


THis was an appeal from a decree of the judge of probate, 
disallowing the following item in the administration account of 
the executor of the last will of Eunice Haskell: ‘To paid 
income, accrued and collected after the death of testatrix, to 
executor, as per will, $491.” This sum included $178-75, 
credited to the estate of the testatrix, as rent of a house in 
Salem. 

The testatrix, by her will, after devising to Abraham Cald- 
well and _ his heirs her dwelling-house in Ipswich, with the out 
buildings and land belonging to the same, and bequeathing leg- 
acies to sundry persons, devised and bequeathed to the appel- 
lees as follows: ‘One fourth or quarter part of the residue 
and remainder of the foot or amount of the inventory of my 
estate, first deducting therefrom all the herein named legacies, 
together with all the several expenses, costs and charges, in- 
curred by my hereinafter named executor, in the settlement of 
my estate, in each and every particular.” The other three 
fourths of the remainder and residue of said estate were devised 
and bequeathed to benevolent societies. ‘The clause in the 
will on which the present question arose was this: ‘I hereby 
constitute and appoint Thomas Manning sole executor of this 
my last will and testament; and my will furthermore is, that 
my herein named executor hold in his own hands and keeping, 
and to his use and benefit, as a compensation, and as pay for 
his care and diligence in the settlement of my whole estate, and 
for other considerations, the sum of three per cent. on the 
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amount of the whole inventory of the same, also the whole 
sums that accrue during the settlement of the same; and fur- 
thermore, my said executor is hereby empowered and allowed 
to settle my said estate within two years from the time of my 
decease.” 

O. P. Lord, for the appellant. 

Ward, for the appellees. 

Dewey, J. The construction of the clause in the will upon 
which the present question arises is not free from difficulty. That 
the testatrix should have intended to compensate the executor 
for his services, by allowing him the entire income of her estate 
during the time that elapsed from the probate of her will to the 
final settlement of the estate, is so unusual and improbable, that 
it must be indicated by the plain and obvious language of the 
will, or we cannot adopt it. Such a form of compensation would 
furnish a direct inducement for delay in closing the settlement 
of the estate, and is one not likely to be selected by a testator. 
So strong, however, is the language here used, that if no other 
provision had been found in the will, fixing the compensation 
of the executor, than that relied on by him as authorizing the 
allowance which he now claims, it might have required that 
construction. But the provision in the will, that the executor 
is to be allowed three per cent. on certain amounts, shows 
strongly that the testatrix had in her mind a fixed and certain 
mode of compensation for regulating the allowance to him. 
Had it been intended to allow the gross sum that might be 
received from the income of the whole property during the set- 
tlement of the estate, this minute provision of three per cent. 
would hardly have been introduced. 

Three per cent. is, by the express words of the will, to be 
allowed on the amount of the inventory. We have only to read 
* also”’ as and, to make the sense perfectly clear, and to fix the 
compensation at three per cent. on the inventory and the whole 
sums that may accrue during the settlement of the estate. This 
reading is so much more natural and probable, as an indication 
of the purpose of the testatrix, than that contended for by the 
executor, that we feel constrained to adopt it. The allowance 
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to the executor will be, therefore, three per cent. on the whole 
amount of the inventory, and on the sums accruing during the 
settlement of the estate, except those arising from the real 
estate which vests in the devisees immediately. 


Hosart Cuark d& another vs. Mary Foster & another. 


A testator bequeathed to his mother the income of $8000, and ordered that sum to 
be placed in the hands of trustees, and that they should invest it in bank stock, or 
lend it on mortgage, and pay the income or interest, which they might receive, to 
his mother, half yearly: He also gave to his mother the right to dispose of said 
$8000 by will, and directed that, if she should die intestate, the same should be di- 
vided among her heirs: After bequeathing several pecuniary legacies, the testator 
gave to his wife, during her life, the income of all the residue of his estate, real 
and personal, and directed said residue to be placed in the hands of the same 
trustees, whom he empowered to invest it in bank stock, or lend it on mortgage, 
and directed them to pay the income or interest, which they might receive, to his 
wife, half yearly, and also empowered the trustees to sell any part of his real estate, 
with the consent of his wife, “the amount so sold, to be invested and remain the 
same as the personal estate left in trust for her benefit ;” and also directed that, on 
the death of his wife, $1500 of the property so bequeathed in trust for her should 
be given for the support of a school, and that the remainder thereof should go to his 
mother, and, in case of her death, to her heirs: The testator appointed his executors 
to be trustees of the property given, as aforesaid, for the benefit of his mother and 
wife. Held, that the testator’s mother was not entitled to the interest of $8000, 
half yearly, out of the general funds of his estate ; but that the trustees were bound 
to invest 8000 for her benefit, and to pay her, half yearly, such income or inter- 
est as they should receive, deducting the costs and charges of the trust, and sub- 
jecting her to losses, if any, on the investments bond fide made. 


Tuts was a bill in equity, brought by the trustees under the 
,will of Ephraim Foster, late of Boxford, for the purpose of set- 
tling the rights of the cestuzs que trust. The whole case is exhib- 
ited in the opinion of the court. 

Husparp, J. This case comes before the court on the biil 
and answer ; and the question presented for the consideration 
of the court arises upon certain clauses in the will of Ephraim 
Foster, of whom the plaintiffs were executors and trustees. The 
clauses are as follows: ‘1st. I give and bequeath unto my 
mother, the widow of Simeon Foster deceased, the income of 
eight thousand dollars; the said eight thousand dollars to be 
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placed in the hands of trustees, who shall invest it in bank stock 
in the county of Essex, or may loan it to individuals, taking 
real estate for security ; and the said trustees shall pay to the 
said Mary Foster the income or interest they may receive, half 
yearly. And further, I give the said Mary Foster the right to 
dispose of the said eight thousand dollars by will, at her decease ; 
~ and if the said Mary Foster dies intestate, then the above eight 
thousand dollars shall be divided among her heirs, the same as 
her other property.” | 

The testator, after giving five pecuniary legacies, and order- 
ing a mortgage, which he held upon the estate of Phinehas Fos- 
ter, to be cancelled, made the following bequests: “ 8th. I 
give and bequeath unto my wife, Orissa B. Foster, all my real 
estate in Boxford, for her sole use forever. I also give my said 
wife, Orissa, all my furniture in the house [ live in, of every de- 
scription. 9th. I further give and bequeath unto my said wife, 
Orissa, the income, during her natural life, of all the residue of 
my estate, real, personal and mixed; the said amount or resi- 
due to be placed in the hands of trustees, who may invest the 
same in bank stock in the county of Essex, or may loan it to 
individuals, having real estate pledged as security, and the said 
trustees paying to my said wife, Orissa, the income or interest 
they may receive, half yearly. And further, if the said trustees 
and my said wife shall think it for her interest to sell any part 
of the real estate left in trust for her benefit, then they, with 
her consent, may sell the same; and a deed given by the said 
trustees and the said Orissa shall be a good and valid deed. 
But the amount so sold shall be invested, and remain the same, 
as the personal estate left in trust for her benefit. And further, 
at the decease of my said wife, Orissa, all the above property, 
left in trust for her benefit, shall be disposed of as follows , 
that is, fifteen hundred dollars of the same shall be given to the 
west parish in Boxford, to build and support a public schvol for 
the education of children, as the law now directs; saia school 
house to be located as near the meeting-house where the Rev. 
Dr. Eaton now preaches, as a piece of land for that purpose 


can be purchased ata reasonable price. The residue or remain 
48 * 
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der of said property, after the decease of my wife, shall go to 
my mother, and, in case of her death, to her heirs. And das¢ly, 
I appoint William Johnson, jr. and Hobart Clark, both of An- 
dover, in the county of Essex aforesaid, trustees to the property 
left in this will for the benefit of my mother and my wife, 
Orissa ; and if the said William Johnson, jr. and Hobart Clark, 
or either of them, should decline serving as trustees, or in the 
case of the death of either or both of them, then the judge of 
probate for the county of Essex shall appoint a trustee or trus- 
tees to take the place of one or both, so declining or deceased. 
And I hereby appoint the said Johnson and Clark executors of 
this my last will and testament.”’ 

The trustees under the will have, in the execution of their 
trust, proceeded to pay said Mary Foster the sum of two hundred 
and forty dollars semi-annually, without any deduction. But 
doubts having arisen in regard to the course pursued by them, 
and the two cestuis que trust, the mother and the widow, disa- 
greeing as to the construction of the respective clauses of the 
will in which they are interested, this bill has been filed to 
ascertain their respective rights, and to guide the trustees in the 
discharge of their several duties. 

The said Mary claims the payment of two hundred and 
forty dollars semi-annually, without deducting any costs of the 
trust ; and that said income is to be paid from the estate of the 
deceased, and is not to be reduced, although losses may occur 
after investing moneys to provide a fund for the payment of the 
same ; and that, so long as there is any estate of the testator 
remaining, and sufficient to pay the annuity, she is entitled to 
receive it. 

The said Orissa B. Foster, the widow, alleges, on the other 
hand, that said Mary is not so entitled ; but that the trustees are 
bound to set apart eight thousand dollars, and invest it in the 
manner directed by the will, and to pay to her the net income 
or interest, after deducting the costs and charges incurred in 
managing the trust, and the taxes on the fund; and that any 
losses of the principal sum, by reason of unfortunate invest- 
‘ment, is not to be made good out of any other part of the 
estate of the testator. 
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The question submitted upon these respective claims is, 
whether the trustees are bound to set apart, from the general 
funds of the estate, a sum of eight thousand dollars, and appro- 
priate the same for the benefit of said Mary, and to pay to her 
the net income or interest thereof, after deducting the costs and 
charges of the trust, and taxes on the same, and subjecting her 
to losses in case the fund should be diminished; or whether 
the said trustees are bound to pay said Mary the sum of two 
hundred and forty dollars semi-annually, irrespective of costs, 
charges, taxes and losses of income. 

The argument on the part of Mary Foster, the mother, Is, 
that it was the intention of the testator to make an ample and 
permanent provision for her, in the first place; and that, to 
effectuate this, she is to receive six per cent. on eight thousand 
dollars, payable semi-annually ; that the terms used, ‘income 
or interest,” are exegetical the one of the other, and mean te 
specify the legal interest; and that this sum is to be paid dur 
ing life, without any diminution, as otherwise her provision will 
not be permanent. 

The object of the testator was, to provide a comfortable and 
secure support for his mother; and the true construction of the 
bequest to her, we think, is this: It is a bequest of eight thou- 
sand dollars to her, subject to her disposition by will, or, in case 
of her intestacy, to be divided among her heirs, the same as 
her other property. But, for her protection, he appoints trus- 
tees, whom he also makes his executors, who are to receive the 
eight thousand dollars and invest it in bank stock in the county 
of Essex; or they may lend it upon mortgage of real estate ; 
and such income or interest as they receive, they are bound 
to pay to her half yearly, subject, however, to the reasonable 
charges on the same. ‘This is not the bequest of an annuity, 
nor the securing to her of the regular payment of a sum certain ; 
but it is the gift of eight thousand dollars, the income or inter- 
est of which, be it more or less, she is to receive. And we 
think the words “income or interest”? are distributive ; that 
the income relates to the bank stock, and the interest to the 
mortgages. 


Or 
~i 
wo 
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It is very obvious that the testator intended to settle his 
estate by the distribution of his property among various objects 
of his bounty ; and, after the death of his widow, giving a leg- 
acy for the support of a school, and making his mother, or her 
heirs in case of her death, his residuary legatee. But this 
could not be effected, if the executors were bound, at all events, 
to provide a certain annuity for the mother, and at the same 
time to secure a fund out of which it should be made in a par- 
ticular manner. Because, to enable them to do this with cer- 
tainty, they must retain a much larger sum in their own hands, 
or under their control, during the whole period of her life ; 
and, in effecting this, the payment of the pecuniary legacies, of 
which there are five, must be postponed, or the residue, the 
income and interest of which is given to the widow for her sup- 
port, must be subjected to the charge; neither of which, we 
think, was intended by the testator. 

There are no clauses in the will, nor any provisions at the 
close, which lead to the construction suggested in behalf of the 
mother. On the other hand, if the legacy to the mother is con- 
strued as a simple bequest of eight thousand dollars, but of 
which the investment is confided to trustees for her benefit, 
the intentions of the testator can be fulfilled; the estate can be 
settled by the executors; and no duties remain, but what are 
definitely prescribed to the trustees. 

In regard to the charges on the fund, as the gift is not a spe- 
cific annuity to the mother without charge, but a bequest of a 
given sum, the income must be charged with the reasonable 
expenses of the trustees and the taxes on the principal sum; 
and if any losses arise upon the investments bond fide made by 
the trustees, within the authority vested in them, they must be 
borne by the cestut que trust. 

The order of court will therefore be, that the plaintiffs, 
crediting themselves, in their account as executors, with eight 
thousand dollars paid to themselves as trustees, invest or 
make loan of the same on behalf of the mother, as directed by 
the will; and that they invest the residue of the estate which 
remains in their possession, after satisfying the other legacies, 
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for the benefit of the widow of the testator, i. the manner 
directed by the will. 

N. J. Lord, for the plaintiffs. 

J. Pickering, for Mary Foster. 

O. P. Lord, for Orissa B. Foster. 


Epuram Brown vs. Increase H. Brown & others. 


The town of M., in a deed conveying a beach to B., reserved the right to enter 
thereon, and take away gravel and sand, for the purpose of making and repairing 
highways in the town: A., under authority of the town, entered on the beach and 
carried away, for the purpose of repairing highways in the town, stones of a con- 
siderable size, embedded in and mixed with the beach gravel. Held, in an action 
of trespass brought by B. against A., that A. could not give evidence that, in the 
town of M., the material which he took from the beach was, at the time of the making 
of the deed, and since is, universally known as and called gravel, and that it was not 
there generally known and called by any other name. Held also, that A. might give 
evidence that said material was the same that the town of M. had always used ‘or 
making and repairing highways. 


Trespass for breaking and entering the plaintiff’s close, in 
Marblehead, called Devereux Beach, and taking and carrying 
away therefrom “ four thousand tons of ballast.” The defend- 
ants justified under the right reserved in a deed from the town 
of Marblehead, conveying the locus in quo to the plaintiff, in 
1839. ‘The reservation in this deed was as follows: “ Reserv- 
ing to the town the right and privilege to enter on the beach 
situate,’ &c. “and to take and carry away gravel and sand 
therefrom, as the said town may have occasion, for the making 
and repairing of their highways ; but not to take the same away 
to such extent as to cause the tide to flow across said beach.” 

The trial was before Dewey, J. whose report thereof was as 
follows: ‘The principal question connected with the point 
reserved was, whether the materials taken away by the defend- 
ants were embraced within the reservation in the deed. It 
appeared in evidence that those materials were, in part, stones 
of considerable size, embedded in and mixed with the beach 
gravel on the sea shore. 

“'T’o sustain the defence, the defendants offered to prove that 
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the material taken by them is now, and at the time of the 
making of the deed to the plaintiff was, in the town of Marble- 
head, universally known as and called gravel, and that it was 
not generally known and called there by any other name ; and 
they offered evidence tending to prove that it was the same 
material that the town had always used for making and repair- 
ing their highways. The plaintiff objected to the evidence thus 
proposed ; whereupon the court ruled as follows: That where 
words, having an established meaning in the language, are used 
in no new, peculiar, or technical sense, they are to be under- 
stood as used according to such established use, applied, how 
ever, to the subject matter, and considered in reference to the 
entire Janguage and provisions of the instrument in which they 
are introduced, and the purpose and object to which they are 
applied: That in reference to the reservation in the present 
deed, the words “ gravel and sand” must be construed according 
to the ordinary meaning attached to these words, and modified 
by the subject matter to which they have reference, and the 
objects for which they are introduced; and that the reservation, 
being inserted in the deed apparently for the purpose of secur- 
ing to the town the right to take and carry away gravel and 
sand for repairing their highways, any material which, within 
the most extended known and general use of the words “ gravel 
and sand,” might be useful and appropriate for repairing high- 
ways, might be considered as embraced within the reservation. 
And the defendants were allowed to introduce any evidence 
tending to show that the material, taken away at the several 
times complained of in this action, was the same that had al- 
ways heretofore been used for making and repairing highways 
in the town. 

«The question, whether the material taken away was ‘ gravel 
and sand,’ was, under the instructions above stated, submitted 
to the jury to determine as a matter of fact. Neither party 
requested any ruling, as a matter of law, whether, upon the 
evidence offered, the material was or was not ‘ gravel and sand.’ 
The jury found for the plaintiff.” 

The questions of law, arising on the foregoing report, were 
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reserved for the consideration of the whole court, who were to 
order a new trial, if the aforesaid rulings or instructions were 
wrong. | 

The argument was had at the last November term. 

N. J. Lord & O. P. Lord, for the defendants. The local 
meaning of ‘‘ gravel and sand ” should have been given in evi- 
dence to the jury. Where words used ina contract have not 
an established legal meaning, the parties may show the mean- 
ing in which the words are used. 3 Stark. Ev. 1033. Greenl. 
on Ev. $$ 280, 295. Peisch v. Dickson, 1 Mason, 11, 12. 
Livingston v. Ten Broeck, 16 Johns. 14. The King v. Os- 
bourne, 4 East, 327. Weld v. Hornby, 7 East, 195. Attorney 
General v. Parker, 3 Atk. 577. The King v. Mashiter, 6 
Adolph. & Ellis, 153. Clayton v. Gregson, 5 Adolph. & Ellis, 
302. Smith v. Wilson, 3 Barn. & Adolph. 728. Astor v 
Union Ins. Co. 7 Cow. 202. 23 Amer. Jurist, 260-262. 

Ward, for the plaintiff. The words, in the cases cited for 
the defendants, which were allowed to be explained by evi 
dence of usage, were mostly words of art, and the rule applied 
in those cases, is not applicable to the words in the plaintiff’s 
deed. In Brown v. Saltonstall, 3 Met. 423, the court held that 
the word “occupied,” used in a will to describe a house and 
land devised, could not be explained by extraneous evidence. 

The defendants were permitted to prove the meaning of 
“‘ oravel and sand for the making and repatring of highways”? in 
Marblehead ; but they did not succeed in proving that the ma- 
terial taken by them was gravel and sand for that purpose. 

Snaw, C.J. The question in the present case arises from 
a reservation in a deed, conveying land to the plaintiff, duly 
made and executed by the inhabitants of Marblehead. This 
‘deed, made in 1839, purports to convey to the plaintiff a tract 
of land, embracing a line of beach bounding on the sea, and 
contains the following reservation: ‘‘ Reserving to the town the 
right and privilege to enter on the beach, and to take and carry 
away gravel and sand therefrom, as the said town may have 
occasion, for the making and repairing of their highways,” &c 

The action is brought against the defendants, who claim to 
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have acted under the authority of the town, and justify their 
right so to do under the foregoing reservation; and the ques- 
tion is, what is the true construction and legal effect of that 
reservation? The averment in the declaration is, that the de- 
fendants, instead of taking sand and gravel, took and carried 
away ballast; and the proof was, that they took up and carried 
away stones of considerable size, embedded in and mixed with 
the beach gravel on the sea shore, and that such materials did 
not come within the description of sand and gravel. 

Evidence was offered by the defendants, to prove the mean- 
ing of the words “sand and gravel,” as generally and usually 
understood at Marblehead ; also to prove that the same species 
of material had been used for the same purpose, before the 
making of the said deed. The court rejected the former evi- 
dence and admitted the latter. 

The court are of opinion, that the instructions were: right 
upon both points. As to the first, we think the general rule of 
law is, that the construction of every written instrument is mat- 
ter of law, and, as a necessary consequence, that courts must, in 
the first instance, judge of the meaning, force and effect of Jan- 
cuage. ‘The meaning of words and the grammatical construction 
of the English language, so far as they are established by the 
rules and usages of the language, are, prima facie, matter of law, 
to be construed ind passed upon by the court. But language may 
be ambiguous and used in different senses ; or general words, 
in particular trades and branches of business — as among mer- 
chants, for instance — may be used in a new, peculiar or techni- 
eal sense; and therefore, in a few instances, evidence may be 
received, from those who are conversant with such branches of 
business, and such technical or peculiar use of language, to explain 
and illustrate it. One of the strongest of these, perhaps, among 
the recent cases, is the case of Smith v. Wilson, 3 Barn. & 
Adolph. 728, where it was held, that in an action on a lease of an 
estate including a rabbit warren, evidence of usage was admissible, 
to show that the words “ thousand of rabbits” were understood 
to mean one hundred dozen, that is, twelve hundred. But the 
decision was placed on the ground that the words ‘“ hundred,” 
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“thousand,” and the like, were not understood, when applied 
to particular subjects, to mean that number of units; that the 
definition was not fixed by law, and therefore was open to such 
proof of usage. 

Though it is exceedingly difficult to draw the precise line of 
distinction, yet it is manifest that such evidence can be admitted 
only in a few cases like the above. Were it otherwise, written 
instruments, instead of importing certainty and verity, as being 
the sole repository of the will, intent and purposes, of the parties, 
to be construed by the rules of Jaw, might be made to speak a 
very different language, by the aid of parol evidence. The 
instruction, in this case, was cautiously expressed and guarded. 

As to the second, the instruction was sufficiently liberal for 
the defendants. In a conveyance of title, deeds must be con- 
strued according to the language ; and if the town, when they 
owned the land, took materials not coming within the descrip- 
tion of “gravel and sand,” as they well might do, to mend their 
highways — as paving stones, or materials for macadamizing — 
but chose to make their reservation in narrower terms, they 
must abide by it, and cannot enlarge it by showing such former 
usage. But, construed according to the subject matter, we are 
to presume that the evidence was admitted, to operate to this 
extent only, namely, that it might tend to show that ail such 
material as had been used as gravel, to spread upon the surface 
of the roads, in the usual mode of covering roads made of earth 
and gravel only, was in the contemplation of these parties, and, 
to that extent, to show what they regarded as gravel. 

Whether the jury drew the right conclusion from the evi- 
dence, we have no means of knowing ; the evidence not being 
reported. We were referred to the declaration for a descrip- 
tion of the material which was actually dug and carried away ; 
but whether the proof fully came up to the averment, we do 
not know. ‘This is an action of trespass, and concludes no 
right. If the verdict was against the evidence, the parties will 
have an opportunity to test the question again in a new action 

Judgment on the verdict 

YOU, VIII. 49 
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Davin PLumer vs. Samuret Brown. 


Twenty years’ adverse and uninterrupted use, by A., of land adjoining mis farm, gives 
him a possessory title to such land, or an easement therein: But such possession by 
A.’s grantor, while he was only tenant at will of the farm, cannot be tacked to the 
possession of A., in order to make out the twenty years, although his grantor con 
veyed the farm to him, with all the privileges and appurtenances. 

The selectmen of a town viewed a highway, in company with the owners of the adjoin- 
ing lands, and ordered the fence against the highway to be moved back: The fence 
was accordingly moved back, and was continued more than twenty years in the 
place where it was then put. Held, that the fence,so moved and continued, was, 
under Rev. Sts. c. 24, § 61, to be deemed and taken as the true boundary of the high- 
way ; there being no records or monuments by which the boundary could be made 
certain. 

A surveyor of highways lawfully removed wood which was placed within the limits of 
the highway, and gave notice to the owner of the wood where he had put it, and told 
him he might have it on paying for the removal of it. Held, in an action of trover, by 
the owner of the wood, against the surveyor, that there had been no conversion. 


Trover for a quantity of wood. At the trial in the court of 
common pleas, before Williams, C. J. the plaintiff introduced 
evidence to prove his title to the wood, and the conversion 
thereof by the defendant, by taking and carrying it away. 

The defendant justified the taking and removing of the wood, 
on two grounds. First, that the wood was lying on land of 
Enoch Plumer, who authorized and requested the defendant to 
remove it. Second, that the wood was lying in a highway in 
the town of Newbury ; that the defendant was surveyor of 
highways in that town, and removed the wood as a public 
nuisance. 

The defendant, to maintain his defence on the first ground, 
introduced evidence tending to prove that John Thurston, now 
deceased, was formerly the owner in fee of the land in ques- 
tion; that said Enoch Plumer, at the time of the removal of 
the wood by the defendant, was the owner of said land, as one 
of the legal representatives of said Thurston, and requested the 
defendant to remove the wood therefrom. ‘To rebut this evi- 
dence, the plaintiff introduced evidence tending to prove that, 
in the year 1811, Benjamin Thurston made a verbal contract 
with said John Thurston, to purchase said land, and that he 
paid to said John the price thereof, according to said contract , 
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that from the time of said purchase till the year 1816, said 
Benjamin used said land for the purpose of keeping his wood, 
carts and other things, thereon; that in 1816, said Benjamin 
sold and conveyed his farm, situated at or near the place in ques- 
tion, to the plaintiff, and has not since made any use of said 
land; that the plaintiff, after he purchased said farm, as afore- 
said, till within five or six years next before the trial, used said 
land, for the purposes aforesaid, peaceably and without interrup- 
tion. Parol evidence was also introduced, tending to prove 
that within two or three years next before the trial, and before 
the present cause of action accrued, the said Benjamin Thurston 
released his interest in said land to the plaintiff; but no such 
release was produced at the trial. 

Upon this evidence, the judge instructed the jury, that if it 
was proved, to their satisfaction, that Benjamin Thurston agreed 
to purchase, and actually paid for, the said land, and thereupon 
entered thereon and continued in the occupation thereof, unin- 
terruptedly, for 20 years, he thereby acquired, for the purposes 
of this action, a title thereto ; but if he occupied said land only 
five or six years, he did not thereby acquire such title; that it 
the plaintiff, since he commenced the occupation of said land 
in 1816, continued in the adverse possession thereof, under a 
claim of right, for the term of 20 years, he thereby acquired a 
possessory title sufficient to maintain this action; but not by a 
possession for a shorter time. 

Upon the second ground of defence, it was proved or ad- 
mitted that there had been, from time immemorial, a public 
highway in Newbury, leading from the house of S. Poor to the 
house of J. M. Plumer; that, in the year 1811, the wall by 
the side of said highway stood, and from time immemorial had 
stood, nearer the travelled part of the highway than it stood 
when the defendant removed said wood ; that, before the year 
1811, said Benjamin Thurston and his father, who had occupied 
the house now occupied by the plaintiff near the land in ques- 
tion, had piled their wood on the road side of said wall, and 
near said wall; that in consequence thereof an accident hap- 
pened in said road, in the year 1811, and that the people in the 


580 ESSEX. 


Plumer v. Brown. 


neighborhood were dissatisfied with the condition of said road 
The evidence also tended to prove that the selectmen of New- 
bury, in 1811, went to view said road; that said John Thurs- 
ton, Benjamin Thurston, the plaintiff and others, were present ; 
that said selectmen declared that said ancient wall ought to be 
moved back to the place where the wall stood at the time of 
the removal of said wood by the defendant, and where it now 
stands; that this was assented to by all who were present ; and 
that said wall was, soon afterwards, moved back accordingly, 
and has remained in the same place ever since. No record 
was shown of any proceedings of said selectmen, or of the 
town of Newbury, relating to said road, except an old record of 
the year 1719. 

It appeared that the land in question was between the line of 
the ancient wall and the present existing wall, and that, from 
time immemorial till 1811, it had been enclosed within, and 
was part of, the field of said John Thurston; and it did not 
appear that any marks or monuments remained, by which the 
precise line of the way, as it existed before the year 1811, could 
be ascertained. 

The judge instructed the jury, on this point, that if the wall, 
as it stood when the defendant removed the plaintiff’s wood, 
was erected, and had been continued for more than 20 years, 
fronting upon or against said highway, and from length of time, 
or otherwise, the boundaries thereof were not known, or could 
not be made certain by records or monuments, then the said 
wall, as it then stood, was to be deemed and taken to be the 
true boundary of said highway. 

There was evidence tending to prove that, after the said 
wood had been removed by the defendant, he gave notice to 
the plaintiff where it was, and told him that he could have it, 
paying the defendant for removing it; and the plaintiff’s 
counsel requested the judge to instruct the jury, that if the 
original taking of the wood by the defendant was lawful, yet 
this subsequent statement, by the defendant to the plaintiff, of 
the condition on which he could have the wood, was a conver- 
sion, But the judge declined giving this instruction, and in 
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structed the jury, that if the original taking was lawful, yet if 
the defendant, by any act or prohibition, or refusal to deliver 
the wood to the plaintiff, had prevented the plaintiff from tak 
ing it, that would be evidence of a conversion. . 

The jury returned a verdict for the defendant, and the plain- 
tiff alleged exceptions to the aforesaid instructions. 

O. P. Lord, for the plaintiff. The judge erred in instructing 
the jury that the plaintiff must himself have occupied 20 years, in 
order to gain a possessory title. . The successive occupations of 
an ancestor and heir, or of a grantor and grantee, may be 
joined. Sargent v. Ballard, 9 Pick. 256. Melvin v. Whiting, 
13 Pick. 184. Melvin v. Proprietors of Locks and Canals, 5 
Met. 15. 

2. The provision in the Rev. Sts. c. 24, $61, that fences 
against a highway, continued more than 20 years, shall be 
deemed the true boundaries, when no other boundaries can be 
ascertained, was not intended to protect individuals from the 
encroachments of the public, but to protect the public against 
the encroachments of individuals, and therefore does not apply 
to this case. Besides; that provision makes fences only primd 
facie evidence of the boundaries. Sprague v. Waite, 17 Pick. 
309. The instructions given to the jury imported, if they did 
not expressly affirm, that the evidence was conclusive. But the 
presumption that the fence, in this case, was the true boundary, 
was rebutted by the proof that individuals had occupied the 
land between the fence and the travelled road. 

3. The defendant, by requiring payment as a condition of 
the plaintiff's retaking the wood, made such an unlawful 
claim to the property therein, as amounted to a conversion. 

Hills, (N. J. Lord was with him,) for the defendant. 1. The 
instruction on the first point wasin the plaintiff’s favor, as h» 
had used the land 27 years continuously. The addition of fixe 
or six years more would not have helped his case. But the two 
occupancies could not be joined; as is shown by Sargent v. 
Ballard. There was no privity between the plaintiff and the 
preceding occupants of the land in question. The parol pur. 


chase by Benjamin Thurston gave him no right. St. 1785. ¢ 
49 * 
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37, $2. Adams v. Townsend, 1 Met. 483. Thompson v. 
Gould, 20 Pick. 138. And his subsequent occupancy was that 
of a tenant at will, which was not assignable. Com. Dig. 
Estates by Grant, H.7. That the land, from which the defend- 
ant removed the wood, did not pass by the deed of the farm, is 
shown by the release subsequently given to the plaintiff. 

2. The instruction, as to the fence being the true boundary of 
the highway, was exactly according to the words of Rev. Sts. 
c. 24, § 61, and did not militate with the case of Sprague v. 
Warte, 17 Pick. 309. 

3. The case does not show that the plaintiff demanded the 
wood, nor that the plaintiff forbade him to take it. And this 
was a case in whicha demand and refusal were necessary to be 
shown as evidence of a conversion. 2 Saund. Pl. & Ev. 883. 
3 Stark. Ev. 1496, 1497. Mixon v. Jenkins, 2 H. B. 135. 
Nelson v. Merriam, 4 Pick.249. The jury have found that the 
defendant did not by any act or prohibition, or refusal to deliver 
the wood, prevent the plaintiff from taking it. 

Suaw, C.J. The question in this case depends so much 
upon a precise knowledge of the localities, that it is difficult to 
understand it without a plan. As we understand the case, the 
wood was lying on a place apparently within the limits of the — 
highway, and the defendant, as a surveyor, removed it as a 
nuisance. But there was no record, indicating the exact limits 
of the highway ; and as the adjoining land belonged to Enoch 
Plumer, and as it was apparent that the land was either within 
the highway, or the soil was that of Enoch Plumer, the defend- 
ant justified, not only as a surveyor of highways, but also under 
the license and request of said Plumer. It was therefore, prima 
facie, either a public or private nuisance, in either of which — 
cases the defendant was justified, unless the plaintiff had ac- 
quired an easement for placing his wood there or a possessory 
title by grant or prescription. The defendant offered evidence 
of the title of Enoch Plumer, by descent from John Thurston, 
as one of his heirs, and an authority and request from him to 
remove the wood. ‘To rebut this title and show an easement 
or possessory title in himself, the plaintiff offered evidence that 
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John Thurston, in his life time, entered into a: parol contract 
with Benjamin Thurston, in 1811, to sell the land to him, and 
received his pay ; but that no deed was executed. Benjamin 
Thurston used the land, for placing wood, carts, &c. till 1816. 
He then sold to the plaintiff his farm, situated near and on the 
opposite side of the highway, by a deed not embracing the 
premises, but with the usual clause of privileges and appurte- 
nances. The plaintiff continued to occupy his farm, and made 
the same use of the premises (being a strip of land on the side 
of the road) which Benjamin Thurston had made, until within 
five or six years before the bringing of this action. The judge 
instructed the jury, in effect, that the plaintiff must show 20 
years’ uninterrupted possession, to make out a possessory title, 
and that he could not connect Benjamin Thurston’s possession 
with his own, to make out the 20 years; that if he himself, 
from 1816, when he purchased, had had adverse and uninter- 
rupted possession 20 years, it was sufficient to establish his right 
of possession, and rebut the claim of the defendant to justify 
under Enoch Plumer. | 

The court are of opinion that this instruction was right. The 
most which Benjamin Thurston could acquire, by his parol 
purchase, was a tenancy at will; and this was not assignable. 
Nor did he, by his deed, profess to transfer it to the plaintiff. 
It was not long enough to create an easement which would pass 
as appurtenant to the farm. 

On the ground that the land was in the highway, it appears 
that in- 1811 a question was made, whether the wall at the 
place was not an encroachment on the highway; that the 
selectmen of Newbury viewed it, in the presence of the plaintiff’s 
predecessors and himself, and ordered the wall to be placed 
back, where it now is, which was soon after done, and it has 
remained so ever since. The judge instructed the jury, that 
this case was within the Rev. Sts. c. 24, $61, which provide 
that where fences have been erected, and continued for more 
than 20 years, against any highway, and from length of time, 
or otherwise, the boundaries thereof (that is, of the highway) 
are not known, such fences shall be deemed and taken to be 
the true boundaries thereof. 
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The court are of opinion, that this statute provision was ap- 
plicable to the present case. It was a fence which had been 
standing more than 20 years, and so, by force of the statute 
rule, established the line of the highway, and showed that the 
place where the plaintiff’s wood was lying was within it. It 
tended to establish the defendant’s justification, unless he could 
show an adverse right, as against the public, to use the soil of 
the highway. 

The plaintiff requested the judge to instruct the jury, that 
although the defendant was justified in removing the wood, yet 
his subsequent notice to the plaintiff, by which he informed him 
where the wood was, and that he could have it, paying the 
defendant for removing it, was a conversion. 

We are far from intending to intimate that a public officer, 
removing a nuisance, may not charge the party who created it, 
with the reasonable cost of its removal. The Rev. Sts. c. 24, 
$ 63, provide that when any fence or other incumbrance, erected 
or continued on any town way or highway, shall be adjudged a 
nuisance, and ordered to be abated, the materials of such incum- 
brance may be sold to pay the costs and charges of prosecution ; 
and, if insufficient, the party convicted of erecting or continuing 
it shall be chargeable for the balance. But, without giving any 
opinion on this point, it is sufficient for this case to say, that 
even a demand and refusal are only evidence of conversion ; 
that here is no demand and no refusal; and that the case was 
left to the jury with right instructions on this point. 

Exceptions overruled. 


| 


Freorrees oF THE GRAMMAR SCHOOL IN THE Town OF 
Ipswicu vs. Exias ANDREWS. 


The grant made by the town of Ipswich, in 1650, in trust for the use of a school in that 
town, conveyed a fee, although it contained no words of limitation. 

The feoffees of the grammar school in Ipswich are owners in fee of the reversion ex: 
pectant on the expiration of the long lease of the school lanas, to John Cogswell and 
his assigns, made in 1650; and their title thereto was confirmed by the statute for 
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regulating said school, which was passed in 1765, and was made perpetual by S/ 

1786, ¢. 54, 

The present tenants of the lands belonging to said feoffees are not entitled, by virtue of 
the provision in said lease to John Cogswell, to deduct their town taxes from the rent 
reserved in that lease. 

Dest for rent of part of the School Farm, so called, in the 
town of Essex, from March 1838 to March 1839. The first 
count was on the lease hereinafter mentioned, and the second 
was for use and occupation 

The case was submitted to the court upon the statement ot 
facts which follows: On the 14th of November 1650, the town 
of Ipswich, “at a general town meeting, granted to Mr. Rob- 
ert Payne and Mr. William Payne, and such others as the town 
shall appoint, for the use of the school, all that neck of land 
beyond Chebacco River, and the rest of the ground (up to 
Gloucester line) adjoining to it. Major Denison and Mr. Bar- 
tholomew chosen by the town and added to the two Mr 
Paynes.” 

The lease mentioned in the plaintiffs’ first count was in 
these terms: ‘“ This indenture made the 16th day of January 
in the year of our Lord 1650, [1651,] between Daniell Denison, 
Robert Payne, William Payne and William Bartholomew, all of 
~ Ipswich, in the county of Essex, in New England, on the one 
part, and John Cogswell jr., of Ispwich aforesaid, in the county 
aforesaid, of the other part, witnesseth, that the said Daniell 
Denison, Robert Payne, William Payne ‘and William Bartholo- 
mew have demised, granted and to farm letten, all that parcel 
of land commonly called the Neck, beyond Chebacco River, 
bounded,” [here the boundaries were given;] ‘which said 
land, situate and being in Ipswich aforesaid, was granted to 
Daniell Denison, Robert Payne, William Payne and William 
Bartholomew, by the town of Ipswich, for the use of a free 
school in Ipswich forever, to the said John Cogswell, jr. his 
heirs, executors and assigns, for and during the space of one 
thousand years next ensuing the date hereof to be fully com 
plete and ended ; yielding and paying therefor yearly, during 
the said term, the yearly sum of fourteen pounds, in manner 
following ; that is to say, four pounds in butter and cheese, five 
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pounds in beef and pork, and five pounds in corn, at the cur- 
rent price they shall bear at the days of payment, which shall be 
yearly, the one half at or before the fifteenth day of November, 
and the other half on the fifteenth day of March after. All 
which payment shall be made to the said Daniell Denison, 
Robert Payne, William Payne and William Bartholomew, their 
heirs or assigns, at the days aforesaid, at the meeting-house in 
Ipswich , provided it shall be always lawful for the said John 
Cogswell to discount so much of the yearly rent as shall be at 
any time (if any be) charged upon the said lands, for town’s 
rates, but not for country rates or ministry maintenance ; and if 
it shall happen the said yearly rent, or any part thereof, to be 
behind and unpaid, after any of the days of payment aforesaid, 
by the space of one month, then it shall be lawful for the said 
Daniell Denison, Robert Payne, William Payne and William 
- Bartholomew, or any of them, or their heirs or assigns, to enter 
and distrain, and the distress, therefor taken, lawfully to bear, 
lead, drive and carry away, and to retain the same until the 
yearly rent and arrearages be lawfully paid and satisfied ; and if 
sufficient distress be not there to be found, then, at all times 
after, it shall be lawful for the said Daniell Denison, Robert 
Payne, William Payne and William Bartholomew, or any of them, » 
their heirs or assigns, upon the said lands and appurtenances to 
reénter, and the same to have again and possess, and the said 
John Cogswell, his heirs, executors or assigns, to expel and put 
out, any thing in this indenture contained to the contrary not- 
withstanding. In witness whereof, the parties aforesaid have to 
this indenture interchangeably set their hands and seals the day 
and year above written.” (Signed and sealed by the parties.) 

On the 19th of December 1651, the aforesaid lessors, Daniell 
Denison, Robert Payne, William Payne and William Bartholo- 
mew, gave to said John Cogswell an additional or explanatory 
deed, wherein they declared that it was their intent, in the 
aforesaid indenture, that said Cogswell, his heirs or assigns, 
should have and enjoy the said demised prer ‘ses during the 
whole term, and improve the timber thereupvn growing and 
being, at his own liberty and pleasure. And they also therein 
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declared that said Cogswell should “ have and. hold the prem- 
ises, to him, his heirs, executors and assigns, during the whole 
term, with all and: singular the appurtenances, without any im- 
peachment of or for waste, or to be in any way liable to be 
called to account for any strip or waste in respect of house or 
houses, or timber now or hereafter to be in or upon the premi- 
ses, or any part thereof.” 

In the year 1683, Robert Payne made the deed of confirma- 
tion, which is copied in the margin.* 


* To all Christian People, to whom this present writing shall come, Robert 
Payne, sen. of Ipswich, in New England, sendeth greeting. Whereas, after 
severall overtures and endeavours, among the inhabitants of said Ipswich, for 
setleing a grammar school in that place, it was proffered by the said Robert 
that he would erect an edefice for such a purpose; provided it might be putt 
into the hands of certain discreet and faithfull persons of the said towne, and 
their successors which himself should nominate, to be ordered and managed 
by them as feoffees in trust for that end, and their successors forever; pro- 
vided also, that the towne, or any particular inhabitants of the towne, would 
devote and set apart and give any land or other annuity for the yearly mainte- 
nance of such a one as should be fit to keep a grammar school: And whereas, 
the towne of Ipswich, att a publick meeting of the inhabitants, November 14th 
1650, did give all the neck of land beyound Chebaccwu River, and the rest of the 
ground up to Gloucester line adjoining to it, to the said Robert Payne, and 
William Payne, to whom, by the desire and consent of the said towne, att the 
same time, were added Major Dennison and William Bartholomew, for the use 
of such a school: And that the forementioned Major Dennison, Robert Payne, 
William Payne and William Bartholomew, did for themselves, their heirs and 
assigns, immediately after make a lease of all the said neck of land to John 
Cogswell jr. for one thousand years, he, his heirs or assigns, paying a yearly 
rent for the same, for fourteen pound per annum, for the use of the school, 
with the power and liberty of a reéntry reserved to themselves, their heirs 
and assigns, in case of non-payment of said rent; as may more largely appear 
by an indenture betwixt the said John Cogswell, on the one partie, and Major 
Dennison, Robert Payne, William Payne and William Bartholomew, on the 
other partie, bearing date January 16th 1650: And that also the inhabitants 
of said Ipswich, att a publick meeting, January 26th 1650, did add five more, 
(viz.) Mr. Symonds, Mr. Nathaniel Rogers, Mr. John Norton, Mr. William 
Hubbard and Deacon John Whipple, to the forementioned Major Dennison, Rob- 
ert Payne, William Payne and William Bartholomew, according to the desire 
of the said Robert Payne,all of whom they constituted and ordained as a commit- 
tee, to have full power to regulate all matters of and concerning the said school’s 
maintenance and schollars, as they shall see meet from time to time ; and that 
the said Robert did, in the year following, (viz.) 1652, purchase an house with 
two acres of ground belonging to it, more or less, of Richard Coy, as attorney 
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In the year 1710, an instrument was executed by tenants of 
said school lands, by which they expressly agreed to pay town 
taxes: [See this instrument at large, in the opinion of the 
court, post. p. 595.] 

The defendant purchased a part of the premises described in 
the aforesaid indenture of lease, subject to the rent therein re- 
served, but without any express words respecting the deduction 
of taxes ; and he holds a part of said premises by descent. 


to Samuel Heifer, the proper and rightful owner thereof, for the use of the 
school master, and likewise did, in the succeeding year, 1653, att his own 
proper cost and charges, build an edefice for a grammar school, which was 
erected on part of the land so purchased: And whereas, likewise, some of 
the first committee being deceased, and some living remote, the inhabitants of 
said towne, at a meeting, February 18th 1661, did nominate the reverend Mr. 
Cabott, Mr. William Hubbard, Mr. John Rogers, leaveing the said Robert 
Payne liberty to nominate two more, who hath since nominated Captain John 
Appleton and Mr. John Payne, eldest son of the said Robert, to be added to 
the former committee, which persons the former committee did approve and 
accept, as being ready to join with them according to the trust first committed 
to them, and that as any other of the said committee have deceased, they 
have continually made up the first number by some meet person or persons 
chosen by themselves, to be the succeeding members thereof: Whereas, 
lastly, the gift of the said house and land, with the edefice erected for the 
school upon part thereof, was never yet recorded in any publick register: 

Now know ye, that the said Robert Payne, for several good causes and con- 
siderations him thereunto moveing, especially for the increase of learning in 
the next generation, hath seen cause, by this publick instrument, to signify 
and declare, that as he did, in the year 1652 and 1653, make the said purchase 
of a house and parcel of land, and erect an edefice att his own cost and charges, 
for that use of a grammar school in said Ipswich, so he doth hereby ratify and 
confirm the same for the aforesaid intent and purpose forever. Hereby also 
making over, enfeoffing his whole right and interest in all the premises, (viz.) 
in the neck of land beyond Chebacco River, given him, with three others, 
(which are all besides himself deceased,) for the use of the school, and in the 
said house and Jand purchased and the edefice erected thereon, to the rest of 
the committee lately chosen or yet remaining, to them, and their heirs and 
successors, or assigns, forever, which successors shall be chosen by themselves, 
as any shall be taken away by death, or any other way removed, so as to be 
incapable to act in and about the premises ; hereby also debarring any of his 
other natural heirs hereafter from making any claim, challenge or demand, to 
any of the premises aforesaid, or any part thereof whatsoever. 

In witness whereof, the said Robert hath hereunto set his hand and seal, 
this fourth day of October, in the year of our Lord sixteen hundred and eighty 
three. Robert Payne. (Seal.) 
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In February 1819, the town of Essex, within which said 
leased premises are situate, was set off from Ipswich, and in- 
corporated by St. 1818, c. 85. (5 Special Laws, 294.) By 
this statute, ‘‘the grammar school house, with the lands, heredi- 
taments, rents and profits heretofore received, and belonging to 
the said grammar school,” were reserved to the town of 
Ipswich. : 

The defendant has paid rent to the plaintiffs up to the year 
1838, and for many years past has been their agent for collect- 
ing rents from the other tenants‘of said School Farm, and paying 
over the same, which have been paid up to March 1838; said 
tenants having previously paid their rents directly to the 
plaintiffs. 

The defendant’s town tax in Essex, for the municipal year 
1838, was $8:02; his county tax $2-30; and his proportion 
of the rent reserved by said lease was $6-°67, for the same 
time ; but he has never paid any town tax in Ipswich, since the 
incorporation of the town of Essex; nor has he, since said in- 
corporation, been taxed by the town of Ipswich for the leased 
lands held by him. 

The votes and records of the town of Ipswich, and of the 
plaintiffs, so far as they are competent evidence, are made part 
of fhis case; also the statutes empowering the plaintiffs to 
act as trustees of the grammar school in Ipswich, viz. the stat- 
ute passed in 1765, and the previous statute therein men- 
tioned; (3 Special Laws, Appx. 1, 2;) and St. 1786, c. 54. 
(1 Special Laws, 145.) 

The parties agreed that judgment should be rendered for the 
plaintiffs, if they were entitled to recover ; otherwise, that the 
plaintiffs should become nonsuit. 

This case was argued and decided at a former term. Vari- 
ous votes, &c. were referred to, which it is unnecessary to set 
forth at large, as they sufficiently appear in the arguments, and 
in the opinion of the court. 

N. J. Lord & O. P. Lord, for the plaintiffs. The authority 
~ of the original lessors was derived from the vote of the town of 
Ipswich, passed November 14th 1650. This vote might, per- 
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haps, have passed a fee, if it had been so intended. But the 
intention, as is to be inferred from the subsequent action of the 
town, was merely to grant the charge and oversight of the land 
to Robert Payne and others. See the statutes referred to in the 
statement of facts. 

Immediately upon the death of the last of the feoffees, the 
town claimed the land, and the right to lease it, and to take 
the rents, till the year 1765. This claim of the town, and the 
acquiescence of the lessees, operated as a surrender of the 
lease ; and the lessees, having paid rent to the town yearly, 
became tenants from year to year. Watt v. Maydewell, Hut. 
103. Ive’s case, 5 Co. 11 6. 

From these and other proceedings, it appears that the original 
lessors had no authority to demise for a thousand years, and 
that their lease was therefore void. They had, at most, only a 
life estate. 

The lessees have not, for a long time, paid rent in specific 
articles, according to the original lease. They hold under dif- 
ferent lessors, on a different rent, and under different liabilities 
for rent. 

The legislature, in 1765, on the request of all parties, and in 
compromise of the dispute, vested the estate in the lands in the 
town and feoffees, by incorporating, as feoffees, the three oldest 
selectmen, with the power of perpetuating the corporation by 
election. This statute did not establish the lease, but fixed the 
title to the estate; and the lessees still remain tenants from 
year to year, and as such have always paid rent. The plaintiffs 
are therefore entitled to recover on the count for use and occu- 
pation. 

If, however, the grant by the town was of the fee, the lease 
is still subsisting, and the right to deduct taxes was a personal 
privilege to John Cogswell, and not to his heirs and assigns. 
In other parts of the lease, where the covenants are meant to ex- 
tend to heirs and assigns, they are carefully expressed. Besides ; 
the taxes to be deducted are only taxes assessed by the town ot 
Ipswich. 

Again ; John Cogswell and others, (doubtless all the tenants,) 
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in 1710, released their right to deduct taxes. [See this release, 
post. p. 595.] : 

Huntington & Perkins, for the defendant. The deed ot 
confirmation, given by Robert Payne, in 1651, and the whole 
course of subsequent proceedings show that the grant of the 
town was intended and treated as a grant in fee. And the 
statute of 1765 established the title and confirmed the lease 

The defendant is tenant under the lease, with the right to 
discount town taxes. The purpose of the lease was to bring 
the land to public use ; and it was therefore immaterial whether 
the town received the rent, as such, or in the form of taxes 
and there was no reason why the right to deduct taxes should 
be confined to John Cogswell. The provision was a mode of 
paying rent, and runs with the land. Spencer's case, 5 Co. 16. 
Bally vy. Wells, 3 Wils. 29. Tatem v. Chaplin, 2 H. B. 133. 
Webb v. Russell, 3'T. R. 402. Morse v. Aldrich, 19 Pick. 449. 
It was at the option of Cogswell to discount his taxes, or not ; 
and therefore, though rent has been paid without discounting 
taxes, yet the tenants may insist on such discount, when they 
please. 

Witpe, J. On the facts agreed, several questions of law 
have been submitted to the determination of the court, in the 
discussion of which other facts have been assumed by counsel, 
which are not stated in the statement of facts, and which can- 
not be ascertained by the records of the town of Ipswich, and 
the deeds and documents which are referred to and made a 
part of the case. Whether, if these facts could be ascertained, 
they would materially affect the rights of the parties, is very 
doubtful. But, however this may be, we understand the parties 
do not wish the case to be further delayed for the purpose of 
ascertaining these doubtful facts. It must, therefore, now be 
decided on the facts agreed. 

The first question to be considered is, whether the plaintiffs 
have made out a good title to the land, for the occupation of 
which, by the defendant, rent is claimed. And this depends 
on the construction to be given to the grant of the town of 
Ipswich to Robert Payne and others, in the year 1650, and the 
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statute of 1765 in relation to that grant. The plaintiffs’ coun- 
sel contend that, as the grant contained no words of limitation, 
a life estate only passed to the grantees. And if this had been 
a more recent conveyance, such would have been its construc- 
tion. But in construing conveyances made early after the set- 
tlement of the country, when conveyancing was little understood, 
the intention of the parties is to govern, without regarding the 
rigid rules of construction which would be applicable to recent 
conveyances, and which might defeat the intention of the par- 
ties, however clearly that might be made to appear. So it was 
decided in Adams v. Frothingham, 3 Mass, 352. And the 
same rule of construction was adopted in Springfield v. Miller, 
12 Mass. 415, and has been recognized in ether cases. This 
rule of construing ancient conveyances was adopted to uphold 
the titles derived therefrom, which otherwise might be subverted 
in very many instances, and would be attended with manifest 
injustice, so extensively as to require, for the public good, the 
adoption of a rule adapted to the transactions which took place 
soon after the first settlement of the country. Conforming to 
this rule of construction, we can have no doubt that, by the 
grant In question, an estate in fee passed to the grantees. ‘That 
a fee was intended to be conveyed, will not admit of a doubt. 
The grantees, immediately after the grant, leased the premises 
for one thousand years, and, undoubtedly, without objection of 
the town. In 1683, Robert Payne, having alone survived the 
other grantees, undertook to perpetuate the trust, and did con- 
vey in fee the whole premises, which he held in trust, to certain 
persons, being a committee for the management of the school, 
three of whom were nominated and chosen by the town, and 
two by the said Robert Payne. In this conveyance, provision 
is made for the choice of successors, whenever any of the trus- 
tees should die, or in any other way be removed, so as to be 
incapable to act in and about the premises. These latter trus- 
tees, or their successors, continued to act in the performance of 
their trust, without objection from the town or any inhabitant, 
so far as appears by the records of the town, until 1720, when 
some difficulties arose, and the town, for the first time, laid claim 
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to the land, as having reverted to them after the death of the 
original feoffees ; and a suit was instituted, by the town, against 
one of the tenants under the lease to Cogswell, to recover pos- 
session of a part of the premises. In the court of common 
pleas, the tenant recovered judgment, and the town appealed to 
the superior court, and, having afterwards failed to enter their 
appeal, they petitioned the general court to enter their appeal ; 
but how the case terminated does not appear. 

Against these proceedings of the town, the reverend John 
Rogers and the reverend Jabez Fitch presented a memorial 
which was allowed to be entered in the records of the town. 
In this memorial, the town are requested to reconsider a former 
vote, and to stop the suit, “lest,” as it is said, “ by going on in 
the town’s name, it should bring a general odium and guilt of 
public injustice, and consequently that wrath which is revealed 
against all injustice and unrighteousness of men, more particu- 
larly the judgments threatened and executed on the violating 
and breaking in upon any ancient contracts and covenants with 
any people or persons, a famous instance whereof is recorded, 
for our warning, in 2 Samuel, xxi. 1.” ‘That the gentlemen, to 
whom the farm was granted, had the consent of the town to 
lease the premises,” the memorialists say, ‘‘is evident. Ist, in 
that the said farm was granted for the use of a school.” ‘ Now, 
it was usual,” they say, ‘‘in ancient grants of the town, to say 
no more than ‘ we grant such a parcel of land to such a man,’ 
designing thereby, not a temporary grant, but that was granted 
to them forever. 2d. Those gentlemen that made the lease 
(who were men of undoubted veracity) said that the grant was 
for the use of the school forever. 3d. They have been assured, 
by living witnesses, that the town were pleased with the doings 
of the feoffees.” 

Taking into consideration these proceedings of the town, and 
of the feoffees and their successors, we think there can be no 
doubt that the town intended to convey the land granted in fee 
simple, and that their grant is to be construed accordingly. 

_ But, if there were any doubt of the construction of the grant, 
that doubt is removed, and the plaintiffs’ title is confirmed, by 
50 * 
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the statute of 1765. That act passed on the application of all 
parties interested. It is therefore perfectly clear that the plain- 
tiffs have a good title to the reversion in the premises, after the 
expiration of the lease for one thousand years, and in the mean 
time they are entitled to the rents reserved, unless that lease 
has been surrendered ; and if it has, then they are entitled to 
a present estate in fee, and may recover on the count for use 
and occupation. 

The plaintiffs’ counsel contend that the lease has been sur- 
rendered, as the defendant, or those under whom he claims, 
have taken a new lease or leases of the same land for a shorter 
time, which would operate as a surrender by implication. But 
no such lease has been proved, nor can it be inferred, from the 
records of the town, that any lease was ever given to the person 
under whom the defendant claims, or to any one of the tenants. 
It is true that the town, from time to time, chose committees to 
lease the Jands and to collect the rents; but whether any leases 
were given does not appear. But if the tenants had received 
leases from the town, while the title was in dispute, this would 
not operate as a surrender of the former lease, without the con- 
sent of the feoffees. And all such liabilities to pay rents to the 
town, if any there were, would cease, when the plaintiffs’ title 
was established by the statute of 1765. 

The only remaining question is, whether, by the facts agreed, 
the plaintiffs have a title to the rent demanded under the lease 
to John Cogswell. The defendant’s counsel contend that 
nothing is due, because it is provided in the lease that John 
Cogswell should have the right to deduct from the yearly rents 
any such town taxes as may be assessed on the lands leased ; 
and therefore, if the defendant is liable for rent, he is entitled 
to the benefit of the deduction of the town taxes assessed on 
the land held by him under the lease. The plaintiffs’ counsel 
contend that this privilege of deduction did not extend to his, 
assigns, and that he had no right to deduct from the yearly rent 
any tax on the land, except such as‘might be assessed by the 
town of Ipswich. However this may be, we think the defend- 
ant is bound to pay his portion of the rent, without any aeduc- 
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tion for taxes ; because he has not traced his title so as to show 
himself entitled to any such deduction. And there are strong 
reasons to presume that this right of deducting taxes has been 
relinquished by the tenants. In the year 1710, there was an 
express relinquishment of this right, as follows: “ We, whose 
names are subscribed, the tenants upon the lands granted for 
support of the free school in Ipswich, and thereupon were freed 
from town rates, and being now entered to have rights in the 
three fifths of the dividable lands, with others now admitted, 
provided we will oblige ourselves respectively, and our respec- 
tive heirs and successors, to pay all town rates proportionably 
as other inhabitants are by law obliged, which thing we hereby 
oblige ourselves, heirs and successors, for the future, to attend 
and discharge.” This agreement is signed by John Cogswell, 
for himself and his two sons, (to whom he had given lands,) 
by Gifford Cogswell and four other tenants. It cannot be pre- 
sumed that any of these tenants would afterwards convey any 
part of their lands, with the privilege of deducting the taxes 
of the grantee; and the only deed produced by the defendant 
has a clause obligating him to pay a yearly rent, without men- 
tioning any right of deduction for taxes, contrary to the terms 
of their agreement. If the defendant would maintain his right 
to deduct his taxes from his yearly rent, he must prove that he 
derives his title from some one of the tenants, who had not 
relinquished this right. This he has failed to show. On the 
contrary, the only title deed produced by him has a clause obli- 
gating him to pay a yearly rent, without mentioning any right 
to deduct his taxes. And he has paid his rent to the plaintiffs 
up to the year 1838; and for many years before that time, he 
was the plaintiffs’ agent, to collect and pay over the rents due 
from the other tenants of the premises. We are of opinion, 
therefore, if the tenant derives his title from John Cogswell, he 
is liable on his covenant in the lease. A covenant to pay rent, 
runs with the land, and where the land is assigned in several 
portions, the rent is to be apportioned. 

It does not appear, by the statement of facts, whether the 
defendant does derive his title from John Cogswell, the original 
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lessee, or not; but in the argument, the affirmative was assumed 
by the counsel for both parties. This question, however, is not 
material; for if the defendant does not hold under a title de- 
rived from the original lessee, the plaintiffs are entitled to re- 
cover on the count for use and occupation. By the payment 
of rent previously to 1838, and up to that time, the relation of 
landlord and tenant was admitted, and the defendant continued 
responsible for rent, not having given notice that he intended 
to hold under another title. 


Judgment for the plaintiffs. 


ST 


Enocu Foster vs. Pascuan Apsot & others. 


A. filed a petition for partition of certain land, alleging that he was seized of one half 
thereof, as tenant in common with persons unknown: Notice to all persons inter- 
ested was ordered by the court, and was published in a newspaper, but no person ap- 
peared: The court appointed commissioners to make partition, who set off to the 
petitioner one half of said Jand, to hold in severalty ; and this partition was established 
by a judgment: Other claimants of the land afterwards entered upon that part of it 
which was thus set off to A., and there delivered a deed thereof to B., who brought a 
writ of entry against A.’s devisees. Held, that B.’s grantors were disseized, and had 
no right of entry, when they delivered their deed to him, and that nothing passed by 
that deed. Held also, that B. could not be permitted to impugn the judgment estab- 
lishing the partition, by showing that A. knew, when he filed his petition, that B.’s 
grantors were parties interested in said land, and that the proceedings on said petition 
were therefore erroneous; but that the judgment, establishing the partition, whether 
erroneous or not, was conclusive, while it remained unreversed. 


Writ oF entry to recover an undivided half of a parcel of 
woodland in Andover. . 

The demandant, at the trial, introduced a deed of warranty 
from Simeon Kittredge to Joseph Mears, dated January 18th 
1825, and a deed of warranty from Joseph Mears to William 
Ferguson, dated March 28th 1825, both recorded on the 31st 
of March 1825: Also, a deed of quitclaim from William Fer- 
guson to Levi Davis, acknowledged September 4th, and record- 
ed November 27th, 1840: Also, a quitclaim deed from said 
Mears, Ferguson and Davis, to the demandant, dated October 
23d 1813. All these deeds purported to convey an undivided 
half of a tract of land which included the premises demanded 
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in this suit; and in the first two of them, Levi Davis was men- 
tioned as the cotenant of the grantor, and as owner of one half 
of said premises. 

It appeared that George French, in 1823, levied an execu- 
tion against one Mace, upon an undivided moiety of certain 
land alleged to be held by said Mace in common with the wife 
of Levi Davis aforesaid ; and that Simeon Kittredge claimed said 
moiety, and conveyed it as above stated. The tenants claimed 
title under the last will of said French, and introduced a copy 
of the record of a process in partition, which showed that French 
presented to the court of common pleas, at March term 1828, 
a petition for partition of a tract of woodland in Andover, alleg- 
ing that he was seized in fee of an undivided half thereof, as 
tenant in common with some person or persons to him unknown ; 
that an order was passed on said petition, directing the peti- 
tioner to give notice to all persons interested, by publishing a 
copy of his petition and of said order thereon, three weeks suc 
cessively, in the Salem Gazette, a newspaper published in this 
county, that they appear at the next June term of said court, 
and show cause, &c.; that notice was given, pursuant to said 
order, and that, at said June term, no person appearing to show 
cause, the interlocutory judgment, that partition be made, was 
entered, and three freeholders in said county were appointed to 
make partition, who made return, at the following September 
term of said court, that they had set off to the petitioner one 
half, ‘for quality and quantity,” of the land described in his 
petition, namely, four acres, which were described by metes and 
bounds: Whereupon, it was “ considered by the court that said 
return be accepted and recorded, as the law directs, and that 
the partition aforesaid be held firm and stable forever.” [See 
Dascomb v. Davis, 5 Met. 335.] 

The judge thereupon ruled, that the proceedings on said peti- 
tion for partition showed that the demandant’s grantors were 
disseized when they conveyed to him, and that he could not 
maintain this action. 

The demandant then gave evidence that all his grantors went 
upon the demanded premises, with him, on the day of the date 
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of their quitclaim deed to him, and there delivered said deed to 
him, and declared that they gave him possession of said prem- 
ises. The judge ruled, that at the time of the delivery of said 
deed, no right of entry was left in either of the grantors; that 
such delivery of the deed, therefore, did not purge the disseizin ; 
and that the action could not be maintained in the name of the 
demandant. 

The demandant then offered to give evidence that the pro- 
ceedings on the aforesaid petition for partition were irregular, 
because it was only against persons unknown, whereas, in truth, 
the demandant’s grantors were parties in interest, and were 
known by said petitioner so to be, at the date of his petition ; 
and that the said proceedings were not notified to them. The 
judge ruled that such evidence was immaterial and incompetent. 
The demandant thereupon consented to become nonsuit, subject 
to the opinion of the whole court upon the aforesaid rulings. 

Ward, for the demandant. 

Hazen, for the tenants. 

Wipe, J. This case depends on the legal effect of a judg- 
ment on a petition for partition, whereby the demanded prem- 
ises were assigned to George French, under whom the tenants 
claim to hold in severalty. It was ruled at the trial, that 
whether the proceedings on the petition were regular or not, 
French’s entry under the judgment amounted to a disseizin of 
the demandant’s grantors, and that, as this was previous to the 
grant, no title passed by the grant to the demandant. And we 
are of opinion that this ruling was correct, even if the proceed- 
*ngs on the petition were irregular and not conformable to the 
statute. 

The demandant then offered to prove that his grantors en- 


tered on the land granted, and delivered their deed to him | 


thereon; but it was ruled that the grantors had no right of 
entry on the demanded premises, and consequently that the 
delivery of the deed on the land did not give it validity, and so 
that this action could not be maintained in the name of the de- 
mandant. And we are of opinion that this ruling also was cor- 
rect. The judgment in partition was not void nor voidable by 
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the entry of the demandant’s grantors, but only by a writ of 
error. Whether the judgment is erroneous or not, for the 
alleged defect of notice, is immaterial, as it is quite clear that 
this question cannot be decided in the present action. The 
judgment must be held valid until reversed on a writ of error. 
By the Rev. Sts. c. 103, $ 33, the final judgment on a petition 
for partition, confirming and establishing the partition, is made 
conclusive as to all rights, both of property and possession, of 
all parties and privies to the judgment, including all persons, 
who might by law have appeared and answered to the petition ; 
with certain exceptions not applicable to the rights of the de- 
mandant’s grantors. ‘The demandant does not claim the prem- 
ises to hold in severalty, and therefore does not come within 
§ 38, nor within § 39; for he does not claim a share assigned 
to, or left for, any of the part owners of the land included in 
the judgment for partition. It is quite clear, therefore, that 
neither the demandant nor his grantors have any title to the 
demanded premises, while the judgment on the petition for par- 
tition remains in force and unreversed. Whether it is liable to 
be reversed, for the error alleged, is a question not affecting the 
present action, and upon which we give no opinion. 
Nonsuit to stand. 


JeremiaAH TYLER vs. Joun Smith & others. 


When an officer’s return of an execution states that he levied it on the land of the judg- 
ment debtor, for whom he appointed an appraiser, after giving due notice in writing to 
said debtor, “ who neglected and refused to choose for himself,’ the return must be 
taken to be true, in an action brought by the judgment creditor, to recover damages 
for a trespass on the land; and the defendant, in such action, cannot impugn the levy 
on the ground that the officer did not, after taking the Jand, allow the judgment 
debtor a reasonable time to appoint an appraiser, as required by the Rev. Sts. c. 73, 
§ 22; although all the proceedings of the officer, on the execution, are returned witb 
the date of a single day. 

A disseizee, having a right of entry, and entering peaceably on land, no one being there- 
on, and taking possession under his title, thereby acquires the right to maintain 
an action of trespass against the disseizor and others, for a subsequent breach and 
entry. 


Trespass for breach and entry of the plaintiff’s close, and 
carrying therefrom a quantity of hay. The defendants sever 
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ally pleaded the general issue, and filed a specification of de- 
fence, denying that the plaintiff had title to the close, or that 
he was in possession thereof at the time of the alleged trespass, 
and averring that he was then disseized thereof. Trial in the 
court of common pleas, before Williams, C. J. who reported the 
case as follows: 

The plaintiff, to prove his title, offered in evidence an execu- P 
tion, issued on a judgment recovered by him against Ephraim 


Peabody and others, and a return of the levy of the same, on 
the 21st of April 1831, upon the land described in the present 
writ and declaration, as the property of said Peabody, who was 
then in possession thereof. 

The officer’s return on this execution was thus: ‘ Essex, ss. 
April 21, 1831. Pursuant to the annexed execution, I have 3 
caused three disinterested freeholders of the said county to be } 
sworn, as will be seen by the certificate of the justice, on the 
annexed execution, viz. Daniel Huse, chosen by the within 
named Jeremiah Tyler, the creditor; Stephen Barker, 2d was 
chosen by myself; and the third, Joseph A. Bodwell, was chosen 
and appointed by me for the within named Ephraim Peabody, 
the debtor, who was duly notified by me in writing, but neglect- 
ed and refused to choose for himself; who afterwards viewed 
the land described by the appraisers on the annexed execution, 
shown to them, by the said Jeremiah Tyler, as the estate of the 
within named Ephraim Peabody; and I have extended the 
annexed execution on said described land,”’ ec. 

The defendants objected, that said execution and return were 
not sufficient in law to pass the said Peabody’s title to the plain- 
tiff; but the objection was overruled, and they were admitted 
in evidence. 

Evidence was then introduced, tending to prove that, from the 
date of said levy to the death of said Peabody in 1837, he con- 
tinued in the actual occupation of said land ; that in the spring 
of 1838, John Smith, one of the defendants, entered into pos- 
session of the farm formerly occupied by said Peabody, of which 
the locus in quo, before and at the time of said levy, was parce; 
that the plaintiff, in the summer of 1838, sold the grass then 
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growing on the Jocus, and that it was cut and carried away 
without interruption ; that said Smith cut the grass in 1839, 
and in 1840 ploughed and planted a large part of the Jocus ; that 
he sowed the same in 1841, and in 1842 began to mow it. 

Jacob Tyler, a witness called by the plaintiff, testified that, 
about the Ist of June 1842, he called on said John Smith, at 
the plaintiff’s request, and gave him notice that the plaintiff 
‘“‘ would prosecute him, if he did any thing with the land.” 

Another witness, also called by the plaintiff, testified that, in 
the summer of 1842, he went to said land with the plaintiff, 
and saw persons carrying away hay; that the defendant John 
Smith was one of them, but that he did not know the others. 
Being called again, this witness testified that, when he and the 
plaintiff arrived at the land, “ the grass had been mowed the 
same day ;”’ that he thought no one was then on the land; that 
the plaintiff went upon it and put up the bars, and forbade the 
defendants and others to take them down, or to enter upon the 
land ; but that the said Smith, or some of the defendants, took 
down the bars, and entered and carried away the hay. On 
cross-examination, this witness said he could not swear posi- 
tively that no one of the defendants was on the land when the 
plaintiff entered, but that he was “very certain no one was 
there.” 

There was testimony that all the defendants, except Wesley 
Smith and Aaron Gilcreast, assisted in mowing, before the plain- 
tiff went to the land. There was no positive evidence that any 
of the defendants, except John Smith, Walter Smith and Aaron 
Gilcreast, assisted in carrying away the hay, after the plaintiff 
went to the land; but there was some circumstantial evidence 
against Charles I’. Smith. 

Upon this evidence, the defendants objected that the plaintiff 
was disseized of the locus in quo, and had not possession there- 
of, so as to maintain this action. This objection was overruled ; 
and the court instructed the jury, that if they were satisfied. 
upon the evidence, that the plaintiff, before the said hay was 
taken from said land, peaceably entered thereon, no person 
being then on said land, and took possession thereof under his 
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said title, and the defendants afterwards, without his consent, 
and against his prohibition, entered upon the land, and carried 
. away the hay, they thereby became trespassers, and the plain- 
tiff was entitled to a verdict. 

The jury found a verdict for the plaintiff against all the de- 
fendants, except Wesley Smith, as to whom the plaintiff dis- 
continued, before the case was committed to the jury. The 
defendants alleged exceptions to the ruling of the court. 

Hazen, for the defendants. The facts show, not only that 
the plaintiff was disseized, but also that he knew that he was 
ousted of seizin. Com. Dig. Seisin, F. 1. 9 Vin. Ab. Dissei- 
sin, C. 7,31, 41, 67. And it is submitted, that since the pro- 
vision in Rev. Sts. c. 101, $$ 1, 2, for the recovery of estates 
of freehold by a writ of entry, in which the demandant must 
count on a disseizin by the tenant, there is no other lawful way 
for a disseizee to recover a possession that will entitle him to 
maintain trespass. The Rev. Sts. c. 104, $3, prohibit a party 
from obtaining restitution, by the process of forcible entry, of 
any land of which one, or his ancestor or grantor, has been in 
peaceable possession for three years. If John Smith had not 
been in possession for three years, perhaps the plaintiff might 
nave had a right to the process given by that chapter. By 
$7 of c. 101, one who ousts the owner may be treated asa 
disseizor, for the purpose of trying the right in a writ of entry, 
although he claims an estate less than a freehold. This section, 
therefore, makes the action of trespass a needless remedy, in a 
case like that at bar. By $31 of c. 101, an action of trespass _ 
for mesne profits and damages lies against any person except 
the tenant in the writ of entry. This section proceeds on the 
ground that a demandant shall not enter and bring trespass. 
By Rev. Sts. c. 119, $ 8, an entry on land does not give posses- 
sion, for the purposes of that chapter, unless open and peaceable 
possession is continued for a year. 

The levy of the execution was defective. By the Rev. Sts. 
c. 73, § 22, the officer who levies an execution on land is re- 
quired, ‘‘after taking the land,” to give notice thereof to the 
debtor, and to “allow him a reasonable time to appoint an 
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appraiser.” The return of the execution, in this case, shows 
that a reasonable time was not allowed to the debtor. The 
land was taken, the notice given to the debtor, an appraiser 
appointed for him, and the levy completed, on the same day. 
The notice was in writing; but it does not appear whether it 
was given to the debtor in person, or was left at his house. It 
is doubtful, on the return, whether he had any actual notice. 
See Bott v. Burnell, 11 Mass. 165. 

N. J. Lord, for the plaintiff. The levy of the execution gave 
seizin to the plaintiff. Gore v. Brazier, 3 Mass. 523. And the 
facts reported do not show a disseizin. Peabody “ continued 
in the occupation,” but not in the possession, of the land, as 
against the plaintiff; certainly not in the adverse possession. 
But if the plaintiff was disseized, the case of Putney v. Dresser, 
2 Met. 583, is decisive that he may maintain trespass after an 
entry. 

If there were a defect in the plaintiff’s levy, the defendants, 
being mere trespassers, and claiming no title to the land through 
Peabody or any one else, could not take advantage of it. But 
that levy is not defective. The return shows that Peabody had 
due notice to appoint an appraiser, and that he refused. The 
court cannot go behind that return; and the date of the levy 
(April 21st) is not proof that the notice to Peabody was on that 
day. ‘The whole proceedings of the officer are stated, in the 
return, as of the day on which the levy was completed. 

Witpe, J. This case depends on the question whether the 
plaintiff, at the time of the trespass alleged in his declaration, 
was in the lawful possession of the locus in quo. 

It is objected by the defendants’ counsel, that the plaintiff ’s 
title, under the levy of his execution against Peabody and 
others, is not valid, the same not having been levied according 
tolaw. The objection is, that a reasonable time was not allowed 
to the execution debtor to appoint one of the appraisers. But 
this objection is not supported by the officer’s return of the exe- 
cution. He certifies that he duly notified the execution debtor 
to choose one of the appraisers for himself, and that he neglect 
ed and refused so to do. ‘This certificate must be taken to be 

rue, and it is wholly inconsistent with the objection alleged. 
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The execution debtor not only “neglected” but “refused” te 
avail himself of his legal privilege. 

It is also objected that the plaintiff, at the time of the alleged 
trespass, was disseized by John Smith, the principal defendant. 
But, admitting that the previous acts of said Smith amounted to 
a disseizin, it was proved that the plaintiff had regained the 
actual seizin of the locus, before the commission of the trespass, 
The jury were instructed, on this point, that if they were satis- 
fied, upon the evidence, that the plaintiff, before the said hay 
was taken from said land, peaceably entered thereon, no person 
being then on said land, and took possession thereof under his 
said title ; and the defendants afterwards, without his consent, 
and against his prohibition, entered on the land, and carried 
away the hay ; they were trespassers, and the plaintiff was enti- 
tled to a verdict. And we are of opinion that these instructions 
to the jury were perfectly correct. If the plaintiff, having the 
legal title, entered on the locus, and took possession, no one 
then being on the land, he unquestionably thereby acquired 
the actual possession. 

It has been argued that this case is within the Rev. Sts. 
c. 119, $8. But if that section is in any case a bar to an 
action of trespass, committed by a disseizor, after an entry by a 
disseizee, it is no bar to this action. The plaintiff does not rely 
on a mere entry on the land, John Smith being in possession ; 
but that he took actual possession, peaceably, no one being in 
possession at the time. And we cannot doubt that he thereby 
acquired the legal possession of the close, and that this action 
is well maintained. The entry and possession intended by $ 8, 
of c. 119, must be understood as a mere formal entry and mo- 
mentary possession, and it is so explained by the commissioners, 
in their note on this section. This section, therefore, has no 
application to the present action; and there can be no doubt 
that, by the principles of the common law, the owner of land 
may lawfully enter upon it, and take possession of it, no one 
being then thereon, and that such an entry and possession will 
avoid all disseizins and unlawful estates, and will restore the 
right owner to the same situation as if he had not been dis- 
seized. Exceptions overruled 
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Rosert Upton vs. THe Satem CommerciaL INSURANCE 
Company. 


When insurance is made on a vessel to her port or ports of discharge, the voyage 
terminates at the port where the cargo is substantially discharged. 

A vessel was insured at and from Salem to her port or ports of discharge in the river La 
Plata; All her cargo, except a few bundles of shingles, was discharged at Monte Video 
where she took on board merchandize intended for another vessel of the owner, then 
lying at Buenos Ayres, and proceeded to that port, where she was Jost. Held, in a 
suit against the underwriters, that the assured was not entitled to recover, ifthe cargo 
was substantially discharged at Monte Video, and that it was for the jury to decide 
whether the cargo was so discharged. 


Assumpsir to recover for a total loss of the brig George, in- 
sured by the defendants, by a policy dated September 13th 
1841, at and from Salem to port or ports of discharge in the 
river La Plata. 

It appeared, at the trial, that the brig was totally lost at Bue- 
nos Ayres, on the 17th of January 1842: That she took on 
board, at Salem, about 600 barrels of flour, about 80 bundles 
of shingles, and a quantity of lumber; that she. discharged all 
the said flour and lumber, and 48 bundles of the shingles, at 
Monte Video, where she arrived on the 20th of December 
1841, and that there remained on board about 35 bundles, or 
74 thousands of the shingles; that the cargo was consigned to 
Alfred Peabody, who resided at Buenos Ayres, and was the 
agent of the plaintiff, and had the management of his affairs at 
that place and at Monte Video; that the said Peabody was at 
Monte Video, three days after the arrival of the brig at that 
port, and had the management and direction of the sales and 
delivery of her cargo, and also of the destination of the brig, 
which was wholly under his orders: That while the brig was 
lying at Monte Video, there were laden on board about 5000 | 
horns, and four passengers were taken on board to go to Buenos 
Ayres; that these horns were intended for another vessel oi 
the plaintiff, (the King Philip,) then lying at Buenos Ayres. 

_ The defence was, that the policy had expired, by reason of 
the brig’s having passed her port or ports of discharge in the 


La Plata, before the loss happened ; and also, that there had 
Hie 


606 ESSEX. 


j 


Upton v. Salem Commercial Ins. Co. 


been a deviation, detention or delay, in the prosecution of the 
voyage, and that the risk was altered and increased, whereby 
the policy was discharged. 

The defendants offered evidence tending to prove that the 
shingles remaining on board the brig, and which were taken in 
her from Monte Video to Buenos Ayres, were worth about $6 
a thousand at Buenos Ayres, and that the cost of taking the — 
brig from Monte Video to Buenos Ayres, would be about $150 
or $200. The defendants then contended, and requested the 
court to instruct the jury, as follows: ‘1st. That unless 
they should find that the fact, that part of the outward cargo 
remained unsold at Monte Video, was the sole determining 
motive, inducement and purpose, of causing the brig to proceed 
from Monte Video to Buenos Ayres, and that she would, on 
account of that fact alone, have so proceeded onward, and with- 
out the concurrent influence of other motives, inducements and 
purposes — such as the intention to sell the brig, or procure 
other employment for her, or the like — then the voyage towards 
Buenos Ayres was not protected by the policy. 2d. That if 
the jury should find that the outward cargo had been substan 
tially discharged and landed at Monte Video, and that what re- 
mained was a very trifling and inconsiderable portion thereof, 
for value and bulk; and that the fact of such remnant remaining, 
and the desire and determination to sel] the same at Buenos 
Ayres, did not form the main, principal and predominating in- 
ducement, purpose and motive, in causing the brig to proceed 
towards Buenos Ayres; and that the main, principal and pre- 
dominating inducement, purpose and motive for so proceeding 
forward, was something distinct from and independent of the 
existence of such remnant of the outward cargo; then the 
“voyage towards Buenos Ayres was not protected by the policy. 
3d. That if the jury should find that the outward cargo had 
been substantially landed and discharged at Monte Video, and 
that what remained was a very trifling and inconsiderable part 
thereof, for value and bulk ; and that the fact of such remnant 
remaining, and the desire and determination to sell the same at 
Buenos Ayres did not form any definable and influencing part 
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of the inducement causing the brig to proceed towards Buenos 
Ayres; and that she would have so proceeded, had no such 
remnant existed, and for other objects and purposes; then the 
voyage towards Buenos Ayres was not protected by the policy. 
Ath. That if the jury should find that the brig was ready and in 
condition to receivea homeward cargo, or a cargo for an interme- 
diate voyage, and did receive such an one, or part thereof ; 
then the outward voyage terminated, and the voyage towards 
Buenos Ayres was not protected by the policy. 5th. That if 
the jury should find the facts aforesaid, and also that the pro- 
curing or taking in of any part of a homeward cargo, or inter- 
mediate cargo, or passengers homeward or for an intermediate 
voyage, caused any detention of the brig at Monte Video, or 
any increase of the risk; then she was not protected by the 
policy.” 

The court declined to instruct the jury as requested in the 
first, second and fourth points above, but ruled that the law 
was otherwise. On the ¢hird point, the court instructed the 
jury, that if the carrying of the shingles, that remained on 
board the brig, from Monte Video to Buenos Ayres, formed any 
part of the motive or inducement of Peabody, the agent, in 
ordering the brig to Buenos Ayres, then the jury should find for 
the plaintiff; otherwise, for the defendants; and that, on this 
point, the burden of proof was on the defendants. 

On the fifth point, the court stated to the jury, that the ques- 
tion for them to consider was, whether the taking of the horns 
and passengers on board, (as above mentioned) caused any de- 
lay or detention; and if so, then, as to this point, the jury 
would find for the defendants ; but if it caused no delay, then 
the jury would find for the plaintiff; and that, on this question, 
the burden of proof was on the defendants. j 

The case went to the jury on the third and fifth points. 

The plaintiff introduced the depositions of the master and- 
inate of the brig, for the purpose of showing the intention or 
motive of the plaintiff’s agent, in ordering her to Buenos Ayres. 
(The view taken of the case, by the court, renders it unneces- 
sary to state the contents of these depositions.) The defend 
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ants contended that the testimony of the master and mate was 
not competent evidence to prove the intention of the agent, 
which was the point in dispute; that their testimony was sec- 
ondary evidence; that the instructions given by the plaintiff to 
the agent should have been produced, or have been shown by 


the testimony of the agent himself. But the court ruled, that: 


the testimony of the master and mate was competent for the 
purpose for which it was introduced, and that the plaintiff was 
not bound to produce the agent or his testimony; that the 
agent’s intention might be inferred by the jury from the testi- 
mony of the master and mate. . 

The jury returned a verdict for the plaintiff, subject to the 
opinion of the whole court on the above rulings and in- 
structions. 

Perkins, for the defendants. The policy related solely to the 
outward voyage; and the few shingles, that were left unsold at 
Monte Video, were too small a fraction of the cargo to constitute 
a motive for taking the brig to Buenos Ayres. The intention 
of all concerned was, to discharge and sell the whole cargo at 
Monte Video ; and as that intention was substantially effected, 
the policy did not cover the further voyage to Buenos Ayres. 
Inghs v. Vaux, 3 Campb. 437. Emerigon, c. 13, $18. 1 Phil. 
Ins. (2d ed.) 468. Moore v. Taylor, 1 Adolph. & Ellis, 25. 
Richardson v. London Assurance Co. 4. Campb. 94. Brown v. 
Vigne, 12 East, 283. 

The matter of proof, on the therd point, was peculiarly within 
the knowledge of the plaintiff; and when this fact is taken in 
connexion with the form of the issue put to the jury, it would 
seem that the burden of proof was on him. So, as to the cause 
of delay, &c. on the fifth point. Greenl. on Ev. $74. The 
testimony of the master and mate, as to the agent’s inducements 
and motives, should have been rejected as secondary evidence. 
Greenl. on Ev. § 82. 

The ruling on the fourth point was erroneous. Williamson 
v. Innes, 1 M. & Rob. 88, and 8 Bing. 81, note. 1 Phil. Ins. 
(2d ed.) 467. If there had been a policy on the intermediate 
or homeward voyage, the horns put on board at Monte Video 
would have been covered by it. 
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N. J. Lord & Ward, for the plaintiff. The termination of 
the risk depends on the discharge of the cargo, in fact, and not 
on the intention of the assured. Stocker v. Harris, 3 Mass 
416. Lapham v. Atlas Ins. Co. 24 Pick. 1. Moffat v. Ward, 
4 Doug. 29, 31, note. 1 Phil. Ins. (2d ed.) 467. 

The first and second instructions, which were requested by the 
defendants, were rightly refused. The sale of a remnant of a 
cargo is, in no case, the sole inducement to proceed further on 
a voyage ; nor is it even necessary that it should be the main, 
principal and predominating inducement. The suggestion of 
Lord Ellenborough, in the case cited from 3 Campb. 437, that 
the two objects, of disposing of a remnant of an outward cargo, 
and the procuring of a homeward cargo, cannot be mixed to- 
gether, at the risk of underwriters, is inconsistent with the rights 
of masters and owners, in all voyages insured from port to port, 
or to various ports. ‘The assured has a right to elect his port or 
ports of discharge, within the policy, and his motives, if not 
fraudulent, are not to be analyzed. 

In Moore v. Taylor, 1 Adolph. & Ellis, 25, though the jury 
found that the whole outward cargo was, in effect, discharged, 
yet a majority of the judges thought the verdict was wrong. 

As the brig was, prima facie, within the policy, at the time ot 
the loss, and as the affirmative was on the defendants, the bur- 
den of proof as to the influencing motive of the agent, delay, 
&c. was on them, as it would have been if the defence had 
been unseaworthiness. 

The testimony of the master and mate was not secondary. 
There is no higher evidence. The agent’s testimony would not 
have been higher. It does not appear that he had any orders 
on the point in question. The receiver of verbal orders may 
testify what those orders were, as well as the giver. 

The opinion of the court was delivered at November term 
1845. | 

Wipe, J. This is an action of assumpsit on a policy ot 
insurance on the brig George, at and from Salem to port or 
ports of discharge in the river La Plata. 

It was proved at the trial, that the brig proceeded on her 
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voyage, and arrived at Monte Video, where she discharged the 
greater part of her cargo; but a small part thereof remaining un- 
sold, namely, about thirty five bundles of shingles, the master 
concluded to take them to Buenos Ayres, where, as he testified. 
he had been informed that they would bring a good price, and 
that they could not be sold, at any price,at Monte Video. The 
brig accordingly proceeded, with the shingles on board, to 
Buenos Ayres, where she was totally lost. The general ques- 
tion is, whether the brig, at the time of the loss, was under the 
protection of the policy, or whether the voyage insured must be 
considered to have terminated at the port of Monte Video. 

The defendants’ counsel requested the court to instruct the 
jury, that unless they should find that the sole motive of caus- 
ing the brig to proceed from Monte Video to Buenos Ayres was, 
to dispose of the part of the outward cargo remaining unsold at 
Monte Video, the brig, on her voyage from Monte Video to 
Buenos Ayres, was not protected by the policy. The court 
declined, and we think rightly, so to instruct the jury. If the 
brig was ordered to proceed to Buenos Ayres, for the purpose of 
discharging a substantial. part of her outward cargo, it would 
be entirely immaterial that there were other concurring motives 
for the order. The evidence, that the brig was ordered to pro- 
ceed to Buenos Ayres for other objects and purposes, might be 
material in determining the question whether she did or did not so 
proceed for the purpose of discharging a part of the cargo; but 
in no other respect. On this point, it is immaterial whether the 
brig proceeded, on her voyage to Buenos Ayres, with the whole 
or a part only of her cargo on board.. The risk continued un- 
til the arrival of the brig at her final port of discharge. That 
this is the true construction of the policy we cannot doubt ; 
and there is no authority to the contrary. 

The defendants’ counsel relies on the case of Inglis v. Vaua, 
3 Campb. 437. But the decision in that case does not militate 
with the principle now laid down. In that case, the master dis- 
posed of all his outward cargo at Martinique, except a smal! 
quantity of lime and bricks, and with these he sailed for Anu 
gua, where he arrived on the 3lst of May; and there the ship 
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‘lay till the 8th of July following. And the master testified 
that he stepped at Antigua, partly to dispose of the outward 
cargo, and partly to procure a homeward cargo. Lord Ellen- 
borough decided that the captain had no right to mix together 
the two objects, of disposing of the remnant of the outward 
cargo, and procuring a homeward cargo, at the risk of the un- 
derwriters on the outward voyage ; and that when the disposal 
of the outward cargo ceased to be the sole reason for his stay 
at Antigua, the underwriters were discharged. The ground of 
the decision was, that the master could not thus prolong the 
risk of the underwriters. For aught that appears in the report 
of the evidence, the remnant of the outward cargo might have 
been disposed of immediately on the arrival at Antigua, if the 
vessel had not been detained for the purpose of procuring a 
homeward cargo. On no other principle can the decision in 
that case be maintained. No such principle is involved in the 
present case. At the trial, there was-no evidence or suggestion 
of any delay on the voyage from Monte Video to Buenos Ayres, 
or at the latter port. It was contended by the defendants’ 
counsel, that the voyage was delayed by taking on board a 
number of horns and passengers at Monte Video; and the jury 
were instructed that, if they should so find, the underwriters 
would thereby be discharged from any further liability. 

Another exception to the instructions given to the jury pre- 
sents a question of greater difficulty. The court was requested 
to instruct the jury, that if they should find that the outward 
cargo had been substantially discharged at Monte Video; that 
what remained was a very trifling part thereof; and that to dis- 
pose of such remnant did not form any definable motive for 
causing the brig to proceed to Buenos Ayres; then that the 
voyage to tnat port was not protected by the policy. The 
court declined thus fully to instruct the jury, and instructed 
them that, if the carrying of the said remnant of the cargo 
formed any part of the motive for ordering the brig to proceed 
to Buenos Ayres, then they were to return a verdict for the 
plaintiff. On this question, we are all of opinion that the in- 
structions to the jury were too much confined to a literal cou- 


612 | ESSEX. 


Upton v. Salem Commercial Ins. Co. 


truction of the policy, and that the case should have been left~ 
to the jury conformably to a more liberal construction. The 
case, we think, does not conclusively turn upon the motive of 
Peabody, the plaintiff ’s agent, in ordering the brig to proceed 
to Buenos Ayres. The more important question is, whether 
the outward cargo was discharged at Monte Video, within the 
true meaning of the policy. It is true that the whole cargo, in 
a literal and strict sense, was not discharged at that port ; but 
we think it should be left to the jury to decide whether the out- 
ward cargo was not substantially there discharged. It was so de- 
cided in the case of Moore v. Taylor, 1 Adolph. & Ellis, 25, a 
case very similar to the present. That was an action on a poli- 
cy of insurance on a ship, at and from St. Vincent, Barbadoes, 
or any of ,the West India Islands, to her port or ports of dis- 
charge and loading in the United Kingdom, &c.; and it was 
proved that the ship discharged all the cargo, except some coals 
and bricks, at Barbadoes, and was proceeding elsewhere, with 
said coals and bricks on board, for a fresh cargo, when she was 
totally lost in a hurricane. On this evidence, Lord Denman 
directed the jury to find for the defendant, if they thought that 
the cargo had been substantially discharged at Barbadoes. A 
verdict was returned for the defendant, and the whole court 
held that the direction to the jury was correct. They also re- 
fused to set aside the verdict as against the evidence, although 
some of the judges thought they should probably have arrived 
at a conclusion different from that of the jury. That case was 
ably discussed:by the counsel for the assured, in support of a 
motion for a new trial, and was, we think, rightly decided. The 
same direction to the jury should be given in the present case ; 
for, on the point under consideration, the cases are not distin- 
guishable. ‘Too much stress, we think, has been laid on Pea- 
body’s motive or inducement for ordering the brig to proceed 
to Buenos Ayres, The material question is, whether the dis 
charge of the cargo was substantially completed at Monte 
Video. If it was so discharged, we are of opinion that the 
voyage insured was thereby terminated, according to the true 
construction of the policy ; and that, when the brig proceeded to 
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Buenos Ayres, she was on a new voyage not protected by the 
policy. If all the outward cargo had been delivered at Monte 
Video, except a single bundle of shingles, the plaintiff’s coun- 
sel would hardly contend that the risk still continued on the 
voyage to Buenos Ayres. On the other hand, if a large part of 
the cargo was not discharged at Monte Video, but had been 
taken up the river to Buenos Ayres, the defendants probably 
would never have disputed their liability. 

The main question therefore is, whether the cargo was sub- 
stantially discharged at Monte Video. This is a question en- 
tirely for the jury, and the burden of proof is on the defendants, 
as it was ruled to be at the trial. It is essential to the defence, 
that the jury should be satisfied that the cargo was substantially 
discharged before the loss ; else, by the terms of the policy, the 
defendants would be liable; and it is for the defendants to sat- 
isfy the jury of that fact. If they were not so satisfied, then, 
by the terms of the policy, the Plaintiff was entitled to a verdict. 

New trial granted. 
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ACTION. 


1. An appeal from the judgment of the court of common pleas on a plea in 
abatement was entered in this court, and dismissed for want of jurisdiction. 
Held, that the court of common pleas might order the case to be brought 
forward upon its docket, on motion of the appellee, and might proceed to 
the final disposition of the action. Browning v. Bancroft, 278. 

2. A court in this Commonwealth has no authority to cause an entry of “ nei- 
ther party” to be entered on its docket, on the motion of the plaintiff, and 
on his exhibiting an instrument purporting to be signed by the defendant 
and him, and acknowledging that the action is settled, if the defendant 
denies the execution or the validity of such instrument. Coburn v. Whitely, 
272. 

3. Where one prosecutes a suit against another, in the name of a third person, 
without authority so to do, he is liable to the person so sued, though he » 
was not actuated by malice in commencing and prosecuting such suit. 
Bond y. Chapin, 31. 

4, When one of the parties to a suit, which is settled out of court, promises 
the other that he will “pay all costs to be taxed by the court,” he is not 
liable to an action for those costs, until after he has received notice of the 
amount thereof. Barnes v. Parker, 134. 

5. Where a promissory note was delivered to a bailee, on his voluntary under 
taking, without reward, “to secure and take care of it,” it was held, that he 
was not bound to take any active measures to obtain security, but was 
simply bound to keep the note carefully and securely, and receive the money 
due thereon, when offered; and that. the owner could not recover of him 
for the loss thereof, without proof of fraud or gross negligence. Whitney 
v. Lee, 91. 

6. A. granted to B. the right or privilege of laying and constructing a drain or 
sewer through A.’s land, subject to the condition that B. should indemnify 
and save harmless A., his heirs and assigns, and all persons owning or 
occupying a certain house on A.’s land, from all damages, loss or harm, 
that might arise, or be occasioned by the construction, laying down, or use, 
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of said sewer or drain: Before B. constructed the sewer, A. agreed with 
W. to sell to him the land through which the sewer was to be laid, and 
gave him liberty to build a house thereon, which W. accordingly built: 
Afterwards, and after B. had finished the construction of the sewer, A. con- 
veyed said land to W., and covenanted with him that it was free of all in- 
cumbrances, except the right of B. to lay and maintain said sewer: The 
wall of W.’s house, next to the sewer, afterwards settled, and he was put 
to expense in raising and repairing it; and he thereupon brought an action 
against B. to recover the damages caused, as he alleged, by the negligent 
and unskilful construction of the sewer. Held, that if the sewer was neg- 
ligently and unskilfully built, and damage resulted therefrom, B. was liable 
for a breach of the condition on which his right to build the sewer was 
granted. Held also, that as the laying of the sewer was completed, and the 
cause of the alleged injury to the house existed, before A. conveyed the 
land to W., W. could not maintain an action for that injury. Willoughby 
v. Middlesex Company, 296. 

7. Commencement of. See Evipence, 19. 

8. Removal of, from a justice’s court, when title to real estate is brought into 
question, See JuRIspICcTION, 


See CoLiectTor, 2. 


ADDITIONAL PUNISHMENT. 
See SENTENCE. 


ADMINISTRATOR. 
See Executor, &c. 


ADVERSE POSSESSION, 

1. Individuals acquire no right of possession, adverse to the owner of the soil 
by long use of that part of a public road which is not occupied as a trav 
elled path. Parker v. Inhabitants of Framingham, 260. _ 

2. ‘T'wenty years’ aaverse and uninterrupted use, by A., of land adjoining his 
farm, gives him a possessory title to such land, or an easement therein: 
But such possession by A.’s grantor, while he was only tenant at will of the 
farm, cannot be tacked to the possession of A., in order to make out the 
twenty years, although his grantor conveyed the farm to him, with all the 
privileges and appurtenances. Plumer v. Brown, 578. 


See Promissory Nore, 5. 


AGENT. 
See Principat AND AGENT. 


AGISTER. 
See Trespass, 4. 


ALIENAGE. 
See Morreace, 7. 
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AMENDMENT. 


When all the owners of an insured vessel bring an action on a policy which 
covers only the interest of one part owner, the declaration may be amended 
by striking out all the names except that of such part owner, and he may 
thereupon recover the amount of his loss. Finney v. Bedford Commercial 


Ins. Co. 348. . 
See Equity, 3. Specirication, 2. 


APPEAL, 


When the officer, who presides at the trial, by a sheriff’s jury, of a question 
of damages alleged to be caused by the laying out of a road, reports the 
evidence, and certifies to the court of common pleas, with the verdict, the 
decision or direction given by him to the jury, such report is a part of the 
record; and an appeal lies, under St. 1840, c. 87, § 5, from the decision of 
that court, accepting or setting aside the verdict. Parker v. Inhabitants of 
Framingham, 260. 


ARREST, 
See Bankrupt, 4. Costs, 4. Repievin, 1. Trespass, 3. 


ASSESSORS. 
See Bankrupt, 4. ReEPLEVIN, 1. 


ASSIGNMENT. 


In 1839, W., on going to sea as a sailor, and leaving a minor child, assigned 
to H., his father, for the alleged consideration of $500, all his (W.’s) right, 
title, interest, demand and claim, in and to the personal property held by C., 
in trust for W., under the last wills of D. and E.: In 1843, W. not having 
been heard from since 1839, H. filed a bill in equity against C., to compel 
him to pay to H.the sum held by him in trust for W., and alleged in his 
bill that the consideration of W.’s said assignment to him was money lent 
and expended in W.’s education, and in fitting him out with necessary sup- 
plies for two voyages to sea. Held, that W. and his minor child must be 
made parties to the bill, before the court would take further cognizance of 
it. Held also, that H., before he could-obtain a decree directing C. to pay 
said sum to him, must prove the consideration of said assignment; that, 
on proof of the consideration, he would be entitled to a decree that C. 
should pay him the amount of W.’s actual debt to him, and no more; and 
that, on failure of such proof, the assignment would be held insufficient to 
support the bill. Haskell v. Codman, 536. 


See ArracumMentT. Insotvent DeEsrors, 3. 


ASSUMPSIT. 


1. A., B., C. and D. were proprietors of a fishery, and B., who was calied 
agent, treasurer and clerk, received the money for the sales of the fish, made 
the disbursements, and kept the accounts: The accounts were settled. 
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and a balance struck in favor of the proprietors; but B. omitted to pay to 
D. the balance that belonged to him. Held, that D. might maintain assump- 
sit against B. to recover said balance, without first making a special demand 
of payment. Robinson v. Williams, 454. 

2. A. delivered to B. $200, and took B.’s note promising to pay yearly, to A. 
or order, the lawful interest on $200, with a proviso that B. might, at any 
time, pay the $200, with the interest accrued and unpaid: At the foot of 
the note was a memorandum, that the note was secured by a mortgage, 
held by C. in trust tor the benefit of the holder of said note, of all B.’s 
interest in a certain building. Held, that the memorandum was a part of 
the contract between the parties, and was a condition or stipulation that 
the note was secured by the mortgage mentioned ; and that A., on discoy- 
ering that the note was not thus secured, might recover back the $200, in 
an action for money had and received, without demanding payment or re- 
turning the note, before commencing the action. Shaw v. Methodist Epis- 
copal Society in Lowell, 223. 

3. When a bank suspends payment, and closes its doors against its creditors, 
a party who has deposited money therein may maintain an action to recover 
the amount of his deposit, without first making a demand of payment. Wat- 
son Vv. Phenix Bank, 217. 

4. A statute, incorporating certain persons by the name of the Proprietors of 
a Meeting-house in L., conferred on them the powers, and subjected them 
to the restrictions, &c., set forth in the Rev. Sts. c. 44, and also authorized 
them to hold property, the yearly income of which, exclusive of their meet- 
ing-house, should not exceed $1500, and to divide their whole capital stock 
into shares: There was also a provision in the statute, that when the div- 
idends upon such shares should have paid all assessments thereon, with in 
terest, the income of their property should be exclusively applied to paro- 
chial purposes: The corporation passed a by-law, that the price of each 
share should be $25, and that if any person should elect to pay into the 
treasury, in addition to this sum, the further sum of $3, he should be 
entitled to a certificate, with the word “ redeemable” written thereon, which 
certificate should not be assignable, but should entitle the holder to have the 
same redeemable out of the corporation fund, whenever he should leave L. 
and take up a permanent residence-elsewhere: D.subscribed for four shares ; 
paid $112 into the treasury; took a redeemable certificate under seal, and 
afterwards took up his permanent residence in another State ; demanded of 
the corporation a redemption of his certificate; and on their refusal to re- 
deem it, brought an action of assumpsit against them to recover back $100. 
Held, that the corporation had authority to make the by-law ; that the by- 
law and D.’s subscription constituted a binding contract between the par- 
ties ; and that D. was entitled to recover back $100, in an action of indeb 
itatus assumpsit. Davis v. Proprietors of Meeting-house in Lowell, 321. 


ATTACHMENT. 


Ai assignment of an insolvent debtor’s estate, under St. 1838, c. 163, dis- 
so'ves an attachment made on the estate, in an action for a malicious pros- 
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ecution, as well as an attachment made in an action on contract., Stetson 
v. Hayden, 29. 


AUDITOR. 
See Evipence, 21. 


BAILEE. 
Liability of. See Action, 5. 


BANK, 


i. A bank that receives from another bank, for collection, a note indorsed by 
the cashier of that bank, is bound to present the note to the maker for pay- 
ment, at maturity, and, if it is not paid, to give notice of non-payment to the 
bank from which the note was received; but is not bound, unless by 
special agreement, to give such notice to the other parties to the note. 
Phipps v. Millbury Bank, 79. 

2. A party who brings an action against a bank, that 1s afterwards restrained, 
by injunction, from further proceeding in its business, and whose property 
and effects are put into the hands of receivers, does not, by proving his 
claim before the receivers, but without receiving a certificate thereof, or 
taking a dividend, bar his right to proceed in the action. Watson v. Phe- 
nix Bank, 217. 

3. In a suit on a demand due from a bank, the plaintiff is entitled to recover 
interest thereon from the time of action brought, although the bank is after- 
wards restrained, by injunction, from proceeding in its business, and its 
property is put into the hands of receivers. Jb. 

4. Officers of. See EmBezzLEMENT. 


See Evipence, 3. 


BANKRUPT. 


1. Where a defendant relies on his discharge under the United States bank- 
rupt law of 1841, the plaintiff cannot avoid the discharge, by merely show- 
ing that the defendant, in lis petition in bankruptcy, omitted to insert the 
plaintiff’s name, &c. in the sworn list of creditors, and that, by reason ot 
such omission, the plaintiff had no notice of the proceedings in bankruptcy, 
and could neither prove his claims against the defendant, nor oppose the 
granting of his discharge: In order to avoid such discharge by reason of 
such omission, the plaintiff must show that the omission was wilful and 
fraudulent. Burnside v. Brigham, 75. 

2. If a party who fears or believes himself insolvent, but does not contem- 
plate stoppage or failure, and intends to keep on, and make his payments, 
and transact his business, hoping that his affairs may be thereafter re- 
trieved, and in that state of mind makes a sale or payment, without intend- 
ing to give a preference, and as a measure connected with going on in his 
business, and not as a measure preparatory to, or connected with, a stop- 
page in business, such sale or payment is not void, as made in “contem- 
plation of bankruptcy,” within the meaning of the second section of the 
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United States bankrupt act of 1841, though he immediately afterwards 
becomes bankrupt. Jones v. Howland, 377. 

3. An assignment of property, which is declared, by the second section of the 
United States bankrupt act of 1841, to be void, and a fraud upon that act, 
is void as against those persons only who claim by virtue of proceedings 
under that act. Atkins v. Spear, 490, 

4. A warrant issued by assessors, for the collection of a tax, justifies an arrest, 
by the collector, of a party on whom a tax is assessed, although he may 
have received a certificate of discharge under the United States bankrupt 
act of 1841. The question, whether such certificate releases the party from 
the tax, cannot be tried in an action against the collector. Aldrich v. Al- 
drich, 102. a 

5. When a defendant obtains a discharge under the United States bankrupt 
act, after action brought, the plaintiff cannot, on summoning in the as- 
signee, recover judgment against the defendant, for the purpose of fixing 
the amount of the demand, and filing the judgment as the basis of a claim 
to a dividend. Minot v. Brickett, 560. 

6. A. brought an action, in the court of common pleas, against B. & C., on 3 
note signed by them, as partners, and amended his declaration, at the third 
term, by striking out the name of C.: B. then moved for leave to plead in 
abatement the nonjoinder of C., which motion was overruled: B. then 
pleaded the general issue and went to trial, and a verdict was returned 
against him: He thereupon alleged exceptions, and the supreme judicia, 
court set aside the verdict, and remanded the case to the court of common 
pleas, with directions that B. be allowed to withdraw his plea of the gen- 
eral issue, and file a plea, in abatement, of the nonjoinder of C.: B. filed 
such a plea, and A. demurred to it: A. afterwards summoned in B.’s as- 
signee in bankruptcy, who, by leave of the court, withdrew the plea in abate- 
ment, and pleaded the general issue, and filed, as a specification of defence, 
the discharge of B., under the United States bankrupt act of 1841, dated 
after the said plea in abatement was filed, but taking effect from:a day pre- 
vious to the filing thereof: On proof of this discharge, a verdict was re- 
turned against A. Held, that the proceedings before the last trial did not 
entitle A. to a verdict, nor to a judgment on the first verdict returned for 
him, but that the said discharge was a good defence to the action. Jb 


See Costs, 4. Evipence, 12. Repwevin, 4. 


BILL IN EQUITY. 
Parties to. See AssiGNMENT. 
See Equrry. 


BILL OF EXCHANGE. 


1. When the drawee of a bill of exchange, who resides in New York, writes 
a letter there to the drawer, who resides in this State, accepting the bill, 
which was drawn in this State, the contract of acceptance is made in New 
York, and is governed by the law of that State; and the bill must be pre- 
sented there to ‘he acceptor for payment. Worcester Bank v. Wells, 107 
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2. By the law of New York, an acceptance of a bill of exchange, “ written on 
a paper-other than the bill, shall not bind the acceptor, except in favor of a 
person to whorn such acceptance shall have been shown, and who, on the 
faith thereof, shall have received the bill for a valuable consideration.” A 
drew a bill on B. in New York, and procured it to be discounted at a bank: 
B. afterwards wrote a letter to A. accepting the bill, and A. exhibited the 
letter to the officers of the bank. Held, that the bank could not maintain 
an action against B. on his acceptance. Ib. 

3. A promise to accept a bill of exchange is a chose in action, on which no 
one besides the immediate promisee can maintain a suit in his own name. Jb 


See Principat anp AGENT, 2. 


BOUNDARIES. 
See Deep, 6. Way, 4. 


BY-LAW. 
See Assumpsit, 4. 


CAMBRIDGEPORT MEETING-HOUSE CORPORATION. 
Grant to, &c. See Deen, 5. 


COCK-FIGHTING. 


Cock-tighting is an unlawful game or sport; and an innholder, wno suffers 
any person resorting to his premises to use or exercise that game or sport 
there, is indictable under the Rev. Sts. c. 47, §9. Commonwealth v. Til- 
ton, 232. 


COLLECTOR. 


1. A deputy collector appointed, under Rev. Sts. ¢. 15, § 60, by a collector 
who is also town treasurer, may execute a warrant for the collection of 
taxes, though he be appointed deputy before the warrant was issued, and 
though the warrant be directed to the collector only. Aldrich v. Aldrich, 
102. . 

2. A collector of taxes cannot maintain an action to recover them in any case 
besides those in which an action is given to him by the Rev. Sts. ¢. 8, § 15. 
Crapo v. Stetson, 393. 

3. When a defendant, who is sued by a town collector for the recovery of a 
tax, defends on the ground that he was not an inhabitant of the town where 
he was taxed, at the time when the tax was assessed, but had removed 
therefrom, and this defence fails, he may then defend on the ground that 
he has not removed from the town since the tax was assessed. Jb. 


COMPLAINT. 
1. A complaint was made in this form: “F., on oath, complains against P., 
at M., on the first of February in the year 1844, did sell to C. one glass of 
spiritous liquor,” &c. Held, that the word “against” might be rejected ag 
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surplusage, and that the complaint, without that word, was sufficient. Com- 


monwealth v. Penniman, 519. P 

2. When a complaint alleges that an offence was committed “on the Ist day 
of February in the year 1844,” it is no valid objection thereto, that it is 
dated “the 5th day of February 1844,” without the word year. Ib. 

3. A complaint which alleges that A. sold spiritous liquor, to be used in his 
dwelling-house, not being licensed as an innholder and common victualler, 
with authority to sell wine, brandy, rum and other spiritous liquors, is sup- 
ported by proof that he sold spiritous liquor, as alleged, without being 
licensed to sell it, though he proves that he was licensed to sell wine and 
other fermented liquors. Commonwealth v. Thayer, 523. 

4, A complaint against a defendant for a violation of the Rev. Sts. c. 47, § 3, 
is sufficient to sustain a conviction, if it allege that the defendant, not 
being duly licensed, sold spiritous liquor to A. in a less quantity than 
twenty eight gallons, without alleging that it was not delivered and carried 
away al] at one time. Commonwealth v. Leonard, 530. 


See InpictmEnT, 2-6. 


CONDITION. 
See Action, 6. AssumpesitT, 2. Deep, 5 


CONSTITUTIONAL LAW. 
See Way, 10. 


CONTRACT. 
Parties to. 
See PrincipaL AND AGENT, 2. Promissory Nore, 7. 
Validity. 

. If a debtor, who has assigned his property in trust for the payment of such of 
his creditors as shall become parties to the assignment and thereby release 
their demands, induces one of his creditors to become a party to the assign- 
ment, by a promise to pay his demand in full, though it should not be so 


paid from the proceeds of the assigned property, such promise is fraudulent 
and void. Ramsdell v. Edgarton, 227. 


See AssigNMENT. AssumpsiT, 4. FRAUDULENT CONVEYANCE. 
InsotventT Desrors, 3. 4. 


— 


Construction. 


2. By a written agreement between A. and B., A. promised to deliver to B. a 
specified quantity of timber on or before July Ist 1842, and a certain other 
quantity on or before September Ist 1842, at certain agreed prices; and B. 
promised to give to A. a deed of certain land, estimated at a certain price 
per acre: B. also promised as follows: “To give A. a note for all that is 
delivered on or before the 1st of July, payable at bank in four months, and a 
note for half of balance, on the Ist day of October,” &c.: By the agree- 
ment as originally written, B. promised to give A. a note for “one half of 


q 
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balance, payable at bank in four months ;” but the words, “ one half of bat- 
ance,” were erased, and the words, “all that is delivered on or before the 
Ist of July,” were substituted by interlineation: A. delivered to B., on o1 
before the Ist of July, all the timber which he had promised so to deliver, 
but the agreed price thereof was less than the agreed price of the land which 
B. had promised to convey to A. Held, in an action brought by A. against 
B. for not giving a note for the timber so delivered, that, by the true con- 
struction of the agreement, B. was not bound to give such a note to A. 
Warren v. Merrifield, 93. 


See Assumpsit, 2. Deep, 4-6. Eaquiry, 1. Evipence, 17. 
Rescinding. 
See Repievin, 6-9 


CONVICT. 


See Paupers, 2. SENTENCE. 


CORPORATION. 


The meetings of a joint stock corporation must be called by personal notice 
to all the members, unless some other provision is made in its charter or by 
laws ; and a vote passed at a meeting not so called is not binding. Wiggin 
v. Freewill Baptist Church in Lowell, 301. 


See AssumpsiT, 4. Rexicious Societies, 3. 


COSTS. 

1. In all cases in which an action is dismissed for want of jurisdiction 1n the 
court in which it is commenced, the defendant 1s entitled to a judgment for 
his costs. Hunt v. Inhabitants of Hanover, 343. 

2. After a plaintiff has become nonsuit, if the defendant moves for the taxa- 
tion of costs, the court has authority to decide upon any agreement alleged 
to have been made by the parties, whereby the defendant waived costs, and 
to refuse to allow him costs, on its being shown that he has already re 
ceived them, or has made a valid agreement not to claim them. So, when 
a defendant is defaulted, the court has the like authority, on the plaintiff’s 
moving for the taxation of costs. Coburn v. Whately, 272. 

3. The indorser of a writ, sued out by an inhabitant of another State, is not 
discharged from his liability for costs by the removal of the plaintiff into 
this State during the pendency of nis suit, and his thenceforward continu- 
ing to be an inhabitant of the State. Proprietors of Locks and Canals +. 
Reed, 146. 

t. In scire facias against the indorser of a writ, it is not necessary, in order to 
prove the inability of the original plaintiff to pay the costs of his suit, to 
show that he was arrested and committed on the execution for costs: But 
the return of the officer, on the execution, that he had made diligent search 
for the party’s property and could find none, and that he did not arrest him, 
because he had taken the benefit of the United States bankrupt act, is ad- 
missible in evidence: And if, in addition to such return, it be shown that 
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proceedings in bankruptcy were instituted against the party before the 
issuing of the execution against him, and that his property was afterwards 

assigned under the bankrupt law, the officer will be held justified in omit- 
ting to arrest him, and the evidence wil] be sufficient to prove his inability 
to pay the costs. Jb. 


See Action, 4. 


COUNTERFEITING COIN. 


The courts of this State have jurisdiction of the offence of having false money, 


i 


a 


counterfeited in the similitude of any gold or silver coin current by law or 
usage within the State, knowing the same to be false and counterfeit, and 
with intent to utter or pass the same as true. Commonwealth v. Fuller, 313 


COUNTY COMMISSIONERS. 
See Way, 6. 7. 


COURTS. 
Power of, as to actions, costs and evidence. 
See Action, ]. 2. Costs, 2. Evipence, 2. 


‘DAMAGES. 
‘ee Mity, &c. Promissory Nore, 2. Repuievin, 4.5. Way, 5. 


DEDICATION. 
See DEEp, 5. 


DEED. 


It is no objection to the validity of a deed, that it was not delivered until 
after it was recorded. Parker v. Hill, 447. 

When the signer of an unacknowledged deed, and one of the subscribing 
witnesses thereto, are dead, and the other subscribing witness, on being pro- 
duced before a court of record, testifies that he has no distinct recollection 
of the matter, nor of his own hand writing, the court may examine other 
persons as to the hand writing of the grantor, and, if satisfied of its genu- 
ineness, may admit the deed to record; and such decision cannot be in- 
quired into in a collateral manner, but is conclusive on the subject, unless 
fraud was practised on the court. J'homas v. Le Baron, 355. 


3. An administrator’s deed of land, sold by him under a license of the pro- 


bate court, is not rendered invalid by a misrecital of the time when the 
license was granted, if the deed contains also a recital of other facts, which 
show that the sale was made under the true license. Jb. 


. Each of the tenants in common of a tract of land, mill and water privilege, 


conveyed his share of the mill and water privilege to A., his heirs and 
assigns, by a separate deed, together with all the right and privilege which 
#ach had to flow any land owned by him with his cotenants: Said tenants 


INDEX. 625 


in common conveyed said land to C., subject to B.’s right to flow the same, 
as granted in their deed to him; and A. conveyed the mi to B., with tiie 
right and privilege derived from the deeds of said tenants in common: 
B. raised his mill dam and flowed C.’s land to a greater extent than it was 
flowed by the dam of said tenants in common; and C. preferred a com- 
plaint against B. to recover damages for the additional] flowing. Held, that 
B. had an unlimited right, by his deeds froin the tenants in common, to fluw 
the land thereby conveyed, and that the complaint could not be supported. 
Howard v. Bates, 484. 

5 In April 1806, D. and others granted to the Cambridgeport Meeting-house 
Corporation two acres of land, “on the conditions and for the purposes 
hereafter mentioned, and no other, to wit, the said corporation shall have a 
right to keep and continue a meeting-house thereon, where the one now 
building stands, and to rebuild and enlarge the same in any way, provided 
no part thereof shall ever be brought nearer than ten feet distance from 
Columbia Street: The county of Middlesex, or any other county within 
-he limits of which said premises should hereafter be, shall have a right to 
build and forever continue a brick building on the premises opposite to the 
meeting-house, viz. it shall stand about half way,” &c. “and no part thereof 
shall be more than sixty feet from Boardman Street, and which building 
shall be for a court house and offices for the purposes of said county, and 
for no other purpose whatever: Provided, however, that if such house 
should not be built within ten years from the date hereof, then the said 
right to said county shall cease: There shall never be erected on the 
premises any other building, or in any other manner, than as aforesaid; 
and such part of the said land as shall not be so built on shal] be kept and 
remain an open area, for public convenience. ‘T'o have and to hold the 
aforegranted premises respectively, to the said Meeting-house Corporation, 
and to said county, their successors and assigns, in manner, on condition, 
and for the respective purposes aforesaid only:” Said corporation con- 
veyed the land to the Cambridgeport Parish, to hold on the same condi- 
tions, as above stated. ‘The land, for several years afterwards, was used 
only for the purposes ef the meeting-house: It was not enclosed, and was 
passed over by people at their pleasure: The meeting-house went to decay, 
and in 1833 it was taken down by said parish, and a new meeting-house 
was built by the parish at another place eighty rods distant from the old 
site: The county of Middlesex never accepted the grant aforesaid, nor 
erected any building on said land: In 1834, F. & R., claiming under D. 
and others, enclosed the land with a high fence, and kept it so enclosed 
for several years. Held, on the trial of an indictment against F. & R. for 
a nuisance caused by the erection and continuance of said fence, that the 
dedication of “an open area for the public convenience” was subordinate 
and incidental to the main object of the grant, to wit, the establishment of 
the public buildings thereon ; and that as the main object had failed, this 
incidental part had also fai.ed; and that F. & R. had a legal right to en- 
close the land. Commonwealth v. Fisk, 238. 

6, A straight turnpike road, which twice crossed a circuitous county road, 
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was laid out four rods wide, through the land of B., leaving a strip of his 
land between the turnpike and the county road: B. afterwards conveyed 
this strip to P., and house lots, on the other side of the turnpike, to C. and 
others, bounding each of them, on one side, “by the turnpike road:” P. 
erected a building on the strip thus conveyed to him, and after he had 
occupied it more than thirty years, the turnpike road was discontinued : 
Thereupon a town way was laid out, two rods wide, over a part of the 
land formerly within the limits of the turnpike road, and within seven feet 
of the line thereof next to P.’s strip, and P. made a claim on the town for 
damages alleged to be thereby sustained by him. Held, that B.’s deed to 
P. did not convey any part of the land within the limits of the turnpike 
road, and that P. was not entitled to damages. Parker v. Inhabitants of 
Framingham, 260. 


See Evipence. 11.15. FravupuLtent Conveyance, 2. Partition, 2. 3. 


1. 


wo 


ReLieious Society, 2. Usrt anp Occupation, l. 


DEMAND. 
See Assumpsit, 1-3. Promissory Nore, 6. 


DISSEIZIN, DISSEIZOR AND DISSEIZEE. 
See Executor, &c. 2. Partition, 3. TREspPass, 5. 


DIVISION OF REAL ESTATE, 


When heirs agree that commissioners, who are appointed by a judge of 
probate to divide the real estate of their ancestor, shall assign the greater 
part to the eldest son, on his paying them such sums of money as the com- 
inissioners shall award, to make the partition just and equal, and the estate 
is So assigned, and they receive the money awarded to them, they thereby 
waive their strict legal rights, and cannot afterwards, when the rights of 
others are affected, avoid the division by showing that the estate might 
have been divided among all of them without great prejudice to the whole. 
White v. Clapp, 365. 

When commissioners, appointed by a judge of probate to divide real estate 
among heirs, make a return, in which they set forth, by metes and bounds, 
the several tracts assigned by them to part of the heirs, and also specify the 
sums of money which they award to the other heirs, and all the parties are 
present and approve the division, and the judge certifies, upon the return, 
under his hand, that “ the foregoing division, having been duly considered, 
is hereby ratified and confirmed,” the division cannot afterwards be invali- 
dated for want of a more formal and technical decree of division. Jb. 
When an unequal portion of real estate, which is ordered by a judge of 
probate to be divided among heirs, is assigned to one of them, and he is 
ordered to pay money to the others, to make the division just and equal, al- 
though the division is voidable, even after a decree is passed, assigning 
the estate according to the division, if the money is not paid or secured ; 
yet if the heirs to whom the money was ordered to be paid subsequently 


1. 


2. 
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receive it, or security for it, or do other acts of record, or in pais, which 
they cannot avoid, they thereby ratify the division, and cannot afterwards 
avoid it. Jb. 


EASEMENT. 
In land, actions concerning. See Way, 2. 


EMBEZZLEMENT. 


The provision, in the Rev. Sts. c. 126, §27, for the punishment of embez 
zlement committed by any cashier “or other officer” of a bank, includes 
embezzlement committed by the president and directors of a bank. Com- 
monwealth v. Wyman, 247. | 

The officers of banks are not included in the Rev. Sts. c. 183, § 10, which 
provide, that in the prosecution of the offence of embezzling the money, 
&c. of any person, by his clerk, servant, or agent, it shall be sufficient to 
allege generally, in the indictment, an embezzlement of money to a certain 
amount, and to give evidence, on the trial, of any such embezzlement com- 
mitted within six months next after the time stated iu the indictment. Ib. 


See [npicTMENT, I. 


EQUITY. 


Numerous persons subscribed a paper stating that, in order to facilitate the 
communication between Boston and Plymouth, it was necessary that a 
steamboat should be employed, and a wharf erected in Plymouth, the 
cost of which was estimated at $10,000; and in order to carry this 
object into effect, they promised to take the number of shares set opposite 
to their names, and pay for each share $100 to such person as might be 
appointed by a majority of interest, and that a meeting of the subscribers 
might be called, to organize the company, by any two of them, whenever 
the sum of $2000 should be subscribed: After 890 shares were subscribed 
for, a meeting of the subscribers was called, at which three of their num- 
ber were appointed a committee, with full power to collect the money sub- 
scribed, and to carry into effect, at their discretion, the objects of the asso- 
ciation: This committee collected $8900, and expended a larger sum, 
which they advanced from their private funds, in the purchase of a steam- 
boat, an old wharf, and the flats adjoining, of which they took a convey- 
ance to themselves personally, and in the erection of a new wharf and 
stores thereon, and in running the steamboat between Plymouth and Bos- 
ton: “Before said boat, wharf and flats were so purchased, said committee 
and A., B. & C. executed a sealed instrument, in which it was recited that 
said committee might find it necessary to contract debts, on account of 
said wharf and steamboat, over and above the amount subscribed for that 
purpose, and in which A., B. & C. agreed, that if the contracts of said com- 
mittee should exceed the amount subscribed, they would pay to said commit- 
tee one half of such excess ; and it was also a part of said agreement that the 
contemplated advances should be paid equally by said committee and said 
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A.. B. & C., and that all profits or losses, arising from such advances, should 
be divided or borne equally by said committee and said A., B. & C.: Up- 
on closing the concerns of the association, it was found that the commit- 
tee had expended more than $12,000 beyond the earnings of the boat and 
the $8900 received by them of the associates: The committee thereupon — 
filed a bill in equity against the original subscribers, to compel them to 
contribute to the payment of said advances. Held, that the original sub- 
scription did not bind the subscribers to pay more than $100 on a share; 
that the committee had no authority to make advances so as to charge the 
subscribers with a larger sum; that the advances, made by the committee, 
were not made on account of the original subscribers, but solely on their 
own account, or on account of themselves and of A., B. & C.; and that 
the bill could not be sustained. Danforth v. Allen, 334. 

2. An administrator set forth in a bill in equity, that his intestate was of imbecile 
mind and incapable of disposing of his property, and that the defendants, 
by unfair practices, obtained from him conveyances of part of his real 
estate, and transfers of his goods, chattels, money and choses in action, — 
without any consideration, which property the administrator ought to have 
in his possession, in order to administer the same; wherefore he prayed 
that the defendants might answer, on oath, what property they received 
from the intestate, and when. Held, on general demurrer, that the plaintiff 
could not maintain the bill, because it was not averred therein that the 
plaintiff had obtained license to sell the intestate’s real estate for payment 
of his debts, nor that it was needed for that purpose, and because there 
was no averment that any suit was brought, or intended to be brought, in 
which the evidence which was sought to be discovered was material. 
Pease v. Pease, 395. 

3. Though a bill in equity, brought to redeem a mortgage, ought in strict- 
ness to contain an offer of the plaintiff to pay such sum as shal] be found 
due from him, yet if no objection is made to the bill, for want of such of- 
fer, he may have leave to amend it, after a hearing of the case, Green v 
Tanner, 411. ; 


See ASSIGNMENT. 


ERROR. 


. A writ of error lies on a judgment of the court of common pleas, renderea 
on an appeal, pursuant to the Rev. Sts. c. 68, § 8, from the decision of com- 
missioners on an insolvent estate. Waters v. Randall, 132. 

2. A judgment rendered by the court of common pleas, in a case in which 1 

has no jurisdiction, may be reversed on a writ of error. Jb. ' 


j= 


EVIDENCE. 


1. On the trial of an indictment on the Rev. Sts. c, 127, § 8, for having in 
possession a counterfeit bank bill with intent to pass it as true, knowing it 
to be counterfeit, evidence that the defendant had passed other counterfeit 
bills is admissible to show his knowledge that the bill mentioned in the 
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ind ctment was counterfeit; but his conversation respecting a bill which he 
had passed, if made after he passed it, is not admissible to prove the fact 
that such bill was counterfeit, without the production of the bill itself, or 
proof that it is destroyed, or is in the possession or control of the defend- 
ant. Commonwealth v. Bigelow, 235. 

2. Though the evidence for the plaintiff may be very strong, and the evidence 
for the defendant very slight, yet the court should not rule that the evidence 
is wholly insufficient to support the defence. If there be any evidence’ 
bearing on the matter of defence set up, it should be submitted to the con- 
sideration of the jury. O’Kelly v. O’ Kelly, 436. 

3. In a suit against a bank, to recover the amount of money deposited therein, 
the allowance of the plaintiff’s claim by the receivers of the bank, ap- 
pointed after the suit was commenced, furnishes sufficient proof of the 
plaintiff’s demand. And it seems that the leger of the bank, produced in 
court, at the plaintiff’s request, by the president of the bank, and offered 
by the plaintiff, is admissible evidence of his claim, without producing the 
clerk who made the entries in the leger. Watson v. Phenix Bank, 217. 

4. In an action to recover pay for labor, the plaintiff’s time book, kept in a 
tabular form, in which the name of the laborer is inserted on the side, and 
all the days of the month are denoted by figures at the top, and under 
those figures are inserted other figures denoting the time of labor on those 
days, is admissible in evidence, with the plaintiff’s suppletory oath, not 
only as to his own labor, but also as to the labor of his apprentice. Maihes 
v. Robinson, 269. 

5. A plaintiff, who is allowed to introduce his book of original entries, with 
his suppletory oath, as evidence of his claim, may be permitted to testify 
that the entries made against the defendant are true. Jb. 

G. In a suit, commenced against the members of a partnership that is dis- 
solved, and prosecuted against one of them only, entries by him in the part- 
nership books, concerning the partnership business, though made after the 
dissolution of the partnership, or made under his direction by a clerk em- 
ployed for the purpose, are competent evidence for the plaintiff, subject to 
such explanations and controlling evidence as may be given by the defend- 
ant, in regard to particular entries. Taunton Iron Co. v. Richmond, 434. 

7. In an action against an officer for not returning an execution, the docket 
‘of the attorney who took out the execution, containing an entry that it was 
delivered to the officer on a certain day, and his testimony that the entry 
was in his hand writing, and that he should not have made it unless he had 
delivered the execution, or had known of its delivery to the officer, are 
competent evidence to prove that the execution was so delivered, although 
the attorney testifies that he has no recollection of making the entry or de- 
livering the execution. Bunker v. Shed, 150. 

8. In an action to recover the amount of a draft drawn on the plaintiff by 
partners, and accepted by him, the admissions of one of the partners, nade 
after the dissolution of the partnership, that the draft was accepted by the 
plaintiff for the accommodation of the firm, may be given in evidence to 
charge the «(ther partner. Gay v Bowen, 100. 
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9. When a plaintiff, for the purpose of avoiding a discharge of the defendam 
under the insolvent law of 1838, relied on by him as a bar to the plaintiff’s — 
action, introduces a witness who testifies that the defendant, on the evening 
before he applied for the benefit of that law, transferred property to the 
witness in payment of a pre€xisting debt, the defendant is entitled to prove, 
on cross-examination, the declarations made by him to the witness, at the 
time of such transfer, for the purpose of showing that it was not made by 
him in contemplation of becoming insolvent and obtaiing a discharge un- 
der that law. Goodhue v. Hitchcock, 62. 

10. A., who was interested, as cestui que trust, in a deed executed by B., but not 
delivered, surreptitiously obtained the deed and delivered it to the grantee: 
B. filed a bill in equity against the grantee and cestuis que trust, to obtain 
relief; and an issue to a jury was framed, to try the question whether B., 
with a knowledge ofall the circumstances, ratified and confirmed the de- 
livery of the deed: Held, that on the trial of this issue, B.’s declarations to 
third persons were competent evidence against him. Parker y. Hill, 447. 

11. A. executed and acknowledged a deed conveying land to B., but retained — 
it in his own custody until within a few months before his death, when he © 
directed his daughter C. to advise with D. as to the delivery of it, saying 
that it was a good deed, as he had been informed by counsel, and then de- 
livered it to C., to be delivered by her, after his death, to B., if he behaved 
well: After A.’s death, E., C.’s daughter, delivered the deed to B.: Ina 
suit against B., to try the title to the Jand described in the deed, he called 
fi. as a witness, and she testified that A., shortly before his death, handed 
the deed to her, but gave her no instructions er directions to deliver it to any 
one; that no third person was present when the deed was so handed to her; 
and that she delivered it to B. shortly after A.’s death: B. thereupon of- 
fered to prove that, when E. delivered the deed to him, she said, “ here are 
the papers which grandfather gave me to deliver to you.” Held, that evi- 
dence of such declaration by E. was inadmissible. O? Kelly v. O’ Kelly, 438. 

12. When a defendant relies on a discharge under the United States bank- 
rupt act of 1841, and the plaintiff attempts to avoid the discharge by show- 
ing that the defendant concealed a part of his property, the defendant may 
give in evidence the statements which he made to his counsel, who assisted 
him in. making an inventory of his property, rights and credits, respecting 
the property alleged to have been concealed, and the advice of his counsel 
that such property ought not to be inserted in such inventory. Robinson v. 
Wadsworth, 67. 

13. The declarations of an agent respecting a transaction, which are not made 
till after it is past, are not admissible in evidence against his principal. 
Stiles v. Western Rail Road Corporation, 44. 

14. When a tenant, in a writ of entry brought to foreclose a mortgage, gives 
evidence, for the purpose of showing payment of the mortgage debt, that 
the mortgagor, for several years after the mortgage was made, worked for 
the demandant, from time to time, the demandant may show, by way of re- 
butting such evidence of payment, that the mortgagor was poor, and de- 
pendent on his earnings for the support of himself and his family, and that 
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it was the practice of the demandant to pay, at short and stated periods, all 
the laborers employed by him. Waugh v. Riley, 290. 

5. On the trial of a real action, the demandant gave in evidence a deed of 
the demanded premises, made to him by A.: The tenant then offered in 
evidence an earlier deed of the same premises, made to him by A., and re- 
corded subsequently to the recording of the demandant’s deed; but the 
signature of A. thereto was erased, and was proved to have been erased 
before the deed was recorded: ‘There was no evidence that the demandant, 
when he received his deed from A., knew that there was a valid subsisting 
conveyance from A. to the tenant; but there was evidence tending to show 
that the demandant, when he took his said deed, knew that the tenant had 
held a deed from A., which had been given up. Held, that the tenant’s 
said deed was not admissible in evidence, without explanation of the 
erasure. JVewcomb v. Presbrey, 406. | 

16. The rule which excludes parol evidence, when offered to contradict or 
vary the terms of a written agreement, applies as well to policies of insur- 
ance as to other agreements. Snney v. Bedford Commercial Ins. Co. 348 

17. Where n» time of payment is expressed in a contract to pay for goods 
sold, the legal construction of the contract is, that payment shall be made 
on demand; and in an action presently brought on such contract, which 
is in writing, the defendant cannot give evidence of a simultaneous oral 
agreement that payment should be made on a particular day subsequent to 
the commencement of the action. Warren v. Wheeler, 97. 

18. Where A., by a written instrument, conveys property to B., in considera- 
tion of a certain sum paid therefor, evidence is admissible, in an action by 
B. against A. to recover back the sum so paid, that A., at the time of the 
conveyance, made an oral agreement with him to repay said sum on the 
happening of a certain event. Lapham vy. Whipple, 59. 

19. The date of a writ is, primd facie, the commencement of an action, 
though the date is only a day or two before the action would be barred by 
the statute of limitations, and though the writ is not served until several 
weeks after its date, and no reason is shown for the delay. Bunker v. Shed, 
150. . 

20. A father seventy years old, and his daughter thirty three years old, being 
on board a steamboat that was lost at sea, both perished in the same calami- 
ty, and no special circumstances were known, which tended to prove that 
one died before the other. Held, that there was no legal presumption that 
either survived the other, but that it must be presumed that both died at the 
same instant. Coye v. Leach, 371. 

21. The report of an auditor, appointed under the Rev. Sts. ¢. 96, § 25, to state 
the accounts of parties to an action, is primd facie evidence on the trial ot 
the action by a jury, and changes the burden of proof, although the audi- 
tor reports the evidence from which he draws his conclusions. ‘T’aunton 
Tron Co. v. Richmond, 434. 

22. The town of M., in a deed conveying a beach to B., reserved the right to 
enter thereon, and take away gravel and sand, for the purpose of making and 

* repairing highways in the town: A., under authority of the town, entered 
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on the beach and carried away, for the purpose of repairing highways — 
in the town, stones of a considerable size, embedded in and mixed with 
the beach gravel. Held, in an action of trespass brought by B, against A., 
that A. could not give evidence that, in the town of M., the material which 
he took from the beach was, at the time of the making of the deed, and 
since is, universally known as and called gravel, and that it was not there 
generally known and called by any other name. Held also, that A. might 
give evidence that said material was the same that the town of M. had al- 
ways used for making and repairing highways. Brown v. Brown, 573. 


See Compraint, 3. Costs, 4. Derep,2. Empezzitement,2. Exercuror, 
&c. 4. 5. Insurance, 3. Lomrarions, 2.3. Morreace, 6. REPLEV 
IN, 9. Trover. Use anp Occupation. Witt, 1. Puixor. 


EXECUTION. . 


1. I'he twenty four hours which, by Rev. Sts. c. 97, §5, must elapse, after the 
entry of a judgment, before an execution can be issued thereon, are hours 
exclusive of the Lord’s day; and if an execution be sooner issued and 
levied, the levy is void. Penniman v. Cole, 496. 

2. When an officer’s return of an execution states that he levied it on the 
land of the judgment debtor, for whom he appointed an appraiser, after 
giving due notice in writing to said debtor, “who neglected and refused to 
choose for himself,’ the return must be taken to be true, in an action 
brought by the judgment creditor to recover damages for a trespass on the 
land; and the defendant, in such action, cannot impugn the levy on the 
ground that the officer did not, after taking the land, allow the judgment 
debtor a reasonable time to appoint an appraiser, as required by the Rev. 
Sts. c. 73, §22; although all the proceedings of the officer, on the execu- 
tion, are returned with the date of a single day. T'yler v. Smith, 599 

Jv. Levy of, upon mortgaged land. See Morreacg, 5. 


See Costs, 4. 


EXECUTOR AND ADMINISTRATOR. 


. An administrator of an insolvent intestate, having obtained license to sell 
his real estate, which was mortgaged, sold it with notice that the proceeds 
would be first applied to discharge the mortgage, and the residue to the - 
other creditors ; and he paid the mortgage debt: In his administration ac- 
count, he credited the whole proceeds of the sale, and debited the amount 
paid by him in discharge of the mortgage, leaving himself eharged with 
the balance only; and the judge of probate passed a decree allowing the 
account. Held, on appeal from this decree, that though the account was | 
not stated in proper form, yet that the result was correct, and that the ad- 
ministrator was not answerable to the intestate’s creditors for the full sum 
for which the estate was sold. Abby v. Fuller, 36. 

2. When an executor petitions the court of probate for license to sell real 

estate of which his testator was disseized at the time of his death, for the 

purpose of paying his debts, the disseizor m possession 1s not interested in: 


— 
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the estate, within the meaning of the Rev. Sts. c. 71, § 8, and therefore is 
not entitled to notice of such petition, in order to render valid, as against 
him, the license to sell such estate, and to enable the executor to maintain 
an action against him, on § 12 of that chapter, to obtain possession of the 
land of which he disseized the testator. Nor is it necessary, in order to 
render the license valid for such purpose, that the executor, in his petition 
therefor, should set forth the value of the real estate, though it is necessary 
to sell only a part thereof; nor that the court should decide and direct 
what specific part thereof shall be sold. Yeomans v. Brown, 51. 

3. A judge of probate, to whom an administrator had applied for a license to 
sell the real estate of his intestate, while St. 1817, c. 190, was in force, 
ordered the administrator to give personal notice toall persons interested in 
the estate, to appear at a certain day and show cause: On that day the 
judge passed a decree granting the license, and recited, in the decree, that 
the administrator had given persona] notice to all persons interested in the 
estate, agreeably to the order, as was evident to him from due examination: 
The administrator thereupon sold the land, and gave a deed thereof. Held, 
in a writ of entry brought by an heir of the intestate to recover the land, 
that as the time of personal notice was not prescribed by the statute, the 
court of probate was the proper tribunal to judge of the sufficiency of the 
notice, and that the decree of the judge was conclusive on all parties in- 
terested, including minors who did not show that they had no guardian 
when the notice was ordered. T'homas v. Le Baron, 355. 

4. After the lapse of twenty four years from the time of the sale of an intes- 
tate’s real estate by his administrator, under a license from the judge of pro- 
bate, granted while S?. 1817, c. 190, was in force, the certificate of the judge, 
recorded with the grant of the license, that the administrator had taken, 
before him, on the day the license was granted, “the oath required by law 
to be taken by executors, administrators and guardians, previous to their 
selling real estate,” furnishes satisfactory evidence that the oath prescribed 
by that statute was duly administered. Jb. 

5. The notice which the statutes require to be given, by an administrator who 
obtains license to sell the real estate of his intestate, of the time and place 
of sale, is essential to the validity of the sale; and in the absence of all 
evidence that such notice was given, no presumption will be made, within 
thirty years, that it was given. Jb. 


See Deep, 3. 


FIRE. 
Stopping of, by demolishing buildings. See Town 


FLOWING LAND. 
See Deep, 4. Mutt, &c. 


FRAUDS, STATUTE OF 
] An agreement, by an owner of land, that another may cut down the trees 
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on the land, and peel them, and take the bark to his own use, is not within 
the statute of frauds — Rev. Sts. c. 74, §1. Nettleton v. Sikes, 34. 


2 A., on the sale to B. of a share in a patent right for a certain sum paid 


formed 


therefor by B., made an oral agreement with B. to repay him said sum, if 
he should not, within three years, realize said sum out of the profits arising 
from said share. Held, that this agreement was within the statute of 
frauds, as it was not to be performed within one year from the making 


thereof. Lapham v. Whipple, 59, 


FRAUDULENT CONVEYANCE. 


. The fact that a firm was in debt when the partners made a conveyance of 


their property is not sufficient to raise a presumption that the conveyance 
was fraudulent: In order to avoid such conveyance, proof must be given 
that it was made with the intention to defraud the creditors of the firm, or 
subsequent purchasers, and that the grantee had knowledge of such inten- 
tion. Green v. T'anner, 411. 


. A bond fide purchaser from the fraudulent grantee of a debtor acquires a 


good title against the creditors of the original grantor. Jb. 


See Insotvent Desrors, 4, 


GRANT. 


1. To Cambnidgeport Meeting-house Corporation. See Deen, 5. 
2. To Grammar School in Ipswich. See Ipswich Grammar ScHOOL. 
3. To Religious Societies. See REiicious Societigs, 2. 


GUARDIAN. 


. A testator, by his will, gave real and personal property to the children of 


his nephew and their heirs and assigns forever, and appointed their father 
to be their guardian, without giving bonds, “for the purpose of receiving 
and managing said property so given.” Held, that said appointment of a 
guardian was void, for want of authority in the testator; and that the will 
could not be so construed as to vest an estate in trust in the father of the 
children. Brigham v. Wheeler, 127. 


2. The omission of the court to appoint a guardian ad litem for an infant 


tenant in common, who is made respondent in a petition for partition, does 
not make void a judgment establishing partition: Such judgment is void- 
able ; but it can be avoided by no one except the infant or his privies in 
blood. Austin v. Charlestown Female Seminary, 196. 


HEIRS. 


See Division or Rea Estate 


HIGHWAY. 
See Way. 
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INDICTMENT. 


1. An indictment against an officer of a bank, for embezzling property belong- 
ing to or deposited in the bank, must charge a specific act of fraud, and the 
defendant must be proved guilty of the specific offence charged ; and not 
more than one offence can be well alleged in one count of the indictment. 
Commonwealth v. Wyman, 247. 

2. When one, who is not licensed to sell spiritous liquor, sells it with another 
article, and receives pay for both together, it is sufficient, in a complaint or 
indictment against him on the Rev. Sts. c. 47, to allege the sale of the 
liquor only. Commonwealth v. Thayer, 525. 

3. Though by the first section of c. 47 of the Rev. Sts., the legislaturs in- 
tended to provide for the punishment of common sellers of spiritous liquors 
without license, yet it is not necessary to allege, in an indictment on that 
section, that the defendant was a common seller: An indictment on that 
section is sufficient, if it allege that the defendant, on a certain day, and 
during al] the time between that day and the day of the finding of the in- 
dictment, was, without being licensed, a seller of rum, &c. to be used in 
his dwelling-house, &c. Commonwealth v. Leonard, 529. 

4. ''wo or more persons may be jointly guilty of being common sellers of 
wine and spiritous liquors, without being first licensed as such according to 
law, and may be jointly indicted for that offence, on the Rev. Sts. c. 47,§ 1. 
Commonwealth v. Tower, 527. 

5. An indictment on the Rev. Sts. c. 47, § 1, may well allege that the defend- 
ants presumed to be, and were, common sellers, &c. on a certain day, and 
on divers other days and times between that day and the day of the finding 
of the indictment. Ib. 

6. And where such indictment alleged that the defendants presumed to be, 
and were, common sellers of wine, brandy, &c., “to be used in their 
dwelling-house by them used and occupied, without being first licensed 
therefor according to law,” it was held, that the aliegation of want of 
license applied to the sale of liquors, and not to the occupation of the 
house, and that it negatived.a license to either of the defendants, as well as 
a license to them jointly. Jb. . 

See Compiaint. Warrant, l. 


INDORSER OF WRIT. 
See Costs, 3. 4. 


INFANT. 
See Guarpian. Parrtirion, 2 


INNKEEPER. 
See Cocx-—FicutTinea. 


INSOLVENT DEBTORS. 


1. After proceedings have been had against an insolvent debtor, and his dis- 
charge has been refused on h‘s appeal to the supreme judicial court, under 
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St. 1838, c. 163, §§ 7, 8, he is not entitled to the benefit of that statute on a 
new petition, unless he owes debts to the amount of $200, which were not 
proveable under the former proceedings. And if, on proof of his owing 
such debts to that amount, proceedings are had against him on a new peti- 
tion, and he obtains a certificate of discharge, such certificate will not dis- 
charge him from any debts that were proveable under the former proceed- 
ings, unless those, to whom such debts were due, elect to prove them under 
the new proceedings ; which, it seems, they may do. Gilbert v. Hebard, 129. 

2, The provision in St. 1844, c. 178, § 4, that an insolvent debtor, whose assets 
shall pay less than fifty per cent. on all the claims proved against him, shall 
not be discharged, if a majority in value of his creditors shall dissent there- 
from, does not apply to a case in which the debtor was entitled to a dis- 
charge, before the passing of that statute, under St. 1838, c. 163, and who 
had appealed to the supreme judicial court, under § 7 of the latter statute, 
from a withholding of his discharge, on the objection of his creditors, but 
whose creditors could not, under the former statute, dissent to his discharge, 
within six months after the assignment of his property, because that statute 
was passed more than six months after the assignment. Ex parte Bart- 
lett, 72. 

3. While the United States bankrupt act of 1841 was in force, and the insol- 
vent laws of this State suspended, A., an insolvent debtor, made a deed of 
assignment of his property in trust for all his creditors who should execute 
said deed and thereby release their demands: By the terms of this deed, 
$200 were reserved for A.’s benefit; and he paid money to one of his cred- 
itors, to induce him to execute the deed: After the deed was executed 
by most of his creditors, a creditor who had not executed it sued A., who 
paid his demand in full: After the repeal of said bankrupt act, A. took the 
benefit of the insolvent Jaws of this State, and was discharged, under their 
provisions, in due form: He did not include, in his schedule of property 
and list of creditors, the property conveyed by the deed aforesaid, nor the 
names of those who executed that deed: After A. was discharged under 
the insolvent laws, an action was brought against him, on a demand due 
when he made said deed of assignment, by a creditor who did not execute 
that deed; and A. relied, in defence, on his last discharge. Held, that A.’s 
proceedings aforesaid, before he took the benefit of the insolvent laws, did 
not invalidate his discharge under those laws, and that the action was 
barred by that discharge. Atkins v. Spear, 490. 

4. The provision in the insolvent laws, that a debtor’s conveyance of his prop- 
erty, in contemplation of insolvency, with intent to give a preference to any 
creditor, shall be void as to his other creditors, and that his assignees may 
recover the property so conveyed, or the value thereof, from the creditor so 
preferred, for the benefit of the other creditors, has not so altered the com- 
mon law respecting fraudulent conveyances as to render such conveyance 
void as to an attaching creditor. Penniman v. Cole, 496. 

5. Where a surety on several notes takes a mortgage from the principal prom- 
isor, conditioned to pay the notes and save the surety harmless, and thereby 
holds the mortgaged property in trust for the holders of the notes, and he 


INDEX. 637 


remains liable on only one of the notes, and the property of .he principal 
is assigned under the insolvent law of 1838, c. 163, the mortgaged property, 
if sufficient to pay all the notes, is to be applied to the payment thereof, and 
the surplus, if any, is to be distributed among the general creditors of the 
mortgagor. But if the mortgaged property be insufficient to pay all the 
notes, the surety is first to be indemnified therefrom, and the surplus is to ~ 
ve paid to the holders of the notes, pro raid. Eastman v. Foster, 19. 


See Arracument. Evipence, 9. SPeciFicaTion, 3. 


INSOLVENT ESTATES. 
See Execuror, &c. 1. 


INSURANCE. 


. When a part owner of a vessel or its outfits effects insurance thereon in 
his own name only, and nothing in the policy shows that the interest of 
any other person is secured thereby, an action on the policy cannot be 
maintained in the names of all the owners, upon parol evidence that such 
part owner was their agent for procuring insurance, and that his agency 
and their ownership were known to the underwriters, and that the under- 
writers agreed to insure for them all, and that it was the intention of all the 
parties, in making the policy, to cover the interest of all the owners. Sin- 
ney v. Bedford Commercial Ins. Co. 348. 

2. When insurance is made ona vessel to her port or ports of discharge, 
the voyage terminates at the port where the cargo is substantially dis- 
charged. Upton v. Salem Commercial Ins. Co. 605. 

3. A vessel was insured at and from Salem to her port or ports of discharge 
in the River La Plata: All her cargo, except a few bundles of shingles, 
was discharged at Monte Video, where she took on board merchandize in- 
tended for another vessel of the owner, then lying at Buenos Ayres, and 
proceeded to that port, where she was lost. Held, in a suit against the 
underwriters, that the assured was not entitled to recover, if the cargo was 
substantially discharged at Monte Video, and that it was for the jury to 
decide whether the cargo was so discharged ; the burden of proof being on 
the defendants. Ib. 

4. A policy of insurance against loss of a woolen factory by fire contained 

this proviso: “If the representations made in” the application of the as- 

sured for insurance “do not contain a just, full and true exposition of all 
the facts and circumstances in regard to the condition, situation, value and 
risk of the property insured, so far as the same are known to the said appli- 
cants, and are material to the risk; or if the situation or circumstances 
affecting the risk thereupon shall be so altered or changed, by or with the 
advice, agency or consent of the assured, or their agent, as to increase 
the risk thereupon, without the consent of this company,” (the underwriters, ) 

“this policy shall be void.” There were annexed to the application of the 

assured various questions by the underwriters, and a notice that it was ex- 

pected that the answers thereto would meet the requirements of the under- 
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writers’ office; one of which requirements was, that an examination should 
be had of the insured premises, thirty minutes after work. Among the 
written answers of the assured to said questions were these: ‘The factory 
is worked from “5 o’clock A. M. to 83 o’clock P. M. Sometimes extra 
work will be done in the night.” No watch is kept in or about the build- 
ing; but the mill is examined thirty minutes after work.” Held, that the 
representations of the assured were legally adopted and embodied in the 
policy, as part of the contract, to the same effect as if they had been ~ 
therein set forth at large. Held also, that although the answers of the as- 
sured were representations, rather than warranties, and were therefore suffi- 
cient, if the statements therein, of the facts relied on as the basis of the con- 
tract, were made in good faith, and were substantially true and correct, as 
to existing circumstances, and were substantially complied with, so far as 
they were executory ; yet that, subject to this qualification, it was a condi- 
tion precedent to the liability of the underwriters, that the answers should 
contain a just, full and true exposition of all the facts and circumstances 
in regard to the condition, situation, value and risk of the property insured, 
so far as known to the assured, and material to the risk. Held also, that 
although the assured were themselves the owners and occupants of the 
property insured, and made the application for insurance, yet the question 
whether they knew certain facts and circumstances respecting it, which 
were omitted, or not accurately stated, in their answers, was a question of 
fact to be left toa jury. Held also, that the representations made by the 
assured, as to certain usages and practices observed at the factory, con- 
cerning the modes of conducting their business, and the precautions taken 
to guard against fire, amounted to a stipulation that such modes of conduct- 
ing their business should substantially continue to be adopted, and such 
precautions substantially continue to be taken, during the term of insur- 
ance; and that a discontinuance thereof by the assured, or by those entrust- 
ed by them with the management of the property, without the consent ot 
the underwriters, would render the policy void, by virtue of the proviso 
therein respecting an alteration or change in the situation or circumstances 
affecting the risk. Held also, that the answers of the assured were to be 
construed with reference to the requirements of the underwriters, as speci- 
fied in the notice accompanying the questions; and that a mere literal 
conformity and compliance would not be sufficient. Held also, that the 
assured were bound, by their representation that the mill was examined 
thirty minutes after work, to make such examination thirty minutes after the 
extra work, as well as after the other work. Held also, that the question, 
what is a cessation of work at the factory, from which the thirty minutes 
are to be computed, is a question for the jury, under all the circumstances 
of each particular case, Houghton v. Manufacturers’ Mutual Fire Ins. Co 


114, 
See Evipence, 16. 


INTEREST 
See Bank, 3. 
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IPSWICH GRAMMAR SCHOOL. 


1 The grant made by the town of Ipswich, in 1650, in trust for the use of a 
school in that town, conveyed a fee, although it contained no words of um- 
itation. Feoffees of Grammar School in Ipswich v. Andrews, 584. 

2. The feoffees of the grammar school in Ipswich are owners in fee of the 
reversion expectant on the expiration of the long lease of the school lands 
to John Cogswell and his assigns, made in 1650; and their title thereto was 
confirmed by the statute for regulating said school, which was passed in 
1765, and was made perpetual by St. 1786, c. 54. Ib. 

3. The present tenants of the lands belonging to said feoffees are not entitled, 
by virtue of the provision in said lease to John Cogswell, to deduct their 
town taxes from the rént reserved in that lease. Jb, 


JUDGMENT. 
See Error. Guarpran,2. Partition. Review, 2. SenTENcE 


JURISDICTION. 


The record of a justice of the peace, before whom an action of trespass was 
brought, showed that the defendant pleaded the general issue, which was 
joined, and that “the defendant offering in evidence title to the real estate 
upon which the alleged trespass was committed, the plaintiff appealed to 
the next court of common pleas,” &c. “and entered into recognizance, as 

the law directs, to prosecute said appeal there with effect.” The plaintiff 
entered said action in the next court of common pleas, and judgment was 
there rendered against him. He thereupon brought a writ of error to 
reverse said judgment, on the ground that the action was not rightly 
removed into the court of common pleas, and that said court had no juris- 
diction thereof. Held, that it sufficiently appeared, on the justice’s record, 
that the title to real estate was brought in question, in the action pending 
before him; that the term “appealed” was not used technically, but was 
meant to express the plaintiff’s election to remove the case to the court of 
common pleas ; and that said court had jurisdiction of the case. Lawrence 
v. Souther, 166. 


See CounTerFEITING Corn. Way, 2. 


LANDLORD AND TENANT. 
See Use anp Occupation. 


LEX LOCI. 
See Britt or EXcHANGE. 


LICENSE. 


To sell real estate. See Executor, &c. 
+ To sell spiritous liquor. See Comeratnt, 3. InpicTMent, 6. 
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LIMITATIONS, STATUTE OF. 


1. An action for the foreclosure of a mortgage under the Rev. Sts. ¢. 107, is 
not barred by the statute of limitations, (Rev. Sts. c. 119,) unless the mort- 
gagee has been disseized for twenty years, by the mortgagor or some per- 
son claiming under him. Bacon v. McIntire, 87. 

2. The maker of a note wrote a letter to the payee, offering to give a new 
note payable on time, and saying, “ you shall have your pay if I live and 
the whaling business does not fail: Now, if you will agree to this, I will 
renew ; or else you must do the next best.” The payee did not accept the 
offer, but brought an action on the note. Held, that the letter did not take 
the note out of the operation of the statute of limitations. Mumford v. Free- 
man, 432. 

3. In a suit by the payee against the maker of a promissory note, the defend- 
ant relied on the statute of limitations, and the plaintiff gave in evidence 
an indorsement of payment, written thereon by himself, and dated within 
six years next before the suit was commenced, as follows: “ Received Cot- 
ton Mill order, in part, sixteen dollars;” also an order of the same date, 
drawn on the plaintiff, in favor of the defendant, by a third person, for 
$22:38, and directing the plaintiff to charge the same to the Cotton Mill; 
and an acknowledgment of the defendant, written on the back of the order, 
that he had “received the within as specified.” Held, that this was not 
sufficient proof of payment to take the case out of the operation of the stat- 
ute of limitations. Waterman v. Burbank, 352. 


See Trust, 1. 


LORD’S DAY. 
See Execution, I. 


LOWELL, CITY OF. 
Charter and ordinances of, concerning streets. See Way, 5. 8 - 12. 


MILL AND MILL PRIVILEGE. 


Tenants in common of an ancient mill and water privilege erected, below their 
mill,a new dam and a smaller mill, on their own land ; and while they owned 
both mills, it was the practice, whenever the lower dam so raised the water 
as to obstruct the upper mill, for a workman in the upper mill to go down, 
over the land owned by the tenants in common, and open the waste gate of 
the lower dam, and thus relieve the upper mill from back water: After 
wards, each of the tenants in common, by a separate deed, conveyed his 
undivided part of the upper mill, and the land near it, to W., in these 
terms: “ A certain parcel of land” (described) “together with one undi- 
vided” (fractional) “ part of the privilege of water, creek, factory, saw mill, | 
dwelling-houses and other buildings, situate on the premises, and of the | 
water wheels, main gear, main drums, connected with the said factory and 
saw mill, and of all the privileges and appurtenances thereunto belonging ; ” a 
and in each deed was a covenant that “ the aforegranted premises” were free 
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from all incumbrances brought thereon by the grantor: W. conveyed the 
upper land and buildings, with all the privileges and appurtenances, to C., 
who was one of the former tenants in common: W. and D. afterwards be- 
came the owners of the lower land, dam and mill, and W. released all his 
right therein to D., who abandoned the dam, and erected another, for the 
use of the mill, lower down the stream, and by means thereof threw back 
the water upon the wheel of C.’s mill, whereby its movements were ob 

structed. Held, in a suit by C. against D. for the cbstruction thus caused 

that C. took the upper dam, mill and privilege, 2s they existed, and were 
modified and appropriated by the lower dam, when the conveyance was 
made to W.; and that he did not acquire a right tothe unobstructed flow of 
the water from his mill. Held also, that the right to use the water below 
C.’s mill, as that right was modified by the appropriation previously made 
for the lower mill, was not an incumbrance on the upper mill and privilege, 
within the meaning of the covenant made against incumbrances by W.’s 
grantors, but was a parcel of the lower estate. Held aiso, that D., by re- 
moving his dam lower down the stream, exercised his rights justly, and 
without injury to C., if he thereby made only the sme appropriation of the 
stream that was made by his dam and mill, as they stood before; but that, 
if D. raised his new dam higher than his o!d one, so as to appropriate to 
himself an increased portion of the stream, and set back water upon the 
wheel of C.’s mill, he was answerable to C.in damages. Held also, that 
C. was not entitled to recover damages of D. on the ground that the 
removal of D.’s dam lower down the stream had prevented C. from opening 
the waste gates therein, or had rendered the opening of them more onerous 
or expensive. Cary v. Daniels, 466. 


MORTGAGE. 


{. A second mortgagee, who purchases and takes an assignment of the first 
mortgage, and, with the consent of his mortgagor, sells a part of the mort- 
gaged premises, and the wood growing on another part thereof, and re- 
ceives the proceeds, is entitled by law, as against one who claims under his 
mortgagor, to apply those proceeds towards payment of the first mortgage, 
unless his mortgagor, when these proceeds are received, requests him to 

. apply them towards payment of the second mortgage. Parker v. Green, 
137. 

2. It scems that the foreclosure of a mortgage may be opened, not only in the 
manner specified in the Rev. Sts. c. 107, §33, but by an express agreement 
of the parties, or by facts and circumstances from which an agreement may 
be satisfactorily inferred. Lawrence v. Fletcher, 153. 

3. A. mortgaged land to B., and afterwards leased a part of it to C. for five 
years, and subsequently conveyed the whole to D., stating, in his deed to 
D., that the premises were subject to the mortgage to B.,and that part of 
them were under a lease to C. for five years, and that the rent had been 
already paid by C.: B. afterwards assigned his mortgage to D., who 
brought a writ of entry against C., before C.’s lease had expired. Held, 
that the mortgage wis not extinguished by the assignment to D., and that 
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his action was well brought; but that C. was entitled to redeem the mort- 
gage, and therefore that D. was entitled only to a conditional judgment, 
conformably to the Rev. Sts. c. 107, §§ 3, 5. Loud v. Lane, 517. 

4. A mortgagee, who brings a bill in equity to redeem a prior mortgage, is 
entitled to redeem, on paying the sum due thereon, although the defendant 
has, in addition to his prior mortgage, a claim on the mortgaged property, 
subsequent to that of the plaintiff’s mortgage; unless the defendant 
files a cross bill to redeem the plaintiff’s mortgage. Green v. T'anner, 411. 

5. A. mortgaged to B. fifty acres of land, and afterwards made an absolute 
conveyance of ten acres of the same land to C., and C. conveyed the same 
to D.; but before C.’s deed to D. was recorded, E. attached the ten acres, 
as the property of C., and afterwards levied thereon, and took an assignment 
of A.’s mortgage to B.: In making the levy, the full amount due on the 
mortgage of the fifty acres was deducted from the estimated value of the 
ten acres. Held, that the levy was void; that C. and D. might maintain a 
bill in equity against E. for redemption of the fifty acres; and that after 
redemption, they would hold as assignees of the mortgage, until the owners 
of the forty acres should contribute their proportion of the mortgaye debt. 
Brown v. Worcester Bank, 47. 

6. When a tenant, in a writ of entry brought to foreclose a mortgage, gives 
evidence, for the purpose of showing payment of the mortgage debt, that 
the mortgagor, for several] years after the mortgage was made, worked for 
the demandant, from time to time, the demandant may show, by way of re- ; 
butting such evidence of payment, that the mortgagor was poor, and de- 
pendent on his earnings for the support of himself and his family, and that 
it was the practice of the demandant to pay, at short and stated periods, all 
the laborers employed-by him. Waugh v. Riley, 290. 

7. Alienage of the mortgagor is no defence to a writ of entry brought by the 
mortgagee to foreclose the equity of redemption. Jb. 

8. A bnilding erected on the land of one who has given a bond to the builder 
to convey the land to him, on his paying a certain sum within a certain 
time, is not the personal] property of the builder, within the meaning of the 
Rev. Sts. c. 74, § 5, so.as to require a mortgage thereof, given by the builder 
to the owner of the land, to be recorded in the town clerk’s office, in order 
to render it valid as against the creditors of the mortgagor; nor so as to 
cause a forfeiture of the building to the mortgagee, under Rev. Sts. e. 107, 
§ 40, in sixty days after breach of the condition of the mortgage. East- 
man v. Foster, 19. 


See Limitations, 1. Trust. 


NATURALIZATION. 
See PoLicE Court 1n LowE Lt. 


NOTICE. 


See Action, 4. Executor, &c. 2.3.5. Promissory 
Nore, 4. 6. 
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OATH. 
Of administrator, &c., before sale of real estate. See Exixcuror, &c. 4. 


PARISHES. 
See Rexieious Societies. 


PARTITION. 


1. Though a petition for partition describes more land than belongs to the 
tenants in common, and though the commissioners, who make partition, 
may have set off to the petitioner a larger portion of the land owned in 
common than they would have set off, if the petition had truly described 
the land; yet a judgment is not void, which establishes the partition as 
made by the commissioners. Austin v. Charlestown Female Seminary, 196. 

2. B., owning one undivided sixth part of land, as tenant in common with 
others, one of whom was an infant feme covert, filed a petition for partition, 
and the court, after notice to the respondents, but without appointing a 
guardian ad litem for the infant, rendered a judgment establishing partition 
of the land: The infant and her husband afterwards made an entry on the 
land set off to B., and there executed a deed of their right and title thereto, 
viz. one sixth part, to A., who had full knowledge of the proceedings, as 
they occurred on the process for partition: A. also, after the partition, took 
deeds, from other former tenants in common, of four sixths of said land set 
off to B., and afterwards brought a writ of entry against B. to recover five 
sixths of the land held by B. under the judgment for partition. Held, that 
the action could not be maintained. Ib. 

3. A. filed a petition for partition of certain land, alleging that he was seized 
of one half thereof, as tenant in common with persons unknown: Notice 
to all persons interested was ordered by the court, and was published ina 
newspaper, but no person appeared: The court appointed commissioners to 
make partition, who set off to the petitioner one half of said Jand, to hold 
in severalty; and this partition was established by a judgment: Other | 
claimants of the land afterwards entered upon that part of it which was 
thus set off to A., and there delivered a deed thereof to B., who biought a 
writ of entry against A.’s devisees. Held, that B.’s grantors were disseized, 
and had no right of entry, when they delivered their deed to him, and that 
nothing passed by that deed. Held also, that B. could not be permitted to 
impugn the judgment establishing the partition, by showing that A. knew, 
when he filed his petition, that B.’s grantors were parties interested in said 
land, and that the proceedings on said petition were therefore erroneous ; 
but that the judgment, establishing the partition, whether erroneous or not, 
was conclusive, while it remained unreversed. ster v. Abbot, 596. 


See GuaRDIAN, 2. 


PARTNERSHIP. 


When money is lent to part of the members of a firm, who give a note for it 
in their own names only, the lender is not a creditor of the firm, although 
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the borrowers apply the money towards payment of the debts of the firm. 
Green v. T'anner, 411. 
See Assumpsit, 1. Frauputent ConvEYANCE, 1. 


PAUPERS. 


J. When a town, on receiving notice that one of its paupers is supported in 
another town, replies to the notice by denying that his settlement is in the 
town, and neither removes him nor makes any provision for his support, it is 
liable, without any new notice, for the expenses incurred by the other town 
for his support, after the notice as well as before, until suit brought. Inhab- 
itants of Topsfield v. Inhabitants of Middleton, 564. 

2, A town in which a convict, who 1s committed to a house of correction, has 
a settlement, is not liable, by any statute, to pay the expense of supporting 
him in such house, unless he be committed by virtue of the fifth or sixth 
section of c. 143 of the revised statutes. City of Boston v. Inhabitants of 
Dedham, 513. — 


PAYMENT. 
See Evipence, 14 17. 


PILOT. 


A warrant appointing a branch pilot “ for the coast of Martha’s Vineyard and 
over Nantucket Shoals,” and authorizing him to take certain fees for pilot- 
ing ships “ to the ports of Holmes Hole and Falmouth,” authorizes him to 
pilot ships into Woods Hole in Falmouth, as well as into the other port in 
Falmouth, and into Holmes Hole in the Vineyard. And parol evidence is 
not admissible —for the purpose of showing that Woods Hole is not in- 
cluded in such warrant —that by “port of Falmouth,” is generally under. 
stood the port of Falmouth, called Falmouth town. Smith v. Swift, 329. 


PLEADING. 


1 Parties to suits. See Action, 6. AssigNMENT. Bity or ExcHanes, 3. 
InsuRANCE, 1. Promissory Nore, 7. 

2. Since the St. of 1836, c. 273, has prohibited special pleas in bar, every case 
must be tried upon the general issue, known as such in the law of pleading, 
or upon a plea specially ordered by the court as a general issue; and con- 
sequently such plea is sufficient, and if the plaintiff demurs to it, judgment 
must be rendered for the defendant. Luttlefield v. Pratt, 287. 


POLICE COURT IN LOWELL. 


The police court in Lowell, since a clerk thereof was appointed, pursuant to 
St. 1838, c. 147, has authority, under the act of congress passed on the 14th 
of April 1802, to receive the declaration, by an alien, of his intention to 
become a citizen of the United States. Ex parte GladWll, 168. 
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PRESUMPTION. 


‘1. Of survivorship. See Evipence, 20. 
2. Of notice. See Executor, &c. 5. 
3. Of fraud. See FraupuLent Conveyance, 1. 


See Promissory Nore, 3. 


PRINCIPAL AND AGENT. 


J} It seems that an agent who is employed by the owners of a whale ship to 
fit her for sea, and purchase the necessary supplies for her voyage, cannot 
bind the owners by making a negotiable note, or accepting a negotiable 
bill of exchange, in their nares, as agent, in payment for such supplies. 
Taber v. Cannon, 456. 

2. A., who was authorized, as agent, by the owners of a whale ship, to fit her 
for sea and purchase supplies for her voyage, bought the supplies of B.: 
B. drew a bill of exchange for the amount of the supplies, payable to his 
own order, and addressed “to the agent and owners” of the ship: A. ac- 
cepted the bill, by writing his name thereon, without any addition indicat- 
ing his agency. Held, in a suit by the indorsee of the bill against the 
owners of the ship, as acceptors, that, even admitting the authority of A. 
to bind them by accepting for them as their agent, yet that he had not 
bound them by the acceptance, as made, and that he alone was liable as 
acceptor. Ib. . 


See Evipence, 13. Insurance,1. Promissory Nore, 7. 


PROMISSORY NOTE. 


Lv At gave B. a negotiable note for $200, payable on demand, and B. at the 
same time gave A. the following instrument: “This: may certify that I 
have this day sold a horse and carriage to A., and it is understood that I am 
under obligation to depend on him for horse and carriage, &c. whenever | 
can be accommodated as well as I can elsewhere, on reasonable terms ; and 
he 1s under obligations to accommodate me at the price he makes for his 
best customers, and | am not to call-on him for the note, so long as he keeps 
the horse and carriage in good order for my accommodation.” Held, that the 
note and other instrument were distinct and independent contracts, and 
that B. might declare on the note as an unconditional promise of A., or 
might give it in evidence on the money counts. Held also, that in an 
action by B. to recover the amount of the note, A. could not set off the 
damages, if any, sustained by him by reason of B.’s breach of the agree- 
ment contained in the other instrument. Pitkin v. Frink, 12. 

2. Where an action is brought against the first indorser of a note, by a holder 
to whom it was pledged by the second indorser, as collateral security for a 
debt, the defendant cannot defeat the action by showing that he indorsed 
the note for the accommodation of the maker, and entrusted it with him for 
a special purpose, and that the maker, without any consideration, transferred 
it to the second indorser, who had knowledge of these facts; unless the 
defendant can also show that the plaintiff had notice of the same facts 
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when he received the note: But if the amount of the note is greater than 
that of the debt secured by the pledge thereof, the defendant may give 
evidence of those facts, for the purpose of limiting the plaintiff’s recovery 
to the amount of such debt. Chicopee Bank v. Chapin, 40. 


3. A. made a note payable to B. or order: C. put his name, in blank, on the 


back of the note, and B. put his name, in blank, under C.’s name: A. pre- 


- sented the note, in this condition, to a bank, which discounted it for him; 


On failure of A. to pay it, the bank gave notice to B. and C. of the non- 
payment, but did not present the note to C. for payment. Held, in a suit by 
the bank, against B., as indorser, that it was to be presumed that C. put his 
name on the note at the time when A. signed it; that he was therefore an 
original promisor; and that B. was discharged by the omission of the bank 
to present the note to C, for payment. Union Bank of Weymouth and 
Braintree v. Willis, 504. 


. When there are several makers of a promissory note, who are not partners, 


an indorsee cannot recover of an indorser, without first presenting the note 
for payment to all the makers, and giving notice to the indorser of their 
failure to pay. Ib. 


. Ina suit ona promissory note, fairly and intelligently given, by way of 


compromise of a claim on the maker for rent of land occupied by him, he 
cannot defend by giving evidence that he was in peaceable and adverse 
possession of the land more than twenty years next before the giving of the 
note. Cobb v. Arnold, 403. 


. A promissory note was given on a compromise of a claim against the 


maker for rent, and was delivered to the payee’s agent, to be valid if the 
payee would accept it in full satisfaction of his claims, and would discharge 
the maker therefrom: The note was accepted by the payee, and a dis- 
charge given by him, which the agent took for the maker, but which was 
destroyed by fire while in his possession: The agent gave no notice to 
the maker that the payee had accepted it and had given a discharge; nor 
did the maker inquire of the agent respecting it. Held, that a suit might 
be maintained on the note, without previous demand of payment, or notice 
to the maker that it had been aErepen in discharge of the payee’s claim 
for rent. Jb. 


7. An insurance company, on the application of S., who was C.’s agent, 


caused “S. for C. to be assured on ship G.,” and S. gave the company a 
promissory note for the premium, signed by himself alone, without mention- 
ing his agency, and charged the premium in account with C., and had it 
allowed: S. was afterwards declared bankrupt, and the company proved 
their note as a claim against him, and received a dividend upon it. Held, 
that the company could not maintain an action against C. to recover the 
balance of the note. Bedford Commercial Ins..Co. v. Covell, 442. 


See PartTnersurp. PrincipaL AND AGENT, 1. 


RATIFICATION. 


See Diviston or Reat Estate, 3. Evipence. 10. Repievin, & 
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RELIGIOUS SOCIETIES. 


A company of Shakers formed themselves into a community, in 1791, as a 
religious society, and entered into covenant relations with each other, as a 
church, according to their peculiar faith and tenets: In 1801, they chose 
deacons and a clerk, and, by mutual agreement under seal, appointed their 
deacons, and their successors in office, to hold the property of the church, 
and to have the management of its temporal concerns: In 1814, they re- 
modelled their covenant, and thereby agreed on a new mode of appointing 
deacons, and denominated them “deacons or trustees,” and continued to 
them the same powers as before, with respect to their temporal concerns; 
and this latter organization continued ever after. Held, that said company 
was an unincorporate religious society, and entitled by Sé. 181], c. 6, § 3, 
to receive grants, and to manage the same, and to elect trustees, agents or 
officers therefor ; and that an assignment of a mortgage, made to said com- 
pany in 1830, was valid. Lawrence v. Fletcher, 153. 


2. It is not necessary to the validity of a grant to an unincorporate religious 


society, that it should be made to the society, or to the deacons or trustees, 
by name: If it be made “to the trustees” of a society so clearly described 
as to distinguish it from all others, it is a valid grant. Jd. 


3 When an incorporated religious society, that owns a meeting-house, neitner 


— 


makes any by-laws, nor passes any vote providing for the warning of its 
meetings, and has no assessors nor committee authorized to issue a warrant 
for meetings, it can legally call and warn a meeting only in the manner 
prescribed by the seventeenth or thirty fifth section of c. 20 of the revised 
statutes: And where a meeting of such a religious society was called by 
its clerk, on the application of less than five of the proprietors of the meet- 
ing-house, it was held that a vote, passed at such meeting, appointing an 
agent to convey the real estate of the society, was invalid, and that a con- 
veyance of the estate by him was void as against a creditor of the society 
who subsequently attached the estate, and levied his execution upon it. 
Wiggin v. Freewill Baptist Church in Lowell, 301. 


REPLEVIN. 


A warrant for the collection of taxes, properly issued to a collector by a 
board of assessors, is “a lawful warrant issued by a court of competent ju- 
risdiction,” within the meaning of St. 1837, c. 221,§15 anda person who 
is arrested on such warrant by the proper officer, for non-payment of taxes, 
is not entitled, as of right, to the writ of personal replevin, and to be thereby 
delivered. Aldrich v. Aldrich, 102. 


2. Under the Rev. Sts. c. 113, a defendant in replevin, who obtains a judg- 


ment for a return of the goods replevied, and sues out a writ of return, upon 
which the officer returns that he cannot find the goods, may maintain an 
action on the replevin bond, without first suing out a writ of reprisal. Par- 
ker v. Simonds, 205. ; . 


3. A plaintiff in replevin, against whom a judgment is obtained for a return 


of the goods replevied, is bound by the bond prescribed by the Rev. Sts 
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s. 113, as well as by that prescribed by S#. 1789, c. 26, to restore the goods 
in like good order and condition as when taken. Jb. 

After a debtor’s goods were seized ona writ of attachment, and also on 
an execution, he was discharged under the United States bankrupt law of 
1841: The goods were replevied, and the defendant in replevin obtained 
judgement for a return thereof,and brought a suit on the replevin bond. 
Held, that he was entitled to recover, as damages, the full value of the 
goods, if it were not shown that their full value was not necessary to sat- 
isfy the execution on which they were seized. 1b. 

A plaintiff in replevin, after replevying articles of household furniture, 
horses, &c. sold part thereof, and so used other parts, as to lessen their 
value: The defendant in replevin obtained judgment for a return of the 
property replevied, and twelve per cent. damages and costs, which were 
paid: ‘Twelve months after said judgment was rendered, the defendant in 
replevin sued out a writ of return, upon which the officer returned that he 
could not find the property: The defendant in replevin then brought his 
action on the replevin bond. Held, that he was entitled to recover the 
value of the property, as set out in the bond, with six per cent. damages 
from the time of the judgment for a return. Jd. 

A., being deceived by false representations made to him by B.,sold goods to 
B., and took his promissory note for the price: JB. sold part of the goods, 
and received payment therefor: A. rescinded the contract of sale, on the 
ground of the fraud practised on him by B., and brought an action against 
B., to recover the money received by him for the goods which he had sold, 
and directed the officer to attach B.’s property, but did not specify the 
property to be attached: The officer attached, on A.’s writ, and on other 
writs against B., the residue of the goods sold to him by A., and A. entered 
and prosecuted his said action: A. afterwards gave notice to the officer 
that he had rescinded the contract of sale to B., and after demanding of the 
officer the goods which he had thus attached, brought an action of replevin 
against him to recover those goods. Held, that A. had not affirmed any 
part of the contract of sale to B., and that he was not precluded from 
maintaining his action of replevin against the officer. Browning v. Ban- 
croft, 278. 

A party to an exchange of horses, who is deceived by false representations, 


cannot maintain an action of replevin for his horse, against the party who . 


deceived him, until he has rescinded the contract, and returned, or offered 
to return, the horse received by him. Thayer v. Turner, 550. 


8. On an exchange of horses by A. and B., A. was deceived by B.’s false rep- 


resentations, and sued out a writ to replevy the horse delivered by him to 
B., and went, with an officer, to B.’s premises, and there left the horse 
received of B., without any communication with B.: The officer then took 
the other horse, on the writ, and afterwards read the writ to B.; and A,, at 
the same time, informed B. that his horse was returned. Held, that the 
action of replevin could not be maintained; it being commenced before the 
contract was rescinded by the return of B.’s horse. Jb. 


9. A. and B. exchanved horses, on a false representation, by B., that his horse 
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was kind: On a trial of the horse, in the presence of B., the horse was found 
to be unkind, and B. requested A. to make a further trial, which A. refused 
todo: B. then promised A. that he would meet him on the next Monday, 
and “make all right, and settle the affair of the horses:” On Monday, B. 
sent a message to A. that he would not take the horse back: A. there- 
upon sued out a writ of replevin against B., without any further communi- 
cation with him, and took the horse which he had delivered to B. in ex- 
change. Held, that the action of replevin might.be maintained ; as a jury 
would be warranted in finding, either that A. had offered to return the 
horse to B., and that an answer had, by mutual consent, been postponed 
till Monday, and that B.’s message, on that day, was a refusal of that offer ; 
or, that the message was an express waiver of any further offer to return 
the horse. Jb. 


RETURN. 
See Costs, 4. Exercurion, 2. ReEpievin, 2. 5 


REVIEW. 


1. S. drew an order on P., his employer, requesting P. to pay his wages, from 
month to month, as they should become due, to L., and P. accepted the 
order and made several payments to L.: P. was afterwards summoned as 
trustee of S., in a suit brought by C., and L. had notice of the trustee pro- 
cess, but did not give notice to P. that he claimed any further payments 
on the order, or that he had advanced any money upon it: P. was 
charged as trustee of 8., but by mistake, in entering the judgment, it.ap- 
peared by the record that he was discharged. Held, ona writ of review 
brought by C. to reverse this judgment, that L. could not be permitted to 
come in as a party, and show that said order, though purporting to be a 
naked authority to receive S.’s wages, was given for value, &c., and was 
an assignment of the wages, and thus prevent a reversal of the judgment 
entered by mistake. Carrique v. Bristol Print Works, 444. 

2. When one, who is summoned as trustee of a principal defendant, is charged 
by the court, but, by mistake in entering the judgment, the record shows 
that he was discharged, and he thereupon takes out execution against the 
plaintiff for costs, and collects them, the plaintiff is entitled, on a writ of 
review, toa reversal of the judgment entered, and to have such a judgment 
as he originally ought to have had, and also to a judgment against the 
trustee to recover back the costs paid to him on his execution. Jb. 


ROADS. 
See Way. 


SALE. 

]. If A., who is not licensed to sell spiritous liquor, takes money of B. for 
some other article, which B. receives from him, and B. thereupon takes 
A.’s spiritous liquor, without any words concerning it, this constitutes a 
sale of the liquor, and A. is guilty of a violation of the Rev. Sts. c. 47, if any 
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part of the money is given by B. and received by A. in payment for the 
liquor. Commonwealth v. Thayer, 525. 
2. Of real estate, by administrators and executors. See Executor, &c. © 


SENTENCE. 

1. The provision in the Rev. Sts. c. 189, § 8, that when the punishment of im- 
prisonment in the state prison 1s awarded against a convict, he shall be sen- 
tenced to solitary imprisonment, as well as to confinement at hard labor 
does not apply to additional sentences awarded, upon information, against 
those who have been before convicted and sentenced. Bump v. Common- 
wealth, 533, 

2. A sentence of a convict to additional punishment, on an information which 
sets forth three previous convictions and sentences, is valid, if two of those 
sentences were valid, although one of them was erroneous and has been 
reversed, Newton v. Commonwealth, 535. 


SET-OFF. 
See Promissory Nore, l. 


SHAKERS. 


See Reuigious Societies, 1. 


SPECIFICATION. 


1, The 57th rule of the court, requiring a party “to file a statement in writ- 
ing of any specific or substantive matter of discharge or avoidance, which 
he proposes and intends to give in evidence on trial,” does not apply to 
matter offered in evidence by way of rebutting the evidence introduced by 
the other party. Parker v. Green, 137. 

2. When the specification, to which a party 1s entitled by the 57th rule of the 
court, of the matter of discharge or avoidance which the other party intends 
to give in evidence, is bad for generality, it should be objected to for that 
cause, before trial, and the court will order it to be amended. If it be not 
objected to before trial, it cannot be treated as a nullity at the trial, but the 
party who files it may give in evidence the particulars of that which 1s 
therein stated generally. Robinson v. Wadsworth, 67. 

3. Under the rules of practice adopted by the court of common pleas, when 
the defendant, in his specification of defence, relies on a discharge under 
the insolvent law, and the plaintiff admits the discharge, but denies its 
validity, on the ground of fraud committed by the defendant, the plaintiff 
has the right to open and close. Robinson v. Hitchcock, 64. 


SPIRITOUS LIQUOR. 
Unlawful sale of. See Compraint, 1.3.4. Inpictment, 2-6. Saxe. 


STATUTES CITED, EXPOUNDED, &c. 


ProvinciaL Stature. 
St. of 1765, regulating the Grammar School in Ipswich, 59-4, 
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STATUTES OF THE UNITED STAtTEs. 
1789, c. 20. Jurisdiction of United States Courts, 316. 
1802, c. 28. Naturalization of Foreigners, 169. — 
1806, c. 49: 1825, c. 276: 1834, c. 71. Counterfeiting Coin, 316. 
Bankrupt Act of 1841. 76, 383, 494. 
STATUTES OF THE COMMONWEALTR. 
1783, c. 32. Notice of Sale of 1834, c. 186. Embezzlement 
Real Estate 363 256, 257 
— c. 36. Widow’s Share 430 1836, c. 128. City of Lowell 174 
—- c. 53, Massachusetts ce. 273. Pleading 289 
Bank 251 1837, c. 221. Persona] Replevin 106 
1784, c. 28. Costs 275, 277 1838, c. 147. Police Courts 171 
1788, c. 66. Notice of Sale 363 —— c. 163. Insolvent Debtors 
1805, c. 90. Distribution 425 24, 30, 63, 131 
18ll,c. 6. Religious Society 163 1839, c. 156. Support of Con- 


1817, c. 190. 
1820, c. 65. 
1824, c 51. 


Lowell 


Oath before Sale 362 
Law of the Road 215 
Fraud on Banks 

1833, c. 64. Police Court in 


202 


169 


1834, c. 183. Religious Society 163 


c. 184, Replevin 


287 


1840, c. 87. 


1841, ¢. 124. 
1843, c. 66. 


1844, c. 178. 


victs 516 
Appeal 263 
Jurisdiction 344 


Insolvent Debtors 497 

Support of Con- 
victs 516 

Insolvent Debtors 74 


REVISED STATUTES. 


c. 8 Suit for Taxes 394 c, B85. 
c. 15. Collector of T'axes 106 
c. 18. Fire, &c. 464 ckO0. 
c. 20. Religious Society 163, 310 e197; 
c. 24. Roads 583, 584 c. 100. 
c. 25. Roads 177, 179, 216, 390 c. 103. 
c. 32. Pilots 332 c. 107. 
c. 44. Corporations 309, 325 ce. 113. 
c. 47. Unlawful Games 233 cG LEY; 
Spiritous Liquor 524, 529, 530 
c. 51. Law of the Road 215 c. 120. 
c. 68 Claims on Insolvent els 
Estates 133, 134 é, 126. 
c. 71. License to sel] Real Estate c. 127, 
38, 56, 57, 58 ce. 133. 
c. 73. Levy of Execution 602 c. 139. 
c. 74. Frauds, &c. 35,60 «143. 
79. Guardian 128 
STREETS. 


Pleading in Justice 


Court estoy 
Indorser of Writ 149 
§5. Execution 502 
Amendment 1] 
Partition 599 
Mortgage 6, 519 
Replevin 208, 211 
§1. Limitations 90 
§ 8. Possession 604 
Limitations 304, 433 
Costs 275 
Embezzlement 249 & seq. 
Counterfeiting Coin 314 
Embezzlement 2595 


Additional Punishment 534- 
Support of Convicts 515 


See Way, 5, 8-12. 
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SURETY. 
See Insotvent Desrors, 5.. Trust, 1. 


SURVEYOR OF HIGHWAYS. 
See TRover, 2. 


TAXES. 
See Bankrupt, 4. ReEpLevin, l, 


TOWN. 


1. The provision in the Rev. Sts. c. 18, § 7, that when the: pulling down of a 
building, by direction of firewards, shall be the means of stopping a fire, the 
owner of such building shall be entitled to recover reasonable compensa- 
tion therefor from the town, does not apply to a building which is pulled 
down, by such order, after it is so far burnt, that it is impossible to save it 
from destruction by fire. T'aylor v. Inhabitants of Plymouth, 462. 

2. Liability of, for support of convicts. See PaupErs, 2. 

3. Liability of, for defect in highways. See Way, 3. 


TRESPASS. 


1, Where a person 1n possession of mortgaged premises, claiming under the 
mortgagor, refuses to yield the possession to the mortgagee, upon his entry 
after condition broken, the mortgagee may maintain an action of trespass 
against him, for mesne profits, although the entry may not have been suffi- 
cient, under Rev. Sts. c. 107, for the purpose of foreclosure. JVorthaumpton 
Paper Mills v. Ames, 1. 

2. Where one has cut down and peeled trees on another’s Jand, under a valid 
agreement that he shall have the bark, the bark becomes his property, and 
he has a right to enter upon the land and take it away ; and is not liable to 
an action of trespass for so doing. JVeltleton v. Sikes, 34. 

3. An action of trespass will not lie against an officer for serving a warrant 
issued in legal form, by a court having jurisdiction, and directing him to 
arrest a party, even though the proceedings of the court in issuing the war- 
rant may have been erroneous. Donahoe v. Shed, 326. 

4. By the common law, a party into whose land agisted cattle escape, and 
there do damage, may maintain an action of trespass against the general 
owner of the cattle, or against the agister, at his election; and this law is 
not altered by the Rev. Sts. c. 118,§4. Sheridan v. Bean, 284. 

5. A disseizee, having a right of entry, and entering peaceably on Jand, no 
one being thereon, and taking possession under his title, thereby acquires 
the right to maintain an action of trespass against the disseizor and others, 
for a subsequent breach and entry. Tyler v. Smith, 599. 


TROVER. 


]. A cow going at large in the highway, without a keeper, joined a drove of 
cattle, without the knowledge of the driver, and was driven to a distant 


2. 
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place, and there pastured with the other cattle: The cwner of the cow 
called on. the driver, after his return; made inquiries, and demanded the 
cow: On the return of the drove, a few months afterwards, the driver 
delivered the cow to the owner, who received her. Held, in an action of 
trover against the driver, that his omission to deliver the cow, on demand, 
was not evidence of a conversion. Wellington v. Wentworth, 548. } 
A surveyor of highways lawfully removed wood which was placed within 
the limits of the highway, and gave notice to the owner of the wood where 
he had put it, and told him he might have it on paying for the removal of 
it. Held, in an action of trover, by the owner of the wood, against the sur- 
veyor, that there had been no conversion. Plumer v. Brown, 578. 


TRUST. 


. A mortgage deed, given by the principa] maker of a promissory note to his 


surety on the note, conditioned that the principal will pay the note and save 
the surety harmless, creates a trust and an equitable lien for the holder of 
the note; and the surety holds the mortgaged property subject to such 


. trust and lien, even after the holder’s claim on him to pay the note is barred 


by the statute of limitations, and though the property, as between mortgagor 
and mortgagee, may have .become absolute by foreclosure. Eastman v. 
Foster, 19. 

The trust created by such mortgage is not secret; and when the mort- 
gage is recorded, it gives constructive notice of the trust to all creditors 
and purchasers, so that they cannot, by attachment or grant of the mort- 
gaged property, take it discharged of the trust; and the assignment of the 
mortgagor’s estate, under the insolvent law of 1838, c. 163, will not, by 
virtue of §5 of that statute, defeat the trust. Ib. 


See Guarpian, 1. Truster Process. 


TRUSTEE PROCESS. 


When the proportional shares of a fund, held by a trustee for four cestus que 


= 


trust, have been adjusted on a bill in equity brought against him by three 
of them, after the happening of the contingency on which the fund was to 
be paid to them, he may be compelled, by the trustee process, to pay the 
share of the other cestur que trust to his creditors. Haskell v. Haskell, 545. 


UNLAWFUL GAME. 
See Cocx-FiguHtTine. 


USE AND OCCUPATION. 


. In asuit for use and occupation, the plaintiff may give in evidence, as 


proof of his title to the land, a deed thereof, made to him by A., B. and C., 
averring themselves to be “authorized by the members of St. T’. Church, 
for that purpose,” although the deed is signed and sealed by them as gran- 
tors, and the covenants therein are made by them personally, and not as 
attorneys of said church. Cobb v. Arnold, 398, 
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2. And in such suit, if it be proved that the defendant occupied the iand, as 
tenant of the plaintiff, by his permission, and on a promise, express or 
implied, to pay him for such use and occupation, the defendant cannot be 
permitted to dispute the plaintiff’s title; and the plaintiff is entitled to — 
recover, without reference to the comparative strength and validity of his 
and the defendant’s title to the land. Jd. 


WAIVER. . 


See Diviston or Reau Estate, 1. ReEpievin, 9. 


WARRANT. 


1. The justice of a police court made a certificate on a complaint, that it was 
sworn to before him on the 2d of May 1843, and issued a warrant, which 
was on the same paper, dated April 2d 1843, commanding an officer te 
arrest the party “ mentioned in the above complaint:” The officer arrested 
the party, and was afterwards sued by him, in an action of trespass, for the 
arrest. Held, that as it appeared on the face of the warrant that it issued 
after the complaint was made, and as it was a warrant in due legal form, it 
furnished a justification of the-arrest. Donahoe v. Shed, 326. 


See Trespass, 3. Way, 7. 
2 Ofassessors. See Bankrupt, 4, Coxtiecror, 1. ReEpievin, | 


WAY. 


1. By the true construction of the Rev. Sts. c. 51, § 1, when that part of a 
road which is wrought for travelling is hidden by snow, and a path is 
beaten and travelled on the side of the wrought path, persons meeting on 
such beaten and travelled path are required to drive their vehicles to the 
right of the middle of such path. Jaquith v. Richardson, 213. 

2. An action on the Rev. Sts. c. 25, § 22, to recover damages of a. town, for 
an injury caused by reason of a defect or want of repair in a highway 
which the town is by law obliged to repair, is not an action respecting an 
easement on real estate, within the meaning of S#. 1840, c. 87, § 1, and 
therefore cannot be originally commenced in the supreme judicial court. 
Hunt v. Inhabitants of Hanover, 343. 

3.. An action against a town, on the Rev. Sts. c. 25, § 22, to recover damages 
for an injury received by reason of a defect or want of repair in a highway 
which the town is by law obliged to repair, cannot be maintained by a 
party who goes out of the highway, because of the defect therein, into the 
adjoining Jand, and there receives an injury. T'sdale v. Inhabitants of 
-Vorton, 388. 

4. The selectmen of a town viewed a highway, in company with the owners 
of the adjoining lands, and ordered the fence against the highway to be 
moved back: The fence was accordingly moved back, and was continued 
more than twenty years in the place where it was then put. Held, that 
the fence, so moved and continued, was, under Rev. Sts. c. 24, § 61, to 
be deemed and taken as the true boundary of the highway; there being nc 
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records or monuments by which the boundary could be made certuain. 
Plumer v. Brown, 578. 

5. The ninth section of the act incorporating the city of Lowell, (St. 1836, 
c. 128,) did not entitle an owner of land adjoining a street in that city to 
compensation for dainages sustained by the raising or lowering of the 


street: Damages in such case were first provided for by the Rev. Sts. 


c. 25, §6. Brown v. City of Lowell, 172. 

6. Under the Rev. Sts. c. 25, § 6, the owner of land adjoining a eve or 
town way is not entitled to damages sustained by raising or lowering such 
way, until the act of raising or lowering it is done: In the city of Lowell, 
the application for damages, in such case, must be first made to the rnayor 
and aldermen, as a board separate from the city council; and until their 
determination is made on such application, the county commissioners have 
no authority to issue a warrant for a jury to estimate such damages. 1b. 

7 County commissioners cannot legally issue a warrant for a jury to estimate 
damages caused by the raising or lowering of a highway or town way, 
until they have caused formal notice of the application for a jury to be 
given to all parties interested; and the verdict of a jury ordered without 
such notice must be disallowed. Jb. 

8. The authority of the city council of Lowell to lay out streets within the 
city is not like that of selectmen to lay out town ways, but is like that of 
county commissioners to lay out highways: And therefore, if said city 
council lay out a street by an order apparently regular and formal, a party 
who has an easement in the land over which the street is laid cannot, in 
an action against him to recover the expense of a sidewalk constructed on 
the side of such street, by order of the city council, successfully object 
that all persons interested had not due notice of the intention to lay out the 
street ; but, in order to raise this question, he must resort to a writ of cer- 
tiorari. City of Lowell v. Hadley, 180. 

9. By an ordinance of the city of Lowell, a report of a committee of the city 

council, in favor of laying out a street, after it is made to the council, 
“shall remain in the city clerk’s office seven days at least, before said 
council proceed to act thereon:” A report of such committee, in favor of 
laying out a street, was made to the council on the 27th of June 1840, and 
remained in the city clerk’s office till July 8th 1840, when it was recom- 
mitted to the same committee, who made no further report: In the board of 
aldermen, on the 17th of October 1840, the report, which had been recom- 
mitted, came up from the common council, accompanied by a resolution to 
lay out the street; and on the 10th of November 1840, said resolution 
passed both branches of the city council. Held, that the street was legally 
laid out conformably to the said ordinance. Jb. 

10. An assessment on the owner of buildings in the city of Lowell, for the 
expense of a sidewalk constructed on a street in front of the buildings, by 
order of the city council, pursuant to the authority given by the city char- 
ter and ordinances, is constitutional and valid. Jb. ; 

Ll. The city council of Lowell, by an ordinance, directed a sidewalk on W. 
Street to be constructed, by the superintendent of streets, 796 feet in 
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length, and 8 feet in width, of brick and edge stones in front of occupied 
lots, and of timber and planks in front of vacant lots: The sidewalk over 
a part of the length in front of H.’s lot was built, in consequence of his 
request, of flag stones, in three rows, with paving stones between; and in 
some other places, it was built of flag stones and paving stones, across pri- 
vate entrances to yards, with the assent of the immediate abutters, but 
without asking H.’s consent: In one place near H.’s lot, the sidewalk was 
made but seven feet wide, and between his lot and one of the most fre- 
quented streets in the city, for a length of sixty three feet, the sidewalk 
varied from that width regularly to seven and a half feet, and for a further 
length of sixty eight feet, increased gradually from seven and a half to 
eight feet in width: Ina remote and comparatively unfrequented part of 
W. Street, the sidewalk, for a little more than forty feet in length, was 
made considerably less than eight feet wide: H. was not asked to cor. 
sent, and did not consent to these alterations. Held, in a suit against 11. 
to recover the expense of the sidewalk constructed in front of his let, 
(which expense was admitted by him not to be unreasonable in amount,) 
he was bound to pay it, notwithstanding the departure from the city ordi- 
nance in the making of the sidewalk. Jb. 

12. The city ordinance of Lowell, c. 16, § 3, which requires the superintend- 
ent of streets to make a report to the auditor of accounts, of the expense 
incurred in building a sidewalk, “ within ten days from the finishing of the 
sidewalk,” is merely directory; and his omission so to do furnishes no 
defence to an action brought against the owner of a lot in front of which a 
sidewalk is built, to recover the expense of building it. Jb. 


See ApverseE Possession, 1. Appeat. DEEp, 6. 


WIDOW. 
See WILL, 3. 


WILL. 


1. Although an unrevoked will, which is lost or destroyed, may be admitted 
to probate, upon parol proof of its contents, yet it will not be so admitted, 
unless the evidence of its whole contents is most clear and satisfactory. 
Davis v. Sigourney, 487. Durfee v. Durfee, 490, note. 

2. A testator devised part of his real estate to the legal heirs of his deceased 
brother S.: At the time of the testator’s decease, the legal heirs of S, 
were six of his children living, eleven children of his deceased daughter 
D., and three children of his deceased son L. Held, that the heirs of S. 
took per stirpes, and not per capita, to wit, his living children one eighth | 
each, the children of D. one eleventh of one eighth each, and the children 
of L. one third of one eighth each. Daggett v. Slack, 450. 

3. A testator devised and bequeathed to his wife the use and improvement of 
all his estate, real and personal, during her widowhood ; made her the ex- 
ecutor of his will; and died without issue, and without making any further 
disposition of his property: His wife survived him, remained a widow, and 
had the use and improvement of all his estate during her life. Held, that 
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the residue of the personal property of the testator vested, on his death, 
one half in his widow, and the other half in his heirs at law, by virtue ot 
St. 1805, c. 90, § 2; and that, upon her decease, her executor was entitled 
to one half of such residue. NVickerson v. Bowly, 424. 

4. A testator bequeathed to his mother the income of $8000, and ordered that 
sum to be placed in the hands of trustees, and that they should invest it in 
bank stock, or lend it on mortgage, and pay the income or interest, which 
they might receive, to his mother, half yearly: He also gave to his 
mother the right to dispose of said $8000 by will, and directed that, if she 
should die intestate, the same should be divided among her heirs: After 
bequeathing several pecuniary legacies, the testator gave to his wife, dur- 
ing her life, the income ot ull the residue of his estate, real and personal, 
and directed said residue to be placed in the hands of the same trustees, 
whom he empowered to invest it in bank stock, or lend it on mortgage, and 
directed them to pay the income or interest, which they might receive, to 
his wife, half yearly, and also empowered the trustees to sell any part of his 
real estate, with the consent of his wife, “the amount so sold to be in- 
vested and remain the same as the personal estate left in trust for her 
benefit ;” and also directed that, on the death of his wife, $1500 of the 
property so bequeathed in trust for her should be given for the support of a 
school, and that the remainder thereof should go to his mother, and, in case 
of her death, to her heirs: The testator appointed his executors to be 
trustees of the property given, as aforesaid, for the benefit of his mother 
and wife. Held, that the testator’s mother was not entitled to the interest 
of $8000, half yearly, out of the general funds of his estate; but that the 
trustees were bound to invest $8000 for her benefit, and to pay her, halt 
yearly, such income or interest as they should receive, deducting the costs 
and charges of the trust, and subjecting her to losses, if any, on the invest- 
ments bond fide made. Clark v. Foster, 568. 

5. A testator, after devising and bequeathing real and personal property, 
directed that his executor should “ hold in his own hands and keeping, and 
to his own use and benefit, as a compensation, and as pay for his care and 
diligence in the settlement of the estate, and for other considerations, the 
sum of three per cent. on the amount of the whole inventory of the same, 
also the whole sums that accrue during the settlement of the same.” Held, 
that the executor was entitled only to three ner cent. on the amount of the 
whole inventory, and three per cent. on the sums that accrued during the set- 
tlement of the estate, except the income arising from the real estate devised. 
Manning v. American Board of Commissioners for Foreign Missions, 566. 


See GuarpiAN, l. 


WITNESS. 


. Where, inan action on a contract alleged to be joint, one of the defendants 
is defaulted, and the other goes to trial, the defaulted party is not, since the 
repeal of St. 1834, c. 189, and the substitution of Rev. Sts. c. 100, §§ 6, 7, a 
competent witness for the other, to prove that the contract was not joint 
Bull v. Strong, 8. 
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i 2. A clerk of a corporation 1s a competent witness to identify its books and 


v. Freewill Baptist Church in Lowell, 301. 

3. A conviction of larceny before a justice of the peace, in a case within his 
jurisdiction, and a performance of the sentence, render the convict an in- 
competent witness, although the complaint, on which the justice proceeded, 
was so defective that judgment might have been arrested or reversed on 
error. Commonwealth v. Keith, 531. 

ey 4. These words in the habendum of a quitclaim deed from A. to By “to have 

sa and to hold the aforementioned premises to B., his heirs and assigns for- 

oe ever, so that neither I, the said A., nor my heirs, nor any other person 
claiming from or under me, shall or will, by any way or means, have, claim 
or demand any right or title to the aforesaid premises,” constitute a cove- 
nant of warranty or quiet enjoyment against all persons claiming under ‘or 
from A.: If, therefore, A. had previously conveyed the land to C., by deed 


: of warranty in the usual form, and B. brings a writ of entry to recover the 
if land from C., A. is a competent witness for B. in the trial of the case, his 
on interest on one side being counterbalanced by his interest on the other. 


Newcomb v. Presbrey, 406. 


WRIT. 
See Evipencr, 19, 
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verify its records, though he is a member of the corporation, and interested 
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